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BARNETT V, LASKEY. 

Public health — Nnisance — Privies— Cleans- 
ing undertaken by local authority- 
Notice to substitute water-closets for 
privies— Definition of cleansing— Duty 
of local authority— Public Health Act, 
1875 (38 & 39 Vict. c. 56), ss. 42, 94. 

Where a local authority have themselves under- 
taken the cleansing of privies under sec- 
Uon 42 of the Public Health Act, 1876, 
and, owing to cases of typhoid fever in the 
houses to which the privies are attached, 
the privies have become in such a state as 
to be a nuisance and injurious to health, 
the local authority are responsible for the 
abatement of the nuisance, and not tlie 
owner of the houses, especially where such 
owner has recently purchased such houses 
in that condition without knowledge of the 
existence cfthe nuisance. 

Case stated by the Salford Hundred 
Quarter Sessions. 

1 

Vol. IV., Part 1. 



63 J. P. 6. 

1. The respondent is the inspector of 
nuisances of the mayor, aldermen, and 
burgesses of the borough of Eccles, who, 
acting by their council, are, for the purpose 
of the Public Health Act, 1875, the urban 
sanitary authority for that borough. 

2. The appellant is the owner of certain 
cottages, numbered 81 to 145, and 102 to 
156, Ellesmere-street, in the said borongh, 
which he acquired by purchase on the 
4th of May, 1897. 

3. The said cottages in Ellesmere-street 
were built at one and the same time in the 
year 1888, and have as outdoor conveniences 
what are known as double privy middens, 
namely, separate closets or privies for each 
house, with one ashpit for every two closets 
or privies. 

4. Previous to the appellant becoming the 
owner, viz., between the months of March 
and October, 1896, cases of typhoid fever 
occurred in the houses numbered 61, 83, 111, 
115, and 123, Ellesmere-street, there being in 
all nine cases in the said five houses. 

5. Some days elapsed in each case between 
the time when the several patients were 
attacked with the disease and the notification 
of their disease to the authorities, during 
which time the excreta from the fever 
patients, containing typhoid fever germs, t 
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were pnt in the privy middens, and this was 
known to the respondent's authority. 

6. The respondent's authority had under- 
taken the cleansing of these privy middens 
within the meaning of section 42 of the 
Public Health Act, 1875. 

7. On the receipt of the notification of the 
disease in each case, the respondent's authority 
supplied covered pails to the occupiers of the 
houses, for the purpose of depositing therein 
the excreta from the said typhoid fever 
patients, and thus preventing the said mid- 
dens from being further fouled by the germ- 
infected excreta from the fever patients. 

8. For the purpose of such cleansing under 
section 42 aforesaid, it was the practice of 
the respondent's authority to cause the night 
soil men to go round and cleanse and dis- 
infect the middens, and the respondent kept 
records of the said rounds, which rounds, it 
appeared, were ordinarily made at intervals 
of two months. There was no record of any 
cleansing at the said five houses immediately 
on notification of each case of fever, but 
there was verbal evidence which satisfied us 
that the sanitary inspector personally super- 
intended a special cleansing and disinfecting 
on the 22nd and 23rd of September, 1896, at 
which date there was fever at No. 115 ; and 
that, in accordance with the practice on the 
receipt of each of the notifications of disease, 
he gave instructions to the foreman of the 
department to have the pits cleansed and 
disinfected, and that on each case of 
receiving instructions this was done under 
the direction of such foreman. 

9. We were satisfied from the bacterio- 
logical examination that the typhoid fever 
germs existed in the soil between the crevices 
of the brickwork of the said middens at the 
date of the notice (hereinafter mentioned) 
which was served on the appellant, and at 
the date of the appeal nothing had been 
done pursuant to the notice, and that the 
typhoid germs had existed there from the 
date of the deposit of the excreta from the 
typhoid fever patients, and that the measures 
taken by tBe sanitary inspector failed to 
remove, destroy, or get rid of the same, and 
that inasmuch as such germs could in time 
pass through brickwork, and even porcelain, 
to destroy them now by such disinfection as 
was practicable would be very difficult, if 
not impossible; but measures could have 
been taken at the time when the several 
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privies became infected which would prob- 
ably have destroyed the fever germs. 

10. It was admitted at the hearing that the 
presence of the said typhoid germs in the 
said privy middens, as shown by the bacterio- 
logical examination, constituted the said 
middens a nuisance, and injurious to health. 

11. The respondent's authority, after the 
said cases of typhoid fever, and in conse- 
quence thereof and of the resulting foulness 
and offensiveness of the said middens as 
before mentioned, under and by virtue of 
section 94 of the Public Health Act, 1875, 
caused a notice dated the 6th of Kay, 1897, 
to be served upon the appellant, who had 
then become owner, requiring him within 14 
days to abate the nuisance of foul and 
offensive privies and ashpits existing at 
Nos. 61, 83, 111, 115, and 123, EUesmere- 
street, being the houses of the appellant at 
which typhoid fever cases had occurred, and 
for the purpose to abolish the said privies at 
the said five houses, and in lieu thereof to 
provide and fix sufficient water-closets with 
efficient flushing cisterns, and to properly 
drain such water-closets ; also to convert the 
said ashpits into covered and paved places 
for the reception of ashtubs. 

12. The said notice not having been com- 
plied with, a complaint was laid by the 
respondent under section 95 of the Public 
Health Act, 1875, on the 4th of August, 1897, 
charging that the said nuisance existed on 
the said several premises mentioned in the 
notice, and that the said nuisance was caused 
by the act, default, or sufferance of William 
Barnett (the present appellant), and that he 
was the owner of the said premises. 

13. The said complaint was heard and 
determined by the said justices of the court 
of summary jurisdiction on the 4th of 
October, 1897, who made an order requiring 
the appellant to comply with all the requisi- 
tions of the said notice of the 6th of May, 
1897, and it was from that order the appellant 
appealed. 

14. Upon these facts it was contended for 
the appellant : — 

(a) That by virtue of section 42 of the 
Public Health Act, 1875, there was a 
duty upon the respondent's authority to 
cleanse the said privy middens. 

(6) That the respondent's authority failed 
to discharge their duty under the said 
section, both at the time of the outbreak 
of the typhoid fever and subsequently, j 

Digitize.^ ^_y - — ^ ^ Q IC 
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(c) That npon the true conntraction of 
section 94 of the Pablic Health Act, 
1875, the owner or occapier does not 
become liable, anless the court is satisfied 
that the person (that includes the cor- 
poration) could not be found by whose 
act, default, or sufferance the nuisance 
arose or continued. 

(d) That it was clear that the said nuisance 
did not arise or continue by the act, 
default, or sufferance of the appellant, 
who became owner just before the date 
the respondent's notices were served, and 
without the knowledge of the previous 
existence of the typhoid fever, but that 
by virtue of the duty imposed upon 
them by section 42 of the Public Health 
Act, 1875, the respondent's authority 
were the persons by whose act, default, 
or sufferance the said nuisance arose or 
continued. 

(/) That the appellant's case comes within 
the ruling of Lord Coleridge^ G. J., in the 
case of the Conservators of the River 
Thames v. Port Sanitary AtUhority of the 
Port of London,[lSQi] I Q.BM7jB,ndwith- 
inthe principle of law contained in the case 
of Fordom v. Parsons, [1894] 2 Q. B. 780. 

(g) That there was no nuisance on the 
said premises for which the owner was 
responsible. 

15. Upon these facts it was contended for 
the respondent : — 

(a) That the foulness and offensiveness of 
the said middens, owing to the presence 
of the typhoid germs in the structure 
thereof, constituted them a nuisance 
within the meaning of section 91 of the 
Public Health Act, 1875. 

(6) That the respondent's authority had 
fulfilled the duty undertaken by them 
under section 42 of the Public Health 
Act in the periodical and special cleansing 
carried out by them, and if they had 
failed to do so, the appellant's remedy 
was under section 43 of the said Act, or 
by action at law. 

(c) That if the respondent's authority 
were satisfied as a fact that the nuisance 
existed, and that the works proposed 
were proper to abate it, the owner was 
the person to whom they must look 
under the body of the said section 94 
and the proviso thereto. 

(d) That the cases cited on behalf of the 
appellant had no application, as in this 

3 
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case the acts leading to the nuisance 
were within the principle laid down in 
R. V. Pedley, 1 A. d: E,S22; White v. 
Jameson, 38 J, P, 694 ; Harris v. James, 
45 L, J, Q. B, 545 ; Parker v. Inge, 
17 Q. B. D, 584, and did not materially 
differ from Whittaher v. Derby Urban 
Sanitary Authority, 55 L. J, M. C, 8, where 
an order similar to that in this case was 
upheld. 

16. Upon the facts hereinbefore set forth 
the court held, as a matter of law, the 
appellant was liable as owner, under the 
Public Health Act, 1875, to abate such 
nuisance, and dismissed the appeal. 

17. The question of law arising in the 
above statements for the opinion of this 
court is, whether under the circumstances 
hereinbefore stated the order set out in law 
is properly made upon the appellant ? 

18. If the court shall be of opinion that 
the order in law is so properly made as 
aforesaid, then the said order is to stand ; 
but if the court should be of opinion to 
the contrary, then the said order is to be 
reversed, and the said complaint discharged. 

W. GoLDTHORPE, Chairman. 
Bosanquet, Q.C. (^Samuel Pope, Junior, with 
him), for the appellant.— The local authority 
have here taken upon themselves the duty, 
under section 42 of the Public Health Act, 
1875, to cleanse these privy middens. The 
word ** cleanse " means something more than 
merely to remove the excreta; such dis- 
infecting should and ought to be done so as 
to avoid any nuisance arising. The quarter 
sessions have found as a fact that such 
measures could have been taken by the 
sanitary authority if they had acted promptly 
at the right time. It is, therefore, by the 
act, default, and sufferance of the local 
authority that the nuisance has arisen. The 
appellant is now the owner of the premises, 
but it was not by his act or default that the 
nuisance arose, as at that time he was a 
stranger to the premises; nor can it be 
argued that the nuisance continues by his 
sufferance, as he had been owner for only 
two days when the notice was served upon 
him. Moreover, by section 94 of the Public 
Health Act, the owner is only liable when 
the person by whose act, default, or suffer- 
ance the nuisance arose or continues cannot 
be found, but here it is submitted that 
person can be found in the shape of the 
local authority, who failed in their ^^^J^^^]^ 
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under section 42. Section 94 provides that 
where the nuisance arises from the want or 
defective construction of any structural 
convenience, or where there is no occupier 
of the premises, notice under the section 
shall be served upon the owner, but that is 
not this case ; there is " no want or defective 
construction of any structural convenience." 
These middens and privies are built and 
constructed in the usual way. The local 
authority have no right to call upon the 
appellant to provide and fix water-closets 
instead of privies, because they think the 
water-closet system is preferable to the 
privy system. As in this case it is clear that 
the nuisance does not arise by the act, 
default, or sufferance of the owner, the 
local authority may themselves abate the 
same without further order, under section 
92 (2) of the Public Health Act, 1875. This 
case, therefore, comes within the principle 
laid down by Coleridge, C.J., in the Con- 
servators of the River Thames v. Port Sanitary 
Authority of the Port of London, [1894] 

1 Q. B, 647 ; 58 ./. P. 3?5, which was decided 
on precisely similar words in section 4 (1) 
of the Public Health (London) Act, 1891. 
LHe also cited Fordom v. Parsons, [1894] 

2 Q, B,7S0;bS J, P. 765.] 

Danckxcerts {Rhodes with him) for the 
respondent.— The foulness and offen3ive- 
ness of the middens, owing to the presence 
of these typhoid germs in their structure, 
constitutes them a nuisance within the 
meaning of section 91 of the Public Health 
Act, 1875. The nuisance does not arise from 
the act, default, or sufTerance of the local 
authority. They have carried out the duty 
undertaken by them under section 42 of the 
Act by the periodical and special cleansings, 
as found in the special case. If they have 
failed in that duty the appellant's remedy is 
under section 43 of the Act, or by action at 
law. Section 42 only mentions ''cleansing" ; 
that does not include "disinfecting." The 
Infectious Diseases (Prevention) Act, 1890, 
has been adopted in this borough, and sec- 
tion 5 of that Act repeals section 120 of the 
Public Health Act, 1875. Even if the local 
authority had failed in their duty the case 
came within the principle of Saunders v. 
Holhom Board of Works, [1895] 1 Q. B. 64 ; 59 
J. P. 453. If the nuisance exists, the works 
proposed are the only proper and efficient 
way to abate it, and the owner is the person 
to whom the local authority must look 
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under the body of section 94 and the proviso 
thereto. Even if the nuisance has arisen 
partly through the default of the local 
authority, and partly from the default or 
act of the owner, the latter is responsible. 
{St, Helens Chemical Company v. St Helens 
Corporation, 1 Ex. D. 196 ; 40 J, P, 471.) 
The same principle is laid down in the 
judgment of Boxven, L.J., in the case of 
Kirkheaton Local District Board v. Ainley, 
Sons, and Company, [1892] 2 Q. B. 274; 56 
J. P. 374 : " It has been argued that the local 
board stands in the position of the public, 
and are applying for the protection of the 
public for an order to prevent a nuisance or 
injury to the public, and that being so it is 
no answer to the application that they them- 
selves have done something wrong. On the 
assumption they did stand in the position of 
the public in the sense contended for, there 
would perhaps not be much objection to the 
proposition advanced." That is the position 
of the respondent under section 42. In 
Whittaker v. Derby Urban Sanitary Autho- 
rity, 55 L. J. M.C.S; 49 J. P. 357, a similar 
order to that in this case was upheld. 

Lord Russell of Killowen, L.C.J.— It 
is not without some doubt that I give judg- 
ment in this case for the appellant. None of 
the cases cited in the argument have any 
direct bearing on the point, and though I 
cannot say they are irrelevant, they do not 
throw any valuable light on the question. 
The facts are shortly these : On the 6th of 
May, 1897, the respondent, who is inspector 
of nuisances for the borough of Eccles, 
served on the appellant a notice which 
begins by reciting that the authority were 
satisfied of the existence of a nuisance on 
the property of the appellant, arising from 
the foul and offensive privies and ashpits, 
and requiring him within 14 days to abate 
the same, and for that purpose to abolish the 
said privies at the said five houses, and in lieu 
thereof to provide and fix sufficient water- 
closets with efficient flushing cisterns to pro- 
perly drain such water-closets, and to convert 
the said ashpits into covered and paved places 
for the reception of ashtubs. The quarter 
sessions arrived at the conclusion that the 
present appellant was liable as owner, and 
bound to comply with the terms of the 
notice subject to the case as it comes before 
us. We have power to draw inferences and 
say whether on the facts the justices had 
power to draw the conclusions they ^^iiT^ 
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Now the appellant is the owner of certain 
cottages which he acquired by purchase on 
the 4th of May, 18^7. These cottages were 
built at one and the same time, in the year 
1888, and have as outdoor conveniences what 
are known as double privy middens, namely, 
separate closets or privies for each house, 
with one ashpit for every two closets or 
privies. Previous to the appellant becoming 
the owner, in the months of March and 
October, 18i>6, cases of typhoid fever had 
occurred in houses which are now the pro- 
perty of the appellant. Notification was 
made to the local authority, but there can be 
no reason to doubt that the deposit of the 
excreta from these typhoid patients had 
been taking place in these privies. Now, 
what was the relation of the local authority 
to these ashpits and privies ? I find that in 
section 42 of the Public Health Act, 1875, 
"Every local authority may, and wheit 
required by order of the Local Govern- 
ment Board shall, themselves undertake 
or contract f or . . . the cleansing of earth- 
closets, privies, ashpits and cesspools/' In 
the present case the local authority had 
undertaken those duties. Now, what did the 
local authority do under the circumstances ? 
On the receipt of the notification of disease 
in each case they supplied covered pails to 
the occupiers of the houses for the purpose 
of depositing therein the excreta from the 
typhoid fever patients, thus preventing the 
middens from being further fouled by the 
g^erms. For the purpose of the cleansing it 
was the practice of the local authority to 
cause the night soil men to go round and 
cleanse and disinfect the middens, and they 
kept records of their rounds, which it appears 
were ordinarily made at intervals of two 
months. There was no record of any 
cleansing at the said five houses immediately 
on notification of each case of fever, but 
there was verbal evidence which satisfied 
the justices that the sanitary inspector per- 
sonally superintended special cleansing and 
disinfecting on the 22nd and 23rd of Septem- 
ber, 1896, and in accordance with the practice, 
on receipt of each of the notifications of 
disease, he gave instructions to the foreman 
of the department to have the pits cleansed 
and disinfected, and that in each case of 
receiving instructions this was done under 
the direction of the foreman. It is a little 
difficult to see what the justices mean by 
their statement as to the records, but they 
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are satisfied as to the cleansing under the 
superintendent. Now, paragraph 9 of the 
special case gives the view of the justices 
as to the facts. They say : " We were satis- 
fied from the bacteriological examination 
that the typhoid fever germs existed in the 
soil between the crevices of the brickwork 
of the said middens at the date of the said 
notice, which was served on the appellant, 
and at the date of the appeal nothing had 
been done pursuant to that notice, and that 
the typhoid fever germs had existed there 
from the date of the deposit of the excreta 
from the typhoid fever patients, and that 
the measures taken by the sanitary inspector 
failed to remove, destroy, or get rid of the 
same, and that, inasmuch as such germs 
could in time pass through the brick 
work and even p'orcelain, to destroy 
them now by such disinfection as was prac- 
ticable would be very difficult if not 
impossible, but measures could have been 
taken at the time when the several privies 
became infected which would probably have 
destroyed the fever germs." With that 
statement of fact I see no reason to quarrel. 
Now, I cannot give to this last statement 
the narrow interpretation put on it by 
the respondent. I think it means that if 
the sanitary inspector had done something 
different from what he did when he got 
notice of the deposit of the excreta, if his 
knowledge and information had permitted 
it he might have done something effective, 
if he had done it in time. It is admitted 
in paragraph 10 of the case that the presence 
of the typhoid germs in the privy middens, 
as shown by the bacteriological examination, 
constitute the middens a nuisance and in- 
jurious to health. Could or could not the 
sanitary inspector, taking proper steps at the 
proper time, have destroyed these germs ? I 
think he could. Was his not taking that step 
a breach of his duty under section 42 of the 
Public Health Act, 1875? It is submitted 
that " cleansing " is different from dis- 
infecting, but I think that ^^ cleansing" is 
the removal of all matter which might cause 
a nuisance. I think the sanitary inspector, 
if he knew what he knows now, could by 
scraping away the soil, or something of that 
sort, have destroyed these germs. I think 
not the causa causansj but the causa sine qua 
non, was the neglect of the sanitary inspector. 
Then, as to section 91, which is the important 
one in this case, that section enacts : " For t 
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the purposes of this Act — 1. Any premkes 
in such a state as to he a nuisance or injurious 
to health; 2. Any pool, ditch, gutter, water- 
course, privy, urinal, cesspool, drain, or ash- 
pit so foul or in such a state as to be a 
nuisance or injurious to health . . . shall be 
deemed to be nuisances liable to be dealt 
with summarily in manner provided by 
this Act." And section 94 : '* On the receipt 
of any information respecting the existence 
of a nuisance the local authority shall, if 
satisfied of the existence of a nuisance, serve 
a notice on the person by whose act default 
or sufferance the nuisance arises or continues, 
or, if such person cannot be found, on the 
owner or occupier of the premises on which 
the nuisance arises, requiring him to abate 
the same within a time to be specified in the 
notice, and to execute such works and do 
such things as may be necessary for that 
purpose : Provided— First. That where the 
nuisance arises from the want or defective 
construction of any structural convenience, 
or where there is no occupier of the premises, 
notice under this section shall be served on 
the owner : Secondly. That where the person 
causing the nuisance cannot be found, and it 
is clear that the nuisance does not arise or 
continue by the act, default, or sufferance of 
the owner or occupier of the premises, the 
local authority may themselves abate the 
same without further order." It is clear that 
in order to give the local authority jurisdic- 
tion to serve that notice, it must be served 
on the person ** in default " either causing 
the nuisance to arise or continue. It is clear 
that in this case the appellant did not cause 
the nuisance to arise, as he was a stranger to 
the premises at the time when the nuisance 
commenced. The case contains no sugges- 
tion that he knew there had ever been 
typhoid fever there at all. But it is argued 
he " suffered it to continue." Now looking 
at the dates and the absence of prior know- 
ledge, it would be a strong thing to find him 
in default when he only purchased the 
premises two days before the notice was 
served on him. Now I come to the main 
contention of the respondent made on the 
proviso. It would be difficult to see how the 
nuisance arises from any structural defect. 
That would be a very wide question indeed. 
To begin with, the local authority volun- 
tarily undertakes to cleanse structures of this 
very kind, namely, **privies and ashpits.*' 
The local authority might have said, " We 
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will not undertake this duty ; the structure 
of these places is such that in cases of infec- 
tious diseases the germs might take hold and 
the places would become a nuisance." There 
is not a word in this case to show that these 
ashpits and privies are not constructed in 
the same manner as they usually are. In 
many large towns, especially in the North of 
Bngland, f cecal matter is dealt with in this very 
way. What happened was this : The excreta 
of these typhoid fever patients not being 
thoroughly removed the bacteria continue 
to be maintained in this privy. Where is the 
structural defect ? The argument only 
amounts to a condemnation of the privy 
system, and the substitution for it of a 
system of water-closets. In answer to the 
question, " What is the structural defect ? " it 
is said they ought to be concreted. But is that 
usual in such places as these, and even if it 
were concreted would that be of any avail, 
for it is stated in the case as a fact that 
these creatures can even in time penetrate 
porcelain? The Legislature has now here 
condemned the privy system. We are deal- 
ing with section 94, and on that I think the 
decision of the justices was wrong. It is 
argued that you have to deal with the 
thing as it is now, and what is to be done. 
I am not prepared to say this section would 
not apply to this state of things, but the 
answer is that the owner, the appellant, will 
have the opportunity of seeing what he can 
do, short of the stringent regulations set 
out in the notice. Believing that the local 
authority, which is a public authority, is 
certainly acting solely in the interests of the 
public, they may themselves take steps to 
abate this nuisance, which do not mean the 
substitution of water-closets for the privy 
system. 

Wills, J.— I am of the same opinion and 
substantially on the same grounds. I think 
the local authority undertook to " cleanse " 
these privies, and I think the meaning of the 
word "cleanse" depends on circumstances, 
and where they knew, as in this case, that 
the privies contained the excreta of typhoid 
fever patients, it meant more than simply 
"cleanse." I think the natural conclusion 
to draw from paragraph 9 of the case is 
that when the nuisance first arose — not the 
few days between the notification of the 
disease and its breaking out, but 18 months 
ago — effective measures might have been 
taken involving constructional interference,! 
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and that proper disinfectants asedthen woald 
have penetrated sufficiently to kill these 
bacteria. Notification must have been given 
under the Infectious Diseases Act, 1889, and 
under the Act of 1890 the duty of the 
medical officer is to satisfy himself that 
the premises require to be disinfected. No 
doubt the sanitary insx)ector took measures 
18 months ago, but those measures have 
not been sufficient. Can the local authority 
bring the owner here under section 94 ? The 
nuisance clearly arose from the default of 
the local authority, but did the owner suffer 
it to continue under him ? The answer is that 
that part of the section is inapplicable to 
to him as he was only in possession two days 
at the date of the reception of the notice. 
Does the case come under the proviso 7 If it 
arose from any structural defect the proviso 
would apply. In other words it is argued in 
this case it arose from the privy system 
being in use and not the water-closet system. 
But the answer is the nuisance arose not 
from the system but from the want of 
proper cleansing at the proper time. I 
entirely agree with my lord that it is not 
fair to throw on the owners of property 
the change from the privy system to the 
water-closet system without any expression 
on that behalf by the Legislature. The 
point is still open as to whether or not the 
appellant is not now a person allowing the 
nuisance to continue. 

Appeal allowed. 

Solicitors for the the appellant : Chester 
and Company, for Marriott and Company, 
Manchester. 

Solicitors for the respondent : Bidsdale 
and Son, for G. W. Bailey, Town Clerk, 
Ecdes. 
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CROWN CASES RESERVED. 

December 10, 1898. 

REG. V, SENIOR. 

Criminal law — Prevention of Cruelty to 
Children Act, 1894 (57 & 58 Vict. c. 41), 
8. 1 — Wilfully neglects — Failure of 
parent to call in medical aid— Death of 
child — ^Manslaughter — ^Peculiar People. 

The mtentional failure of a person, toho has 
the neceisary means, to procure medical 
aid for a child in his care or charge, who 
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is, to the knowledge of such person, in a 
dangerous state of health, and for whom 
medical aid and medicine were such essen- 
tial things that reasonably careful persons 
would have provided them for children in 
their care, is evidence of ^^ wilful neglect^* 
within section 1 of the Prevention of Cruelty 
to Children Act, 1894. A?id if the jury 
find that the death of the child was caused 
or accelerated by such want of medical 
aid, such person is guilty of manslaughter. 
It makes no difference that such person • 
believes that to call in medical aid would 
be lorong, as bei?ig contrary to the teaching 
of the Bible, or as showing want of faith. 

Special case stated by Wills, J. 

The prisoner was indicted and tried before 
me at the Central Criminal Court on the 24th 
of November, 1898, for the manslaughter of 
his child, an infant of the age of eight or 
nine months. The child died of diarrhoea 
and pneumonia. The prisoner had not sup- 
plied it with any medical aid or medicine, 
though aware that the case was of great 
gravity, and that the child would probably 
die. The medical evidence was that the 
child's life would certainly have been pro- 
longed, and in all probability saved, if 
medical assistance had been procured. No 
question was raised as to the prisoner's 
ability to procure and pay for medical 
assistance, and it was shown that he earned 
about 358. a week. He was shown to have 
been a good and kind father in all other 
respects, and he bore an exceUent character 
for general good conduct. He had had 12 
children, of whom seven were dead, and he 
had had before experiences of the same kind 
as those relating to the present inquiry, for 
the question he put to the inspector of 
police was " except in regard to this case," 
and he then corrected himself, " except in 
regard to these cases have you ever known 
anything against me ? '' 

The prisoner is a member of a sect called 
the "Peculiar People," whose religious 
doctrines as to the treatment of sick people 
are certainly to the ordinary apprehension 
remarkable. They base them upon the 
Epistle of James, chap, v., verses 14 and 15, 
"Is any sick among you? let him call for the 
elders of the church ; and let them pray over 
him, anointing him with oil in the name of 
the Lord: And the prayer of faith shall 
save the sick, and the Lord shall raise him up; ^ 
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and if he have committed sins, they shall 
be forgiven him." They do not allege that 
medical aid is here expressly forbidden, bat 
say that to make use of it is to indicate a 
want of faith in the Lord. 1 inquired if 
they held that any other part of the 
Scriptures, the Gospels, for instance, were of 
divine authority, and was answered that the 
Gospels certainly were so recognised. I 
called attention to the fact that our Lord 
said : " They that are whole need not a 
physician ; but they that are sick" (Luke v. 31), 
and asked why they thought that it could 
be wrong to consult a physician if the sick 
man was pronounced on such authority to 
need a physician. The answer was that the 
sickness here alluded to was moral sickness, 
or sin, and that the physician meant our 
Lord himself. 

I inquired^ further, if they held it was 
wrong to give extra food or wine or brandy 
to a sick person, or to put an extra blanket 
on his bed if the weather were cold or the 
nature of his sickness required him to be 
kept warm. The answer was, " No ; that they 
gave the sick every species of comfort," and 
it appears that this child had had much 
attention paid to its food and diet — though 
the medical witnesses did not think the 
dietary altogether judicious— and that it had 
had brandy administered. I inquired also 
if they objected to experienced nursing. 
They said, " No, and that they resorted to it 
and did so in the case of this child, but that 
the nursing must be by one of their own 
people, who would not use drugs." 

It thus appears distinctly that they do not 
object to the use of many human appliances 
and efforts to save the sick, but that they 
draw the line at doctors and drugs, and I 
think at doctors, not so much on account of 
their superior knowledge of the human 
frame and its needs, as because they are 
likely to use or prescribe drugs. 

I told the jury that they must, first of all, 
be satisfied that the death of the child had 
been caused or accelerated by the want of 
medical assistance ; and secondly, that medical 
aid and medicine were such essential things 
for the child that reasonably careful parents 
in general would have provided them ; and 
thirdly, that the prisoner's means would 
have enabled him to do so without an 
expenditure such as could not be reasonably 
expected of him. 

I then directed them upon the more 
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difficult part of the case, and told them that 
in order to make out a case of manslaughter 
by negligence of this kind purely at common 
law the negligence roust be gross and 
wanton, «o much so as to indicate something, 
at all events, of an evil mind, and that it was 
impossible to say that of the prisoner, who 
was shown to have spared neither expense 
nor care, and to have taken (in all respects 
but one) every precaution to do the best for 
the child. 

But I added that if he had done anything 
which was expressly forbidden by statute, 
and by so doing had caused or accelerated 
the child's death, he would be guilty of 
manslaughter, no matter what his motive or 
state of mind. 

I read to them the provisions of the 
Statute 31 & 32 Vict. c. 122, s. 37, which 
provided that : " When any parent shall 
wilfully neglect to provide adequate food, 
clothing, medical aid, or lodging for his 
child, being in his custody under the age of 
fourteen ye^rs, whereby the health of the 
child shall have been or shall be likely to be 
seriously injured, he shall be guilty of an 
offence," and said that had that statute been 
in force the case would have admitted of no 
doubt. But I told them that it had been 
repealed by the statute for the Prevention 
of Cruelty to, and the better Protection of. 
Children, 52 & 53 Yict. c. 44, s. 18, and that 
the enactment now in force was contained in 
section 1 of that Act, which provides that : 
, " Any person over sixteen years of age who, 
having the custody, control, or charge of a 
child, being a boy under fourteen or a girl 
under sixteen years of age, wilfully iU-treats, 
neglects, abandons, or exposes such child in 
a manner likely to cause such child unneces- 
sary suffering or injury to its health," 
shall be guUty of a misdemeanour, and 
that therefore if the prisoner had brought 
himself within that statute, and the child 
had died in consequence, he would have 
caused the death of the child by a course of 
conduct forbidden by statute, and therefore 
unlawful, and would be guilty of man- 
slaughter. 

I said there could be no doubt that the 
prisoner had wilfully and deliberately 
abstained from calling in medical assistance, 
though he and those about the child were 
aware for some considerable period before 
its death that it was in a state of great 
danger, and that, therefore, the question was 
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narrowed down to whether his failure to 
procure medical aid could he called '* neglect- 
ing the child so as to cause serious injury to 
its health." 

I pointed out that the language was very 
different to that of the repealed enactment, 
and said that neglect was not a word of art, 
but a word of ordinary English, that the 
standard of neglect varied as time went on, 
and that many things might be legitimately 
looked upon as evidence of neglect in one 
generation which would not have been 
thought so in a preceding generation, and 
that regard must be had to the habits and 
thoughts of the day. I told them it was for 
the jury to say whether anj particular state 
of things which might be established came 
up to the description of '* neglecting " not to 
do a specific thing, as to supply medicine, in 
which case it would mean very little more 
than omitting or failing to do it, but 
to "neglecting a child," which is a very 
different thing, always bearing in mind that 
it must be to such a degree and in such a 
manner as to endanger its health. 

The jury found the prisoner guilty, add- 
ing that they considered medical aid and 
medicine to have been necessary for the 
child, but that they were of opinion that the 
prisoner had done all that he could in the 
best interests of the child, except in not 
providing medical aid and medicine. 

I said nothing to the jury as to whether 
the prisoner was acting bond fide and accord- 
ing to his conceptions of duty, because the 
learned counsel had in his opening speech 
said that it was not in question that he was 
so doing. 

The prisoner was not represented by 
counsel. I had not the advantage of any 
argument on his behalf as to the meaning of 
" wilfully neglects " in the Act 52 & 53 Vict. 
c 44, and I therefore reserved the case for 
the opinion of the Court for Crown Cases 
Reserved. 

The questions for the opinion of the 
court are, whether my directions were right 
in law, and if so, whether there was evidence 
upon which the jury could properly convict 
the prisoner? If both these questions are 
answered in the affirmative the conviction 
is to stand. If either is answered in the 
negative the conviction is to be quashed. 

The prisoner was released on bail pending 
she decision of this court. 

Alfred Wills. 
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n. Sutton, for the prisoner. — Here there is 
a child, nine months old, seriously ill, and 
its life in danger. It received proper diet. 
The prisoner was an affectionate father, he 
provided skilled nursing for his child, and 
he did everything he could to save the child 
except call in a doctor. [Lord Russell of 
KiLLOWEN, L.C. J.— Everything except the 
one thing necessary.] If he had called in 
a doctor, he would, from his point of view, 
have not been doing his duty. Take the 
hypothetical case of a man with 35«. a 
week saying to himself, " I cannot afford to 
have both a nurse and a doctor," and electing 
to have the nurse ; the mere fact that he did 
not call in a doctor would not be evidence 
of neglect. The Act 31 & 32 Vict. c. 122, 
s. 37, imposes a duty on parents to provide 
medical aid ; that statute is now gone. [Lord 
Russell of Killowen, L.C.J.— Gone eo 
nomine. Do you suggest that the Legisla- 
ture has taken a retrograde step ?] I do not 
contend that under certain circumstances 
there is not a duty to call in medical aid. [He 
then referred to Reg, v. Dowues, 1 Q, B. D, 
25 ; Reg, v. Hurry, C. C Ct. Sessiojia Papers, 
vol. 76,' p. 63 ; Reg. v. Mines, C. C.Ct. Sessions 
Papers, vol. 80, p. 309.] There the prisoner 
was indicted for endaugering the life of his 
child aged two years, by omitting to provide 
proper and sufficient medicine, and Pigott, B., 
at the opening of the case, expressed a strong 
opinion that the case could not be main- 
tained, and afterwards, after hearing Poland, 
who prosecuted, and after consulting 
Quain, J., and the Recorder, said he was 
of opinion there was no case to go to the 
jury. [He also referred to Reg. v. Wa^' 
staffe, 10 Cox, 530, tried before Willes, J. 
in the year 18G8.] The Prevention of 
Cruelty to Children Act, 1894 (57 & 58 
Vict. c. 41), s. 1, as far as this case is 
concerned similar to the Act 52 & 53 Vict, 
c. 44, s. 1, contains the words "wilfully 
neglects." What difference is there in the 
direction necessary to the jury here from 
the common law ? [He read Stephen's 
Digest of the Criminal Law, art. 211, p. 152.] 
" Neglect " meant the absence of that care 
with which an ordinary parent ought to take 
care of a child, and " wilful " meant inten- 
tional, deliberate. The whole crime is the 
intentional neglect of a child. The jury 
ought to have been told what "wilful" 
meant, and what " neglect " meant, and then 
it was for them to say whether there was, on 
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the facts of the case, " wilful neglect." 

Horace Avory^ for the prosecution, was 
not called upon. 

Lord Russell of Killowen, L.C.J.— 
In this case, reserved by Wills, J., upon the 
trial of the defendant upon a charge framed 
under the Act of 1894 (57 & 58 Vict. c. 41), s. 1, 
two questions arise : (1) Whether the judge 
was right in the directions he gave the jury 
as to what constitutes wilful neglect ? (2) If 
so, was there proper evidence to submit to 
the jury, on which they could act, establish- 
ing wilful neglect 7 If the . direction was 
wrong the conviction cannot stand, if it was 
right it can. The charge is under section 1 
of the Act to which I have already referred, 
which provides that : " If any person over the 
age of sixteen years who has the custody . . . 
of any child under the age of sixteen years 
wilfully . . . neglects . . . such child ... in 
a manner likely to cause such child unneces- 
sary suffering or injury to its health . . . that 
person shall be guilty of a misdemeanour." 
I think it is not without some use to refer 
to the history of the legislation on the 
matter. The Act 31 & 32 Vict. c. 122 was a 
"Poor Belief Act," into which this section 37 
has found its way : " Where any parent shall 
wilfully neglect to provide adequate food, 
clothing, medical aid, or lodging for his 
child, being in his custody, under the age 
of fourteen years, whereby the health of 
such child shall have been or shall be likely 
to be seriously injured, he shall be guilty 
of an offence punishable on summary con- 
viction." Therefore, in that statute it is 
made the duty of a parent to provide 
medical aid, and if he neglects, and in conse- 
quence the child either is or is likely to be 
seriously injured, he is guilty of an offence 
against the Act. That statute was followed 
by one of 1889, which it is not necessary to 
refer to, because that statute in effect is the 
same as the one we are here dealing with. 
It is important to observe that the statute 
of 1868 was passed after the case Reg, v. 
Wagstaffe (jBupra) was tried before the late 
Willea, J. That case came before Willes, J., 
in January, 1868, and the statute received 
the Boyal Assent in July, 1868, and that 
statute no doubt was passed in consequence 
of that decision. We now come to the 
statute of 1894, and there is a very consider- 
able difference in the wording of the two 
statutes. In the statute of 1894 the words 
** medical aid" do not appear. Does that 
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make any difference 7 It would be opposed 
to the obvious facts of this class of legisla- 
tion if we supposed that the Legislatur e 
intended to take a retrograde step. In the 
Act of 1894 itself a number of particulars 
show its increased care of infants and 
children. The facts here summarised are 
that the parent had the care and protection 
of his child; it is clear that the child was 
in a dangerous state to the knowledge of 
the defendant. It was found by the jury 
that the child's life would probably have 
been saved, and certainly prolonged, if 
medical aid had been obtained. It was 
found that the defendant was able to pro- 
cure the necessary medical assistance, and 
it was found that he failed to do so, because 
he believed it contrary to the teaching of 
the Bible, or because it would show want of 
faith. Lastly, it was shown that the child 
died at the time it died, because of the 
failure of the defendant to procure medical 
assistance. The portions of the summing-up 
of Wills, J., to which I now refer, are stated 
as follows : " I told the jury that they 
must first of all be satisfied that the death 
of the child had been caused or accelerated 
by the want of medical assistance ; and 
secondly, that medical aid and medicine Were 
such essential things for the child that 
reasonably careful parents in general would 
have provided them ; and thirdly, that the 
prisoner's means would have enabled him to 
do so without an expenditure such as could 
not be reasonably expected of him ; " and then 
further on he says, " But I added that if he 
had done anything which was expressly 
forbidden by statute, and by so doing had 
caused or accelerated the child's death, he 
would be guilty of manslaughter, no matter 
what his motive or state of mind," and again 
further on, *' I said there could be no doubt 
that the prisoner had wilfully and deliber- 
ately abstained from calling in medical 
assistance, though he and those about the 
child were aware for some considerable 
period before its death that it was in a 
state of great danger, and that therefore the 
question was narrowed down to whether his 
failure to procure medical aid could be called 
' neglecting the child so as to cause serious 
injury to its health.' I pointed out that the 
language was very different to that of the 
repealed enactment." I think that direction 
was substantially right. The statute pro- 
vides that if a person in the position of the ^ 
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defendant wilfully neglects such child in a 
manner likely to cause anch child injury to 
its health, he shall be guilty of a mis- 
demeanour. The meaning of the words 
" wilfully neglects " appear clear. " Wil- 
fully" means done deliberately, intention- 
ally, not accidentally or by mistake or 
inadvertence, so that the mind was going 
with the act. " Neglect " means the absence 
of such reasonable care as an ordinary parent 
would use for the care and protection of his 
child, provided, of course, that the parent 
had the necessary means within his power. 
What is neglect and what is reasonable care 
may have had different meanings at different 
periods, but medical aid is now within the 
reach of the poorest. The learned counsels 
argument was that because this particular 
parent was in other respects kind, and was 
willing to provide everything for his child 
except the one necessary thing, that therefore 
he was not guilty, because of the peculiar 
Tiews he entertained. Where is the line to 
be drawn if that view be accepted? We 
cannot shut our eyes to the dangers of that 
view. The objection of the defendant, as I 
understand it, is to the use of drugs or 
medicine. Suppose a child was to break its 
leg, and an oi>eration were necessary which 
it would be dangerous to perform if the 
child were allowed to remain conscious, 
would it or would it not be neglect if the 
father were told that an anaesthetic was 
necessary and he refused to allow it to be 
used, or if the operation of tracheotomy 
had to be performed, and drugs were neces- 
sary? It seems to me that all such cases 
would be covered by counsel's argument. 
In my opinion there was ample evidence to 
convict under this Act, and I think that the 
summing-up of the learned judge was right 
and that the conviction ought to be affirmed. 
I dissent entirely from the views of Pigott, B., 
in the case referred to, and I think it possible 
that a conviction at common law might have 
been upheld. 

Day, J. — I concur. 

Wills, J.— I concur. I see no reason to 
doubt that the opinion I expressed at the 
trial was right. I thought it wise to reserve 
the case, but not because I had any serious 
doubt in the matter. 

Grantham, J.— I am of the same opinion, 
and agree with what the Lord Chief Justice 
has said. I think the simple way here is to 
break up the section, and ask for an answer 
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to the last part of the section first. Was 
what was done, or not done, likely to cause 
serious injury to the child? If the answer 
to that question was " Yes," then look to the 
first part of the section to see whether what 
was done, or not done, is within it ; that 
is, was that wilfully done, or wilfully left 
undone ? It is admitted that the defendant 
is one of these people who hold these 
peculiar notions. He left this duty undone 
intentionally, that is, wilfully. Can it be 
said that that was not neglect ? It seems to 
me that there, is no doubt that the summing- 
up was right. 

Lawrance and Wright, J J., concurred. 
Conviction afHrmed. 

Solicitor for the prosecution : Solicitor to 
the Treasury. 

Solicitor for the defence : Solicitor to the 
Treasury. 
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December 10, 1898. 

TWICKENHAM URBAN DISTRICT COUNCIL V. 
MUNTON. 

Public health— Paving expenses— Private 
street — Whole or part of a street — 
Apportionment — Charge upon premises 
— Scheme amended by justices — Juris- 
diction—Private Street Works Act, 1892 
(55 & 56 Vict. c. 57), ss, 6, 7, 8, 13. 
Upon an objection by adjoining owners to a 
provisional apportionment under the Pri 
vate Street Works Acty 1892, (he justices 
have jurisdiction to hold that a part of the 
road is repairable by the inhabitants at 
large^ but that the remainder is a private 
street^ and to amend the plans, apportion' 
ment, &c.y without directing the service of 
further notices. 
This was a summons asking for a declara- 
tion that the plaintiffs were entitled, under 
section 13 of the Private Street Works Act, 
1892, to a charge upon certain houses and 
lands vested in the defendants, and situate 
in Montpelier-road, Twickenham, for the 
apportioned amount of the expenses incurred 
by the plaintiffs in executing private street 
works under section 6 of the Act, together 
with interest, and for consequential relief t 
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The Private Street Works Act, 1832, was 
duly adopted for the district of Twickenham, 
and came into operation on the 22nd of 
February, 1893. 

On the 27th of June, 1895» the plaintiffs 
resolved, with respect to Montpelier-road, 
to do various street works mentioned in 
section 6 of the Act, with the exception 
of lighting. On the 25th of July, 1895, the 
plaintiffs passed the following resolution : 
** That the specifications, plans, sections, 
estimate, and provisional apportionment pre- 
pared by the council's surveyor with refer- 
ence to the making-up of Montpelier-road, 
Twickenham, be, and they are hereby, 
approved." The specifications, &c., men- 
tioned in the resolution related to the whole 
of Montpelier-road. The resolution was 
duly published, and copies thereof served, in 
accordance with section 6 (3) of the Act, on 
the defendants and other owners of premises 
affected thereby. The defendants gave no 
notice of any objection, but another owner 
did give such notice, and on the Ist of 
January, 1896, made an application to the 
justices, who held that a part of Montpelier- 
road was a street repairable by the in- 
habitants at large, but that the remainder 
was a private street within the meaning of 
the Act, and they amended the plan, 
estimates, and apportionment, so as to limit 
the operation thereof to the latter portion 
of Montpelier-road. The justices did not 
direct any fresh notices to be served, and no 
further notices were served, either on the 
defendants or on any other persons. The 
defendants were willing to pay the sums 
mentioned in the summons, provided that 
the whole of Montpelier-road was repaired, 
but they objected that the repair of the 
portion to which the scheme of the plaintiffs 
had been limited by the magistrates was 
detrimental to them so long as the rest of 
the road remained unrepaired ; and for this 
reason they resisted the summons. The 
grounds of their resistance will be found 
stated in his lordship's judgment. 

Afacmorrarij Q.C. (jP. Russell with him), for 
the plaintiffs. 

R. Cunningham Glen for the defendants. 

Stirling, J. — It was first contended that 
the justices had exceeded their jurisdiction 
by taking upon themselves the duties of the 
urban authority, with whom rested the 
determination of the question whether the 
whole or part only of a street was to be 
12 
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repaired. Undoubtedly section 6 (1) of the 
Act gives the urban authority the right to 
decide whether the whole or part of a street 
is to be repaired, and in the present case 
the plaintiff council did by resolution deter- 
mine that the whole of Montpelier-road 
should be repaired. Sub-section (2), how- 
ever, provides that the specification, estimate, 
and provisional apportionment of the pro- 
posed works, shall be submitted to the urban 
authority, " who may by resolution approve 
the same with or without modification or 
addition, as they may think fit." In this case 
the approval was without modification or 
addition. Sub-section (3) provided for due 
notice of the last-mentioned resolution being 
given to the owners of the premises shown 
as liable to be charged, any one of whom 
may, under section 7, take objection to the 
proposed works on the following, amongst 
other grounds : (a) That an alleged street, 
or part of a street, is not, or does not form, 
part of a street within the meaning of the 
Act. (6) That a street, or part of a street, 
is (in whole or in part) a highway repairable 
by the inhabitants at large. Section 8 pro- 
vides that such objections shall be dealt with 
by a court of summary jurisdiction, and also 
provides that such court may quash, in whole 
or in part, or may amend the resolution, 
plans, sections, estimates, and provisional 
apportionments, or any of them, on the 
application either of any objector or of the 
urban authority. Here the court did not 
quash the resolution, or the plans, sections, 
estimates, and provisional apportionments, 
but amended the plans, estimates, and appor- 
tionments, without touching the resolution, 
which, however, was so framed as not to 
require verbal alteration. The jurisdiction 
of the court of summary authority to amend 
a resolution, &c., appears to me to exist in a 
case where the objection taken is that a street, 
or part of a street, is a highway repairable by 
the inhabitants at large, no less than where 
the objection is of any other nature specified 
in section 7 ; and where the jurisdiction has 
been exercised, I can find nothing in the Act 
which renders it necessary that the urban 
authority shall begin their proceedings de 
novOf or pass a resolution limiting the works 
to the part of the street which is not repair- 
able by the public. I think that the amended 
resolutions, plans, &c., were meant to take 
effect as if they had been duly passed by the 
urban authority itself. In my judgmental ^ 
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therefore, the justices did not exceed their 
jurisdiction. Secondly, it is said that the 
defendants have been deprived of all oppor- 
tunity of taking objection to the works now 
proposed to be executed. That is true, but 
it lays with the court of summary jurisdiction 
to say whether or not further notices should 
be given to the defendants and the other 
owners. The justices had a discretion on 
the subject, and they exercised that discre- 
tion. There, again, they acted within their 
jurisdiction, and that objection also fails. 
For these reasons I think that the plaintiffs 
are entitled to the order for which they ask. 

Judgment for the plaintiff s. 

Solicitors for the plaintiffs : Buston, 
Clark, and Buston. 

Solicitors for the defendants : Munton 
and Morris. 
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December 10, 1898. 

BEG. V, SAUNDERS AND ANOTHER. 

Criminal law— Criminal Evidence Act, 1898 
(61 & 62 Vict. c. 36), s. 1— Stage of pro- 
ceedings—Inquiry before grand jury — 
Duty of court to inform prisoner of his 
right to address jury — Omission to do so 
--Denman's Act, 1865 (28 Vict. c. 18), s. 2. 
A person charged unth an offence has no right 
to give evidence on his own behalf before 
the grand Jurp. 
The Judge oitght to inform an undefended 
prisoner of his right, on his trial, to 
address the jury on his oxm behalf but 
the omission of the judge to do so does not 
invalidate the conviction. 
This was a special case reserved by the 
Chairman of the Huntingdon Quarter Ses- 
sions, and raised three points. The first was 
as to the competency of an accused person 
to give evidence on his own behalf before 
the grand jury. The second was as to the 
admissibility of certain evidence ; upon this 
point the case was remitted to be more fully 
stated. The third point was whether the 
conviction was good under these circum- 
stances. Before the court of quarter sessions 
two prisoners were charged with conspiracy. 
One of these prisoners was defended by 
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counsel, the other was undefended. Counsel 
for the one prisoner having addressed the 
jury for the defence, the chairman pro- 
ceeded at once to sum up the case, without 
informing the other prisoner of his right to 
address the jury on his own behalf. The 
chairman's attention was not drawn to the 
fact that he had not informed the prisoner 
of his right until after the jury had re- 
turned a verdict of guilty against both the 
prisoners. 

Wild appeared on behalf of the defence. 

Raihes for the prosecution. 

Lord BussELL of Killowen, L.C.J. — 
As regards the first point, it has been 
already decided, Reg. v. Rhodes (62 J, P. 
774), that an accused person has no right to 
give evidence on his own behalf before the 
grand jury. As to the other point, it 
appears that at the end of counseFs speech 
the chairman did not call the notice of the 
other prisoner to his right to address the 
jury, and we are asked to say whether such 
an omission is such as to have caused a 
mis-trial. Section 2 of Denman's Act, 1865, 
makes it the duty of the judge to ask 
counsel whether he calls any witnesses, but 
as to the right to sum up, the words " if he 
or they shall think fit *' occur. It is quite clear 
that the judge ought to call the attention of 
the prisoner to his right to address the jury ; 
but the omission on the judge*s part so to do 
does not make the proceedings wrong so as 
to invalidate them. 

Day, Wills, Grantham, Lawrance, and 
Wright, JJ., concurred. 

Conviction affirmed on these two points^ 
but case remitted on the third point. 

Solicitors for the prosecution : Maule and 
Sons, Huntingdon. 

Solicitors for the defence : Papworth and 
French, Cambridge. 
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CENTRAL CRIMINAL COURT. 



(Before Dakling, J.) 
January 12, 1899. 

REG. V, MARSHALL. 

Criminal law— Criminal Evidence Act, 1898 
(61 & 62 Vict. c. 36) 8. 1 (/) (ii)— Defence 
that a witness for the prosecation, and 
not the prisoner, committed the offence 
— Nature of defence such as to involve 
imputations on the character of a witness 
for the prosecution. 
Where a prisoner makes a statement on oath in 
her own drfence, to the effect (hat one of the 
witnesses for the prosecution committed the 
o fence for which she is indicted, the nature 
of the defence is such as to involve imputa- 
tions on the character of that witness xmthin 
the meaning of section 1 of the Criminal 
Evidence Ad, 1898, even though such state- 
ment relates only to facts material to the 
actual charge for which the prisoner is 
then being tried, and not to any antecedent 
facts, and is not made for the purpose of 
casting imputations, but only as a necessary 
part of the drfence. 
The prisoner was indicted and charged 
upon the coroner's inquisition with the 
wilful murder of Eliza Roberts. 

Horace Avory CBiron with him) appeared 
for the prosecution. 
E. P. Counsel appeared for the defence. 
At the close of the evidence for the prosecu- 
tion the prisoner gave evidence on her own 
behalf for the defence. Her evidence was 
to the effect that she had not killed the 
deceased woman, but that she had been 
killed by her husband, who had been called 
as a witness for the prosecution. 

Horace Avory, in cross-examination, asked 
the prisoner whether she had ever been con- 
victed of wounding. 

E, P, Counsel objected to the question on 
the ground that the nature and conduct of 
this defence were not such as to involve 
imputations, within the meaning of sec- 
tion 1 (/) (ii) of the Criminal Evidence Act, 
1898, on the character of the prosecutor or 
witnesses for the prosecution. Statements 
made by a prisoner as to material facts which 
occurred in connection with the offence being 
tried were not the imputations meant by the 
Act. To make a statement such as the 
prisoner had made was an imputation in one 
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sense, but not in the sense meant by section 1 
that means an imputation having reference 
to something that took place before and 
independently of the facts being inquired 
into. In this case there were only two 
persons present when the deceased was 
stabbed, the prisoner and Roberts. The 
prisoner's simple denial meant that Roberts 
was the person who stabbed the woman. A 
mere statement of the facts that took place 
at the time cannot be an imputation on the 
character of anyone within the meaning of 
the Act. Such a statement is made not for 
the purpose of casting an imputation on any- 
one, but as being a necessary part of the 
defence. 

Avory submitted that the suggestion that 
the offence being inquired into had been 
in fact committed by a witness for the 
prosecution made the question asked by him 
admissible under the Act. 

Darling, J., having consulted with the 
Recorder and Common Serjeant, said that in 
his opinion the nature of the defence here 
t et up did involve an imputation on the 
character of a witness for the prosecution. 
In his opinion it was about the strongest 
instance of the nature of the defence 
involving an imputation on the character of 
a witness. He had no doubt at all on the 
matter, but he had thought it better, as this 
was a case of gravity, to consult the learned 
Recorder and Common Serjeant, and they 
entirely agreed with him that the cross- 
examination was admissible. 

The prisoner was then cross-examined as 
to several previous convictions for wounding 
and for assaults. 

The jury convicted the prisoner of murder, 
but recommended her to mercy. 

E, P. Counsel asked the court to state a 
case on the point he had taken for the 
consideration of the Court for Crown Cases 
Reserved. 

Darling, J., said he had no doubt what- 
ever on the point, and refused to state a 
<»8e. Sentence: death. 

Solicitor for the prosecution : Solicitor to 
the Treasury. 
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LEWE8 ASSIZES. 



February 15, 1898. 

PELHAM V, LITTLEHAMPTON URBAN DISTRICT 
COUNCIL. 

Pablic health— Bye-laws — Bathing regula- 
tions—Exhibition of advertisements on 
licensed bathing machines — Power of 
council to revoke license " at any time " 
— Effect of subsequent regulations on 
conditions of license. 
A condition attached to a license to let bathing 
machines for one year on the beach, pro- 
viding that the licensing authority may 
revoke it at any time, is unreasonable. 
Grantham, J., granted an injunction 
restraining an urban district council {the 
licensing authority) from revoking such a 
license where the ground for such revoca- 
tion is an infringement on the part of the 
licensee of the provisions of a regulation 
made subsequently to the granting of his 
license. 
This was an action for an injunction, tried 
at the Lewes Assizes before Grantham, J., 
without a jury, to restrain the defendant 
district council from revoking a license 
granted under their bye-laws to the plaintiff 
as the owner of certain bathing machines to 
stand or ply for hire with such machines. 

The following bye-laws as to licensing and 
regulating bathing machines were in force 
within the district of the Littlehampton 
Urban District Council at the time the 
license was granted to the plaintiff :— 

1. That licenses be granted on, from, and 
after the second Thursday in April, 1866, 
and every succeeding year, to authorise any 
number of bathing machines to ply for hire 
within the said district, and on the sea-beach 
thereof, unti] the second Thursday in April 
then next foUowing ; and that every such 
license shall contain the number and describe 
the bathing machine so licensed, and which 
license the owner or driver shall, if required 
by any justice of the peace before whom 
any complaint be made, produce and show 
unto such justice. 

2. That no license shall be granted unless 
the person applying for the same is bo?id fide 
the owner of the machine, and is well known 
to the local board, or shall produce a cer- 
tificate under the hands of two respectable 
rated inhabitants that such person is iwell 
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known to them, and is resident within the 
said district, or within five miles of the said 
district, and is of good character, nor unless 
such machine be substantially built, and in 
all respects approved by the board. 

4. That every owner or driver plying or 
standing for hire with his or her batliing 
machine, without a license, shall for every 
such offence forfeit and pay any sum not 
exceeding 40^. 



9. That the board may, upon the conviction 
for the second time of any owner or driver 
of any bathing machine for any offence 
against these byelaws, suspend or revoke, as 
they deem right, the license of any such 
owner. 

On the 17th of May, 1897, the plaintiff, 
who during the past few years had been duly 
licensed under these bye-laws to place and 
let bathing machines on the beach at Little- 
hampton, applied for a license, and on the 
2Qth of May the following license was 
granted to him by the defendants in respect 
of 24 bathing machines : — 

"Know all men that Charles Pelham, 
junr., of the Camp, Littlehampton, in the 
county of Sussex, who is the sole proprietor, 
and solely concerned in the keeping, employ- 
ing, or letting to hire of the machines 
numbered and described as above, is hereby 
licensed to ply or stand for hire on the 
stands within the district of Littlehampton, 
subject to the bye-laws for the regulation 
of bathing in force in the said urban district. 
This license is granted subject to the con- 
dition that if the urban district council shall, 
by notice in writing under the hand of their 
clerk, and addressed to the said Charles 
Pelham, junr., signify their intention to 
revoke the license, it shall, from and after 
the date specified in such notice, cease to 
exist, but otherwise the same shaU be in 
force until the second Thursday in April, 
1898." 

The defendant council had been accus- 
tomed to charge a fee of \s, in respect of 
every bathing machine licensed, although 
they had no sx)ecific sanction from their 
statutes or bye -laws to do so. The 
plaintiff had usually paid this fee, but 
on the grant of the license in question 
omitted to do so. Shortly after h^ing 
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licensed, the plaintiff entered into a contract 
with a firm of patent medicine vendors to 
advertise their wares on the oatside of his 
bafching machines, which he did. The 
defendant council were in occupation of the 
beach and foreshore under a demise by the 
owner. 

On the 1st of July of the same year the 
defendant council adopted certain new 
regulations for the control of the beach and 
foreshore, No. 4 of which is as follows : — 
"No person shall place, build or construct 
upon any part of the said public walk or 
esplanade, or upon any part of the sea-beach 
or foreshore, any boat-house, boat, shed, 
stall, stand or building, nor place nor exhibit 
any notice, show or advertisement, on 
boards or otherwise, thereon ; nor . . . carry 
on or exercise any trade, handicraft, or 
calling, place any vehicle or structure, nor 
let to hire any seat, form, stand, or 
platform thereon." On the 21st of July the 
defendant council gave notice to the plain- 
tiff that unless the advertisements appearing 
on his machines were painted out forthwith 
his license would be revoked. The plaintiff 
did not comply with the terms of the notice, 
and on the 5th of August the defendant 
council, by resolution, revoked the plaintiff's 
license, unless he did so by the 14th inst. 
Notice of this resolution was sent to the 
plaintiff, whereupon he obtained an interim 
injunction restraining the defendant council 
from revoking his license. On the 30th of 
November, the plaintiff tendered the defen- 
dant council 24«. in payment for the 24 
licenses, but they refused to accept it. 

Day, for the plaintiff.— No license had 
actually been granted to the plaintiff, but the 
plaintiff had been informed that licenses 
would be granted as before ; therefore the 
plaintiff had acquired an equitable right. 
Under the bye-laws the council have no 
power to revoke a license except after a 
second conviction, and the plaintiff had never 
been convicted at all. In July, 1897, the 
plaintiff had contracted to advertise certain 
pills on his bathing machines, and advertise- 
ments were in fact painted upon them. At 
a subsequent date notice was served upon 
the plaintiff that the defendants had passed a 
resolution to the effect that unless the ad- 
vertisements were removed and the machines 
painted to the satisfaction of the council, 
the license would be revoked. The plain- 

16 



63 J. P. 88. 

tiff then obtained an interim injunction, 
which was discharged in October, on the 
defendants paying costs. The costs, however, 
were not paid, and the action, therefore, came 
for trial. The plaintiff was entitled to an 
injunction. 

Boxall (Firminger with him), for the 
defendants. — The council had an absolute 
discretion as to granting or revoking licenses. 
Such advertisements were in the eyes of most 
people an eyesore and a nuisance. This was 
not a case for an injunction at all, as all the 
council could have done would have been to 
take out a summons against the plaintiff for 
a breach of the bye-laws. .The council held 
the foreshore from the Duke of Norfolk 
under certain conditions, one of which was 
that there should be no advertisements. 
It was therefore necessary that the council 
should reserve to themselves the right of 
revoking licenses. 

Grantham, J. — I think it is unreasonable 
that the council should have power " at any 
time" to cancel a license, notwithstanding 
the expense the licensee might have been put 
to in providing machines. I agree with the 
desire of the local authority to put a stop to 
advertisements when they become a nuisance, 
but I think that in the present case the 
attempt to introduce a new clause into the 
bye-laws was a monstrous one. I therefore 
grant the injunction asked for with costs. 
Ittju?iclion granted. 

Solicitor for the plaintiff : E. B. Wannop 
Littlehanipton. 

Solicitor for the defendants: John C. 
Buckwell, Brighton. 
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COURT OF APPEAL. 



December 7, 8, 1898. 

SOUTH WARK AND VAUXHALL WATER 
COMPANY V. HAMPTON URBAN DISTRICT 
COUNCIL. 

Public Health Act, 1875 (38 & 39 Vict. c. 55), 
8S. 210, 211 (1) (6)— Land covered with 
water — What is — Reservoir— Practice- 
Appeal to Court of Appeal — "Criminal 
cause or matter"— Judicature Act, 1873 
(36 & 37 Vict. c. 66), s. 47— Summary 
Jurisdiction Act, 1879 (42 & 43 Vict. 
c. 49), 88. 6, 35. 

An application to justices to enforce payment 
of a ge7teral district rate made under the 
Public Health Act, 1875, is not a criminal 
cause or matter within section 47 of the 
Judicature Act, 1873, and, therefore, an 
appeal lies to the Court of Appeal from 
the judgment of the Queen's Bench Division 
upon a case stated thereon by the justices. 

Seaman v, Burley, [1896] 2 Q. B. 344; 
60 J. P. 772, distinguished. 

A. was the owner of a reservoir within the 
jurisdiction of the H, district couricil. Under 
section 210 of the Public Health Act, 1875, 
H, levied a general dist7Hct rate and made 
an assessme^it on A, with respect to the 
reservoir upon the full annual value ; 
A. claimed that the reservoir was withtjt 
section 211 (1) (b) of the same Act, as 
betJtg "land covered with water,'* 

Held, the reservoir was "land covered with 
VMter" within the meaning of sectioji 
211 (1) (b), and, therefore, could only be 
assessed in the proportion of one-fourth of 
its nett annual value. 

Appeal by the Hampton Urban District 
Council from the judgment of the Queen's 
Bench Division {Wright and Darling, J J.), 
delivered the 17th and 18th of March, 1898, 
upon a case stated by justices. Under sec- 
tion 210 of the Public Health Act, 1875, the 
Hampton Urban District Council made a 
general district rate, and made an assessment 
upon the Southwark and Vauxhall Water 
Company in respect of a reservoir known as 
the Large Reservoir, Sunnyside. 

The company refused to pay the sum 
demanded, upon the ground that, under 
section 211 of the Public Health Act 1875, 
the rate ought to be calculated upon one- 
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fourth part only of the nett annual value of 
the reservoir, and not upon the full nett 
annual value, as it had been calculated by 
the district council. 

The justices ordered the company to pay 
the rate calculated on the full nett annual 
value of the reservoir ; but stated a case for 
the opinion of the court. 

The Queen's Bench Division reversed the 
decision of the justices. 

On the preliminary point whether this 
was a "criminal cause or matter" within 
section 47 of the Judicature Act, 1873, 

Sir Edward Clarice, Q.C. iCourthope-Afunroe 
with him), for the appellants, cited the 
following cases : — Mel lor v. Denham, 5 
Q. B. Z>. 467 ; 44 J, P. 472 ; Reg. v. Whit- 
church, 7 g. B. D. 534 ; 46 J. P. 134 ; Ex 
parte Schofield, [1891] 2 Q. B. 428 ; 56 /. P. 
4 ; Payne v. Wright, 56 /. P. 564 ; Seaman v. 
Burley, [1896] 2 Q. J?. 344 ; 60 /. P. 772 ; 
Derbyshire County Council v. \Mayor, dbc, of 
Derby, [1896] 2 Q. B. 297 ; [1897] A. C, 550 ; 
60 J. P. 474, 757 ; Reg. v. Pnce, 5 Q. B. D. 
300; 44J.P.248. 

Cripps, Q.C. (TTa/^fir Ryde with him), did 
not argue on this point. 

Smith, L.J. — I have come to the conclu- 
sion that we have jurisdiction to hear this 
appeal. No doubt there has been a series 
of cases from Mellor v. Denham (ubi supra), 
down to Seaman v. Burley (ubi supra^, in 
which decisions of the Queen's Bench 
Division upon cases stated by justices have 
been held to be judgments in criminal 
causes or matters, and therefore, under sec- 
tion 47 of the Judicature Act, 1873, not 
subjects of appeal to this court. In the 
last case, Seaman v. Burley (ubi supra'), the 
Summary Jurisdiction Act, 1879, was not 
called to the attention of the court, and 
rightly so, because it had been held that the 
Act had no application to the enforcement 
of a poor rate. That was the ratio decidendi 
of the court in Reg, v. Price (ubi supra), as is 
clear from the words of Cockbum, C.J., 
which have been cited to us, and which 
show that poor rate is not recoverable 
through an order of a court of summary 
jurisdiction, the rate itself being the order. 
The case before us is not one of a poor 
rate. The rate in this case is a district 
rate made under section 210 of the Public 
Health Act, 1875. By section 256 of the 
Act, if any person assessed to any rate made 
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Company v. Hampton U. D. C. 
under the Act by any urban authority fails 
to pay the same when due, and for the 
space of 14 days after the same has been 
lawfully demanded in writing, any justice 
may summon the defaulter to appear before 
a court of summary jurisdiction " to show 
cause why the rate in arrear should not be 
paid " ; and if the defaulter fails to appear 
and show cause, **the court may make an 
order for payment of the same," and in 
default of payment, may issue a distress 
warrant. This shows that the justices are 
to adjudicate upon the case of a person who 
has been summoned before them for non- 
payment of a district rate made under section 
210. Turning, then, to section 6 of the 
Summary Jurisdiction Act, 1879, 1 find that 
where under any Act, whether past or future, 
a sum of money claimed to be due is recover- 
able on complaint to a court of summary 
jurisdiction, and not on information, such 
sum shall be deemed a civil debt, and if 
recovered summarily, is only to be recovered 
in the manner provided by the Act. Then 
section 35 provides that payment is to be 
enforced in the same way as a county court 
would enforce it, so that imprisonment 
would only follow if the defaulter has or 
has had means, but refuses to pay. Such a 
matter as that is not a criminal cause within 
Jervis'a Act. The effect of the Act of 1879 
is to make a district rate recoverable only as 
a civil debt. The judgment of the Queen's 
Bench Division was, therefore, not a judg- 
ment in a *' criminal cause or matter." The 
preliminary objection fails, and we must 
hear the appeal. 

RiGBY and Collins, L.JJ., concurred. 

The appeal was then heard on the merits. 

Sir Edward Clarke, Q.C. (Coiirthope- Munroe 
with him), cited the following cases : — Reg. v. 
Birmingham Waterworkn, 1 B, & S. 84 ; 25 
J. P. 308 ; East London Waterworks Corn- 
pant/ V. Leyton Sewer Authority, L, R. 6 Q, B. 
669 ; 35 J. P. 677 ; Peto v. West Ham Over- 
seers, 2E. d E. lU; 23 J. P, 422 ; Ref/. v. 
Overseers of Neath, L. R. 6 Q, B. 707 ; 35 J. P. 
420 ; Reg, v. Midland Railway Company, 
L. R, 10 Q. B, 389; 4 ^. db B, 958; 
39 J. P. 359. 

Cripps, Q.C. (Ryde with him), for the 
company. 

A. L. Smith, L.J.— In this appeal an 
attempt has been made to apply a series of 
decisions on a set of words in one Act of 
18 



63 J. P. 100. 

Parliament to a different set of words in 
another Act of Parliament. The water 
company claims to be entitled to be rated in 
respect of a reservoir at one-fourth of its 
nett annual value. They make this claim 
under section 211 (1) (6) of the Public 
Health Act, 1875, which enacted that in the 
making of general district rates certain 
classes of hereditaments, among them being 
"land covered with water," were to be 
assessed at one-fourth of their nett annual 
value. The rating authority rated the com- 
pany at the full value of their reservoir, but 
on the hearing of a case stated, the Queen's 
Bench Division held that they were entitled 
to be rated at one- fourth of its value. The 
appeal has been presented by Sir Edward 
Clarke and Mr. Courthope-Munroe with great 
skill and ingenuity, but the case seems to me 
to be clear enough, even without referring 
to any authorities, and, now I have looked 
at the decided cases, it apx>ears to me to 
be quite unarguable. We have to consider 
what is the primd facie meaning of " land 
covered with water." The particular question 
here is, is a reservoir land covered with 
water ? To that question I can only answer 
yes. I feel the force of Mr. Crippss argu- 
ment when he asks, if the words do not 
cover a reservoir, what do they cover ? It is 
contended that this reservoir is an artificial 
structure, and has been constructed at 
enormous expense, and that on this ground 
it cannot be "land covered with water." 
But the next exception mentioned in the 
section is a railway, and it certainly costs a 
great deal of money to make a railway. It 
seems to me that on the plain reading of the 
Act a reservoir is land covered with water, 
within section 211. We then come to the 
authorities. There are three cases which are 
decisions on words identical with the words 
used in the section now in question. In 
1861 it was decided by the Court of Queen's 
Bench, in Reg. v. Birmingham, Watencorks 
(ubi supra), that a reservoir was "land 
covered with water," within the meaning of 
those words occurring in the Public Health 
Act, 1848. In 1862 the same court held, in 
Reg. V. Neicport Dock Company (2 B. d: S. 708 ; 
26 J. P. 693), that a dock was land covered 
with water. The next thing that happened 
in order of time was that in 1867 the Sewage 
Utilisation Act was passed, and in that Act 
the Legislature, having before them those 
two judgments of the Court of Queen's 
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Bench, again used the same words, *4and 
covered with water." Then, in 1871, came 
Ekisi London Waterworks Company v. Ley ton 
Setcer Authority (ubi gupra')^ in which the 
Court of Queen's ]3ench, having to deal with 
a filter-bed, again put the same construction 
on the words "land covered with water." 
Lastly, in order of time, comes the Public 
Health Act, 1875, in which the Legislature 
again used the same words, and under which 
the present case has to be decided. The 
appellants, the rating authority, rely on three 
cases under the Lighting and Watching Act, 
1833--namely, Peto v. Overseers of West Ham; 
Reg. V. Overseers of Neath, and Reg. v. Mid- 
land Railway Company (ubi supra) — in 
which it is held that a dock, a canal, and 
a railway are property " other than land." 
In my opinion these cases on the Lighting 
and Watching Act are not applicable to the 
consideration of what is the meaning of 
** land covered with water " in the Public 
Health Act, 1875. The appellants also rely 
on the case of Thursby v. Churchwardens of 
Briercliffe-with-Extwisde, [1895] A. C. 32 ; 
59 J, P, 180. But it is clear that Lord 
Herschell in that case did not intend to 
overrule any previous decision ; and I think 
that that case does not affect the present 
case. The appeal will therefore be dismissed. 

BiGBY and Collins, L.JJ., concurred. 

Appeal dismissed. 

Solicitors for the appellants: Kent and 
Son. 

Solicitors for the respondents: Lanfear, 
Tanner, and Lanfear. 
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December 16, 1898. 

RE GEORGE GAMBLE. 

Poor law — Maintenance — Liability of 
relations— Enforcement of order—Civil 
debt procedure — Summary Jurisdiction 
Act, 1879 (42 & 43 Vict. c. 49), ss. 6, 35. 

An order under section 6 of the Poor Law Act, 
1601, for the maintenance of a pauper 
relation is only' enforceable by the civil 
debt procedure under sections 6 and 35 of 
the Summary Jurisdiction Act, 1879. 
Cause shown against a rule nisi for a writ 

of habeas corpus to bring up the body of one 

George Gamble. 
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The guardians of the union of Upton-on- 
Severn on the 22nd of October made com- 
plaint before one of the justices of the peace 
for the county of Worcester against George 
Gamble, of the parish of Castlemorton, for 
that he had disobeyed a certain order made 
upon him by justices on the 8th of July to 
pay to the guardians of the poor of the said 
union the sum of la, M. a week for the main- 
tenance of Richard Gamble, the father of 
George Gamble, so long as the father should 
continue chargeable to the common fund of 
the union. 

On the 22nd of October the sum of XL 8«. 
in respect of the said order was due, and the 
justices adjudged George Gamble to pay 
\l, %s. to the guardians, or their collector, on 
or before the 10th of November, and 6«. 6e?. 
for costs. It was also adjudged that if these 
sums were not paid by that date the said 
George Gamble should be imprisoned for 
14 days. 

The money wan not paid in the time. 

The justices then issued a warrant, dated 
the 18th November, for the arrest of Gamble, 
with imprisonment for 14 days from the 
execution of the warrant unless the sums 
were sooner paid. The warrant was ex- 
ecuted on the 5th of December. 

It did not appear that there had been any 
inquiry as to the means and capacity to pay 
of George Gamble. 

The commitment warrant was in the 
following form : — 
'* To the Constable of Castlemorton and all 
other peace officers for the county of 
Worcester and to the keepers of her 
Majesty^s prison at Worcester in the said 
county. 

"Whereas on the 22nd day of October 
now last past complaint was made before 
Francis William Holland, Esquire, one of 
her Majesty's justices of the peace in and 
for the said county of Worcester, by 
William Henry Wilcox, on behalf of the 
guardians of the poor of the Upton-on- 
Severn Union, in the said county, that 
George Gamble, of the parish of Castle- 
morton, in the said county of Worcester, 
has disobeyed a certain order made upon 
him by her Majesty's justices of the peace 
in and for the said county in petty sessions 
assembled at Upton*on-Sevem, in the 
said county, on the 8th day of July last 
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Be George Gamble. 
the said Upton-on-Sevem Union, or to their 
collector on their behalf, weekly and every 
week from the making of the said order, 
the sum of Is. 6d. for and towards the 
relief and maintenance of Richard Gamble, 
the father of the said George Gamble, for 
and during so long a time as the said 
Richard Gamble shall be chargeable to the 
common fand of the said union, and that 
there was then due and owing from the 
said George Gamble to the said guardians, 
under and by virtue of the said order 
in respect of the said weekly contribution, 
the sum of 11. Ss.; and the said Francis 
William Holland thereupon issued hib 
summons to the said George Gamble to be 
and appear at the said petty sessional court- 
house, Upton-on-Severn aforesaid, on the 
22nd day of October now last past, before 
such of her Majesty's justices of the peace 
for the said county as might be there to 
answer to the said complaint ; and whereas 
on the said 22nd day of October last the 
parties duly appeared before me, the under- 
signed, and others of her Majesty's justices 
of the peace for the said county, and there- 
upon having considered the matter of the 
said complaint, the said justices adjudged 
the said George Gamble to pay to the said 
guardians, or to their collector, the sum of 
U. 8<., on or before the 10th day of 
November then next, and also to pay to the 
said William Henry Wilcox the sum of 
6«. 6<i. for his costs in that behalf. And 
it was further also adjudged that if the 
said several sums should not be paid on or 
before the said lOtb day of November then 
next the said George Gamble should be 
imprisoned in her Majesty's prison at 
Worcester for the space of 14 days unless 
the said several sums and the costs and 
charges of committing and conveying the 
said George Gamble to the said prison, 
amounting to the further sum of 6«. bd.j 
should be sooner paid. 

"And whereas the time adjudged and 
appointed for payment of the said several 
sums of money hath elapsed, but the said 
George Gamble hath not paid the same or 
any part thereof, but therein hath made 
default. These are therefore to command 
you the said constable and other peace 
officers to take the said George Gamble 
and him safely to convey to her Majesty's 
prison at Worcester aforesaid, and thereto 



63 J. P. 101. 

deliver him to the keeper thereof together 
with this precept. 

"And I do hereby command you the 
keeper of the said prison to receive the 
said George Gamble into your custody in 
the said prison, there to imprison him for 
the space of 14 days from the execution 
hereof unless the said several sums and the 
costs and charges of the commitment and 
conveying him to the said prison, amounting 
to the further sum of 6^. 5^., shall be sooner 
paid, and for your so doing this shall be 
your sufficient warrant — 181)8 : Arrears, 
1/. Ss. ; costs, 6». 6r/. ; commitment, 28.; 
conveyance, 4». ixl. ; Total, 21. Os. lid. 

" Given under my hand and seal this 18th 
day of November. 

• " (Signed) F. W. Holland, 
" Justice of the peace for the county of 

Worcester." 
By the Summary Jurisdiction Act, 1879 
(42 & 43 Vict. c. 49), s. 6— 

"Where under any Act, whether past or 
future, a sum of money claimed to be due 
is recoverable on complaint to a court of 
summary jurisdiction, and not on information, 
such sum shall be deemed to be a civil debt, 
and if recovered before a court of summary 
jurisdiction shall be recovered in the manner 
in which a sum declared by this Act to be a 
civil debt recoverable summarily is recover- 
able under this Act, and not otherwise." 
And by section 35— 

" Any sum declared by this Act, or by any 
future Act, to be a civil debt which is 
recoverable summarily, or in respect of the 
recovery of which jurisdiction is given by 
such Act to a court of summary jurisdiction 
shall be deemed to be a sum for payment of 
which a court of summary jurisdiction has 
authority by law to make an order, on com- 
plaint, in pursuance of the Summary Juris- 
diction Acts, provided as follows : — 

" (1) A warrant shall not be issued for 
apprehending any person for failing to 
appear to answer any such complaint ; and 

" (2) An order made by a court of summary 
jurisdiction for the payment of any such 
civil debt as aforesaid, or of any instalment 
thereof, or for the payment of any costs in 
the matter of any such complaint, whether 
ordered to be paid by the complainant or 
defendant, shall not in default of distress, or 
otherwise, be enforced by imprisonment, 
unless it be proved to the satisfaction of 
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sach court, or of any other court of summary 
jurisdiction for the same county, borough or 
place, that the person making default in 
payment of such civil debt, instalment or 
costs, either has or has had since the date of 
the order the means to pay the sum in 
respect of which he has made default, and 
has refused or neglected, or refuses or 
neglects, to pay the same, and in any such 
case the court shall have the same power of 
imprisonment as a county court would for 
the time being have under the Debtors 
Act, 1869, for default of payment if such 
debt had been recovered in that court, but 
shall not have any greater power. 

" Proof of the means of the person making 
default may be given in such manner as the 
court to whom application is made for the 
commitment to prison think just ; and, for 
the purposes of such proof, the person 
making default, and any witnesses, may be 
summoned and examined on oath according 
to the rules for the time being in force 
under this Act in relation to the summoning 
and examination of witnesses, or, if no such 
rules are in force, to the rules for the like 
purpose made in pursuance of the Employers 
and Workmen Act, 1875." 

J, W, Leslie showed cause on behalf of the 
guardians against the rule.— The point here 
is whether the sum of money due from the 
applicant is a civil debt within -the meaning 
of the Summary Jurisdiction Act, 1879, s. 6. 
The liability of a son to contribute to the 
maintenance of his father, where the father 
is unable to maintain himself, and the juris- 
diction of justices to enforce such liability, 
is founded upon 43 Eliz. c. 2. The fine under 
that Act was 20«. a month until the order 
was complied with. That legislation was 
continued through subsequent Acts, in- 
cluding 4 & 5 Will. 4, c. 76. But by the 
Poor Law Amendment Act, 1868 (31 & 32 
Vict. c. 122), s. 36, so much of the Act of 
Eliz., and of the Act of Geo. 3, and the Poor 
Law Amendment Act, 1834, as prescribed 
the penalty for disobedience was repealed, 
and it provided that orders of this character 
should be enforced in the manner prescribed 
by the Summary Jurisdiction Act, 1848 
(11 & 12 Vict. c. 43), for enforcing the orders 
of justices. By that Act there were two 
ways of proceeding : (1) by way of informa- 
tion for criminal offences or charges that 
would end in conviction ; (2) by way of 
21 
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complaint where the result of the proceedings 
would be an order to pay money, and if that 
order was disobeyed the justices would have 
made an order committing to prison after 
warrant of distress had been issued and no 
goods found. The matter now rests on the 
interpretation of sections 6 and 35 of the 
Summary Jurisdiction Act, 1879 (42 & 43 Vict. 
c. 49). There are two decisions which it is 
admitted are against the view that this is not 
a civil debt : Reg. v. Paget, 8 Q. B, D. 151 ; 
46 J. P. 151, which decided that the penalty 
imposed by section 103 of the Railway 
Clauses Consolidation Act (8 Vict. c. 20) for 
travelling in a railway carriage without 
having paid the fare, and with intent to 
avoid payment of it, is not " a sum of money 
claimed to be due and recoverable on com- 
plaint to a court of summary jurisdict.ion 
within the meaning of section 6 of the Sum- 
mary Jurisdiction Act, 1879 (42 & 43 Vict. c. 49). 
and is not subject to the procedure for the 
recovery of civil debts in a court of summary 
jurisdiction, prescribed by section 35 of the 
same Act. The reason given in the judgment 
that it was not a civil debt is because it was 
in the nature of a penalty and the subject of 
conviction, and, if of conviction, then of 
imprisonment upon default. The other case 
is Reg, v. Kerswill, [1895] 1 Q. 5. 1 ; 59 J, P, 
342. There the defendant had been con- 
victed upon information for nonpayment of 
a cab fare. The justices on an information 
in writing made an order that the defendant 
should pay the fare and costs, and that in case 
of nonpayment he should be imprisoned in 
default of sufficient distress, and it was held 
that the order was bad, because the fare was 
a sum of money deemed to be due and 
recoverable on complaint to a court of sum- 
mary jurisdiction within the meaning of 
section 6 of the Summary Jurisdiction Act, 
1879, and was therefore recoverable only in 
a manner in which " civil debts " are recover- 
able in a court of summary jurisdiction under 
section 35 of that Act. The judgment of 
Mathew^ J., in which he says, " The words, 
*and not on information/ need not be 
acted upon, because, as has been pointed 
out, the Bailway Clauses Consolidation 
Act, 1845, did not require an information. 
I think, although it is not necessary to 
decide the point, that those words are 
intended to exclude cases where an informa- 
tion is either required by statute or is 
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the only mode of commencing the pro- 
ceedings. They seem to me to apply in 
cases where an information is indispens- 
able." I submit those words are obiter dicta, 
if not they are decidedly against my con- 
tention. 

Sir E. Webster, Attorney-General (Sutton 
with him), for the Crown, was not called on. 

Wills, J. — I entertain no doubt that this 
rule must be made absolute. The court is 
certainly much indebted to Mr. Leslie for 
having brought the point before them so 
clearly and with such candour. In fact my 
judgment can be but very little more than 
to repeat what he has so very fairly stated. 
I simply do this to lay it down as a 
satisfactory guide for the future. It appears 
that, down to 1868, where a person neglected 
to perform the duty imposed upon him 
by law of supporting his parents, he 
was liable to a penalty, and a penalty 
in its very nature implies that some- 
thing criminal has been done, and the 
failure to do that which involves the lia- 
bility to the penalty is treated by the statute 
as a crime. Accordingly, people were sent 
to prison, and rightly sent to prison, when 
the circumstances had arisen which gave rise 
to the jurisdiction. Then, in 1868, it seems 
that the penalties were all repealed, and the 
matter was then left in this way, that when 
a complaint of this kind was to be dealt 
with, or a proceeding of this kind I will say, 
because I do not wish to establish it as a 
complaint or an information, I will use a 
neutral term— a proceeding of this kind was 
directed to be treated as if it took its rise 
under Jervis's Act. Now Jervis's Act applies 
both to informations properly so called, 
which means the procedure to bring before 
a court a person who has committed a crime, 
and complaint, which means the procedure 
appropriate to bringing before the court a 
person who has failed to perform some civil 
obligation. As far as the mere language 
used in the Act of 1868 was concerned, it 
left it a matter of uncertainty under which 
category the matter should be treated, 
whether as subject to the information or 
subject to the complaint. Even so it seems 
to me that the moment that the penalties 
were gone there was nothing further to 
stamp the failure to make the payment 
with the character of a crime. It was the 
artificial attachment of a penalty to it that 
gave it the character of a crime. If 
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the legislation had stood there I should 
have been of the same opinion that I 
am in regard to the facts of this case. 
Then the later Summary Jurisdiction Act 
seems to me to put that beyond doubt, 
because it says that the matters which 
depend upon complaint and not upon infor- 
mation should be treated merely as civil 
matters, and that there should be no liability 
to imprisonment unless it was shown that 
the person has the means and contumaciously 
refuses to pay what he ought to pay. What 
construction should be put upon those words 
came incidentally before the court in the 
case to which Mr. Leslie has referred, and 
although it was not necessary for the 
decision of the case my learned brothers 
Mathew and Charles expressed the opinion, 
which I am putting in other words, that where 
the Act speaks of procedure beginning with 
complaint and not by information it means 
procedure which naturally and properly 
begins with complaint and not with infor- 
mation, but the mere fact that information 
and not complaint was used cannot make 
any difference when you come to consider 
what was the substance of the thing. As has 
been pointed out not long ago in other cases 
which have been cited, either information or 
complaint is a mere process for bringing the 
party before the court which has jurisdic- 
tion. It h^s always been held with regard 
to a summons of the one sort or another 
before a magistrate that when you have 
once got the party there you may change the 
character of the complaint made against him 
as much as you like, always subject to this, 
that if by the change the man is put to any 
inconvenience, or is not ready for his defence, 
or anything of that kind, that then there 
must be an adjournment in order to give 
him the opportunity which he should have 
to make the defence he would have done if 
the complaint was in proper order in the 
first instance. I have no doubt that if a 
man is summoned for night poaching that 
there is nothing to prevent the magistrates 
from turning that into a charge of malicious 
trespass, with this qualification, which I 
hope will never be forgotten, and which 
I wish to emphasize rather than qualify 
in any way, that such things must not be 
done so as to take a man by surprise or put 
him to a disadvantage, and if an adjournment 
becomes necessary it should be granted. 
Wben you once have a man before the j 
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magistrates joa may prefer any charge 
which arises with any set of circumstances 
which will support the charge. Therefore, 
there is no mystery, there is no magic, in the 
fact that the proceedings in the particular 
case are begun de facto either by information 
or complaint. You must look at the sub- 
stance. Now the substance of the matter 
seems to be that which you would expect 
looking to the current of modern legislation 
on such subjects, namely, that no man is to 
be sent to prison merely for poverty and 
inability to pay a sum of money which he is 
liable to pay, except, I am sorry to say, in 
regard to some Crown matters, where it is 
still not only ezerciseable but exercised ; 
but with regard to all other matters the 
theory of legislation is that no person must 
be sent to prison for poverty, and that if he 
fails to perform the civil obligation of pay- 
ing a sum of money which he has been 
ordered to pay he shall not go to prison 
unless it is shown that he had means to pay 
and did not pay. In the present case it is 
obvious from the conviction that that inquiry 
was not entered upon. Therefore, the whole 
result of the matter was that this man was 
sent to prison under circumstances which 
involved necessarily no more serious imputa- 
tion than that he was extremely poor. 
Under the circumstances it seems to me that 
the conviction cannot be supported and that 
this rule must be made absolute. 

BRrcE, J. — I am of the same opinion. I 
think that there was no jurisdiction to send 
the man to prison unless the justices were 
satisfied he had means to pay and refused to 
pay. That inquiry was not made, and the 
rule, therefore, should be made absolute. 

Mule absolute. 

Solicitors for the rule: Foyer and 
Hordem, for George Powell, Upton-on- 
Sevem. 

Solicitor for the Crown : The Solicitor to 
the Treasury. 
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January 21. 

REG. r. WILLIAMS. 

Criminal law — Falsification of Accounts Act, 
1875 (38 & 39 Vict. c. 24>-False entry- 
Balance in hand. 
The defendant^ a rate collector, kept for the 
overseers a set of hooks which showed the 
state of accounts as betioeen the overseers 
and Oie parish authorities. In one of these 
books, called the overseers* receipt and 
payment hook, he made the entry ** 25<^ cf 
March, 1898, balance in hand, 131^. 10«. W." 
That mm was the correct balance for 
which the overseers were responsible to the 
parish, and ought to have been in the 
possession of the defendant, but was not. 
He was indicted for the falsification of the 
overseers* receipt and payment book by 
making the above entry. 
Held, that the above entry in that book was not 
a ^^ false entry *^ within the meaning of the 
Falsification of Accounts Act, 
Case stated under 11 & 12 Vict. c. 78, by 
the chairman of quarter sessions for the 
county of Cornwall. 

1. The prisoner, Henry Williams, was con- 
victed at quarter sessions holden at Bodmin 
on the 18th of October, 1898, upon the 
following indictment : — 

Cornwall to wit : The jurors for our 
Lady the Queen upon their oath present 
that Henry Williams, on the 14th of April, 
A.D. 1898, being then clerk and servant to the 
inhabitants of the parish of Perranuthnoe, 
in the county of Cornwall, unlawfully, wil- 
fully, and with intent to defraud did falsify 
a certain book called the overseers* receipt 
and payment book, which said book then 
belonged to the said inhabitants of the said 
parish, his employers to wit, by entering in 
the said book, under the date *'25th of 
March, 1898, balance in hand, 131Z. 10«. W/' 
against the form of the statute in such case 
made and provided, and against the peace 
of our Lady the Queen, her Crown and 
Dignity. 

Second Count : And the jurors aforesaid, 
upon their oath aforesaid, do further present 
that the said Henry Williams, on the 14th 
of April, A.D. 1898, then being an oflBcer of the 
parish council of Perranuthnoe, in the county 
of Cornwall, unlawfully, wilfuUy, and^ith ^ 
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intent to defraad did falsify a certain book 
called the overseers' receipt and payment 
book, which said book then belonged to the 
said parish council of Perranuthnoe, his 
employers to wit, by entering in the said 
book, under the date " 25th of March, 1898, 
balance in hand, 131/. 108. bd.,'' against the 
form, &c. 

Third count: And the jurors aforesaid, 
upon their oath aforesaid, do further present 
that the said Henry Williams, on the 14th 
of April, A.D. 1898, then being clerk and 
servant to the inhabitants of the parish of 
Perranuthnoe, in the county of Cornwall, 
unlawfully, wilfully, and with intent to 
defraud did falsify a certain book called the 
overseers' receipt and payment book, which 
said book had been received by him for and 
on behalf of the said inhabitants of the said 
parish, his employers to wit, by entering in 
the said book, under the date *' 25th of March 
1898, balance in hand, 131/. 10^. 5c/.," against 
the form, &c. 

Fourth count : And the jurors aforesaid, 
upon their oath aforesaid, do further present 
that the said Henry Williams, on the 14th of 
April, A.D. 1898, then being an officer of the 
parish council of Perranuthnoe, in the county 
of Cornwall, unlawfully, wilfully, and with 
intent to defraud did falsify a certain book 
called the overseers' receipt and payment 
book, which said book had been received by 
him for and on behalf of the said parish 
council of Perranuthnoe, his employers to 
wit, by entering in the said book, under the 
date "25th of March, 1898, balance in hand, 
131/. 10«. 5(f.," against the form, &c. 

Fifth count : And the jurors aforesaid, 
upon their oath aforesaid, do further present 
that the said Henry Williams, on the 14th of 
April, A.D. 1898, being then clerk and servant 
to the inhabitants of Perranuthnoe, in the 
county of Cornwall, unlawfully, wilfully, and 
with intent to defraud did make and concur 
in making a certain false entry in a book 
called the overseers' receipt and payment 
book, which said book had been received by 
him for and on behalf of the said inhabitants 
of the said parish, his employers to wit, the 
false entry in the said book, under the date 
"25th of March, 1898, balance in hand, 
131/. 10«. 5</.," against the form, &c. 

Sixth count : And the jurors aforesaid 
upon their oath aforesaid, do further present 
that the said Henry Williams, on the I4th of 
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April, 1898, then being an officer of the 
parish council of Perranuthnoe, in the county 
of Cornwall, unlawfully, wilfully, and with 
intent to defraud did make and concur in 
making a certain false entry in a book called 
the overseers' receipt and payment book} 
which said book had been received by 
him for and on behalf of the said parish 
council of Perranuthnoe, his employers to 
wit, the false entry in the said book, under 
the date " 25th of March, 1898, balance in hand, 
131/. 10«. 5rf.," against the form, &c. 

Seventh count : And the jurors aforesaid, 
upon their oath aforesaid, do further present 
that the said Henry Williams, on the 14th of 
April, A.D. 1898, then being clerk and 
servant to the inhabitants of Perranuthnoe, 
in the county of Cornwall, unlawfully, 
wilfully, and with intent to defraud did 
falsify a certain book called the collecting 
and deposit book, which said book had been 
received by him for and on behalf of the 
said inhabitants of the said parish, his 
employers to wit, by entering in the said 
book, under the date of " 25th March, 1898, 
balance in hand, 131/. 10^. 5</.," against the 
form, &c. 

Eighth count: And the jurors aforesaid, 
upon their oath aforesaid, do further present 
that the said Henry Williams, on the 14th of 
April, A.D. 1898, then being clerk and servant 
to the inhabitants of Perranuthnoe, in the 
county of Cornwall, unlawfully, wilfully and 
with intent to defraud did make and concur 
in making a certain false entry in a book 
called the collecting and deposit book, which 
said book had been received by him for and 
on behalf of the said inhabitants of the 
said parish, his employers to wit, the false 
entry, under the date of "25th of March, 
1898, balance in hand, 131/. IO9. 5c/.," against 
the form, &c. 

2. It was proved in evidence that on the 
10th of April, 1890, the prisoner was ap- 
pointed as collector of the poor rates for 
the parish of Perranuthnoe, 'and that the 
appointment was still in force at the date 
of the alleged false entry. The following 
is an extract from the minute book of the 
Penzance board of guardians of his appoint- 
ment : " With reference to the election of 
a collector of poor rates for the parish of 
Perranuthnoe, the minute upon the vestry 
meeting of that parish, held on the 5th inst., 
recommending Mr. Henry Williams of that 
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parish for election, was read. Resolved, 
that Mr. Henry Williams be elected accord- 
ingly, at a salary of 12Z. per annum." 

3. It was further proved that the entries 
in the overseers' receipt and payment book, 
which contained the overseers' accounts, as 
between them and the inhabitants of the 
parish, were in the handwriting of the 
prisoner ; that the overseers never received 
any money from the prisoner, but that he 
collected the rates, and made various pay- 
ments on account of the overseers, and 
acted as their banker. Two of the overseers 
signed the receipt and payment book half 
yearly, which showed balances each half 
year, but they never received the balances in 
money, though they knew they were respon- 
sible for them. 

4. On or about the 14th of April, 1898, the 
prisoner took the receipt and payment book 
to one of the overseers, William Yellanoweth, 
with the account made up to the 25th of 
March, 1898, showing in his handwriting " a 
balance in hand 131/. 10«. hd." and on 
that occasion he told Yellanoweth that 
"the money was all right," upon which 
Yellanoweth signed the book, "under the 
impression that the money was in hand." 
The above balance of 131/. 10«. hd. included 
a balance of 94/. lU. id. brought forward 
from the previous half-year, which last- 
mentioned balance included a balance of 
73/. lbs. lie/, brought forward from the half- 
year ended the 25th of March, 1897. The 
prisoner did not at any time pay over to the 
overseers at the end of the respective half- 
year any money corresponding to the above- 
mentioned balances of 94/. 11 8. Ad. and 
73/. 158. llf/., or either of them. 

5. On or about the 22nd of June the 
prisoner produced the receipt and payment 
book to the Local Government Board auditor, 
who audited the accounts, and found the 
above balance to be due from the overseers, 
and on the 2nd of July a summons was 
served at his instance upon the three over- 
seers, James Henry Sandery, William 
Yellanoweth, and Charles Kitto, to pay 
over the balance of such accounts. On the 
4th of July James Henry Sandery, William 
Yellanoweth, and Charles Kitto went to the 
prisoner's house, Sandery asking him, 
"Where is the money," the prisoner said, 
"I do not know, I have used it all." On 
the 5th of July the same three overseers 
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saw the prisoner again, and he then further 
admitted that he had made payments out of 
the parish money, and had hoped to replace 
it, but that for some time he had got behind 
with the parish money. No evidence was 
offered by the prosecution in support of 
counts 7 and 8 of the indictment. 

6. No witnesses were called for the defence, 
but the counsel for the prisoner contended 
that the balance as shown by the overseers' 
receipt and payment book was merely a 
balance of account which showed a true 
statement of the indebtedness of the over- 
seers to the inhabitants of the parish of 
Perranuthnoe, and that there was no evidence 
of a false entry sufficient to satisfy the pro- 
visions of 38 & 39 Yict. c. 24. 

7. I was of opinion upon the facts proved 
that there was evidence to go to the jury. 
I therefore explained to them the statute 
under which the prisoner was indicted, and 
left them the following questions : — 

(1.) When the prisoner certified " balance 
in hand, 131/. XOs. 5e/.," had he the money in 
his possession ? 

(2.) When the prisoner certified " balance 
in hand," did he do so with a view to induce 
the overseers to believe that he had the 
money in his own hands ? 

8. To the first question the jury replied in 
the negative, to the second question the jury 
replied in the affirmative, but added "but 
not wich intent to defraud." 

Owing to the rider to the second answer it 
was difficult to arrive at the true meaning of 
the verdict. I therefore, with the assent of 
the counsel for the prosecution and of the 
counsel for the defence, again explained to 
the jury that, in order to convict under 
38 & 39 Yict. c. 24, they must find that the 
prisoner made, or concurred in making, a false 
entry, and that he did so wilfully with 
intent to defraud, and left them to find a 
verdict of guilty or not guilty. The jury 
then found a verdict of guilty. I postponed 
judgment and discharged the prisoner on 
recognisance of bail to appear and receive 
judgment. 

9. The questions for the opinion of the 
court are : — 

(1.) Whether, upon the facts, the entry 
" balance in hand, 131/. 10*. 5<?.," was in law a 
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(2.) Whether the prisoner was properly 
convicted of the offence charged in the 
indictment ? 
(Signed) Francis Buller Howell, 

Chairman. 

T, Willes Chitty, for the defendant, sub- 
mitted that the conviction ought to be 
quashed. 

Horace A von/^ for the prosecution. — It is 
not stated in the case that the defendant 
was assistant overseer, it is only stated that 
ho was collector of the poor rates, it is only 
as assistant overseer that he would be an 
"officer of the parish council," as he is 
described to be in some of the counts of the 
indictment. The same person is in fact 
assistant overseer and collector of the poor 
rates. If he was assistant overseer he stands 
in the place of the overseers. If anything 
turns on the point whether he was assistant 
overseer I ask that the case be sent back 
to be restated. If he is merely the collector, 
then by the entry, " the 25th of March, 1898, 
balance in hand, 131/. 10s. bd." he represented 
that he had that sum in hand, if he had not 
got it then the entry was in fact a " false 
entry." If the entry leads those who employ 
a man to a false conclusion it is a false 
entry. His intention was to conceal the 
fact that he had appropriated the money by 
entering it as being in hand. This is a case 
of a clerk appropriating money and attempt- 
ing in this way to conceal the fact. The 
defendant was not indicted for embezzle- 
ment, because of the conflicting cases as to 
the embezzlement of a *' general deficiency," 
where the embezzlement of a particular sum 
cannot be proved. The manner in which the 
verdict was taken in this case is good, and 
there is no reason on that ground to quash 
the conviction. There are authorities on 
that point. [He was not heard further on 
this point.] 

Lord Russell of Killowen, L.C.J.— In 
this case the prisoner was indicted under 
the Act 38 & 39 Vict. c. 24, which pro- 
vides as follows: *'If any clerk, officer, or 
servant . . . shall wilfully and with intent to 
defraud . . . falsify any book . . . which 
belongs to or is in the possession of his 
employer, or has been received by him for 
and on behalf of his employer, or shall 
wilfully and with intent to defraud make 
or concur in making any false entry in . . . 
any such book . . . shall be guilty of mis- 
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demeanour." The facts proved in this case 
were that on the 10th of April, 1890, the 
defendant was appointed collector of poor 
rates for the parish of Perranuthnoe. He 
continued to collect the rates up to the 
middle of 1898, overseers being duly ap- 
pointed. It appears that there were two sets 
of accounts kept, the one net, that referred 
to in the seventh and eighth counts of 
the indictment, appears to be an account 
between the prisoner on the one hand and 
the overseers on the other ; there is no charge 
based now on that set of accounts. The 
second set of accounts kept was one which 
the rate collector, the defendant, kept for 
the overseers, that is, they were the overseers' 
accounts as between them and the parish. 
It is in respect of those accounts that 
the present charge is made. This is an 
account in which the overseers debit them- 
selves with the various amounts received, 
while on the credit side, as between the 
overseers and the parish authorities, would 
appear the payments made by, or on behalf 
of, the overseers, as for instance payments 
made to the rural district council, salaries of 
officers, &c. That represented the state of 
the overseers' account. It is in respect of 
that account that the falsification is now 
charged. The falsification alleged is that 
on the 25th of March, 1898, the balance in 
hand was 131/. 10^. 5^. If that was a false 
entry made with intention to defraud, it is 
a "false entry" within 38 & 39 Vict. c. 24. 
Was the entry, in fact, false ? It seems to 
me that it was absolutely true, the sum of 
131/. 10«. 6d. was due from the overseers. 
It seems to me that if the balance had been 
stated in any other way it would have been 
erroneous. But it has been said that that 
entry means that he had that sum in his 
hand or pocket ; it means no such thing. If 
we were dealing with the other account, 
referred to in counts seven and eight, it 
would be a matter for different consideration. 
It seems to me that the entry means that the 
sum of 131/. 10«. 5(/. was due from the over- 
seers to the parish authorities. It is quite 
true that the defendant told a lie, and said the 
money was all right, whereas he had spent it. 
It may be that he had embezzled the money, 
but we are not called upon to express an 
opinion on that point. Was there any evi- 
dence here that he had falsified the account in 
question? In my opinion there was none 
whatever, and the conviction must be quashed 
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Bruce, J. — I am of the same opinion. 
Kennedy, J. — I am of the same opinion 
and have nothing to add. 
Bidley, J. — I am of the same opinion. 
Darling, J.— I agree. 

Conviction quashed. 

Solicitor for the prosecution : Solicitor to 
the Treasnry. 

Solicitors for the defence : Goode, Kingdon 
and Cotton, for Boase, Penzance. 
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QUEEN'S BENCH DIVISION. 

January 17. 

PEATFIELD t?. CHILDS. 

Bastardy— Wife living apart from her hus- 
band — Illegitimate child born before 
marriage — Single woman — Bastardy 
Laws Amendment Act, 1872 (35 & 36 
Vict. c. 65), s. 3. 

A married woman cannot, after marriage to 
another man, obtain an order of affiliation 
against the putative father of her illegiti- 
mate child horn before the marriage 
although she is liviiig separate and apart 
from her husband^ he having turned her 
out of doors and refused to maintain her or 
the child on first leartiing of the child^s 
existewe. 
Case stated by respondent justices in and 

for the county of Huntingdon. 

At a petty sessions holden at Huntingdon, 
in and for the division of Leightonstone, in 
the county of Huntingdon, on the 27th of 
August, 1898, an information and application 
preferred by one Margaret Childs, the wife 
of one Arthur Childs, living separate and 
apart from her husband (hereinafter called 
the respondent), against Albert Edward 
Peatfield (hereinafter called the appellant), 
under section 3 of the Act of 35 & 36 Vict. 
c. 65, charging the said appellant with being 
the putative father of a female bastard 
child born of the body of the respondent, 
on the 23rd of July, 1897, the respondent 
having given proof that the said appellant 
had within 12 calendar months next alter the 
birth of such child paid money for its 
maintenance, was heard and determined by 
us, the said i)arties respectively being then 
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present, and upon such hearing the appellant 
was adjudged to be the putative father of 
such bastard child, and ordered to pay the 
sum of Ss. per week for its maintenance until 
such child should attain the age of 16 years, 
or should die, subject to the following case : — 

1. Upon the hearing of the information 
and application it was proved to our satis- 
faction that the appellant was the putative 
father of such bastard child, born of the body 
of the respondent, and that he had paid 
money for its maintenance within 12 calendar 
months of its birth. 

2. It was admitted that on the 13th of 
January, 1898, the respondent intermarried, 
and became the wife of one Arthur Childs, 
with whom she resided at Huntingdon until 
the 13th of August, 1898. 

3. It was proved that on the 11th of 
August, 1898, such bastard child, which 
from and after its birth was maintained 
at Leeds, in the county of York, by and at 
the expense of the appellant, was by his 
direction returned to the custody of the 
respondent, and was now living and main- 
tained by her. 

4. It was alleged by the respondent that on 
the 13 th of August, 1898, the husband of the 
respondent became acquainted for the first 
time of the fact of the birth of such bastard 
child, and that he immediately ordered the 
respondent to leave his house, and refused 
to allow her to cohabit again with him, and 
likewise refused to provide her with money 
for the maintenance of herself or the said 
bastard child, from which said 13th of August, 
1898, she, the said respondent, had been 
compelled to live apart from her said 
husband, and to provide for herself and her 
said child, and the respondent on the 15th 
of August, 1898, issued a summons to the 
appellant to show cause why he should not 
be adjudged the putative father of the said 
bastard child. 

5. It was contended on behalf of the 
appellant that at the time the said summons 
was issued the respondent was not then a 
single woman within the meaning of section 
31 of 35 & 36 Vict. c. 65, and that an order to 
affiliate the said child could not, under the 
circumstances, be made on her application, 
and the case of Stacey v. Lintell, 4 Q. B. D. 
291 was quoted as an authority in support 
of such contention. <J I P 
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6. The question of law arising on the 
above statement for the opinion of this 
court, therefore, is :— 

Whether an order to affiliate the child 
named in the information could, under the 
circumstances, be made on the application of 
the respondent. 

If the court should be of opinion that the 
said order was legally and properly made, 
and the appellant is liable as aforesaid, then 
the said order is to stand ; but if the court 
should be of opinion otherwise, then the 
said order is to be quashed. 

Given under our hands this 20th of 
September, 1898, at Huntingdon, in the 
county aforesaid. 

Sandwich. 
William Gadsby. 
Alfred C. Sweeting. 

Frankau for the appellant.— The woman 
is not a " single woman " within the meaning 
of the Act. A married woman may enforce 
an order after her marriage, but only in 
cases where she has obtained it before her 
marriage. If she marries before the appli- 
cation, her husband is bound to support the 
child. The husband here has not relieved 
himself from that liability. Stacey v. Lintell 
(1878), 4 Q, B, Z). 291 ; 43 J, P. 560, is 
directly in point. 

There was no appearance on behalf of the 
respondent. 

Lawrance, J.— I am clearly of the 
opinion that the magistrates were wrong. 
The woman had married a husband, who. was 
liable for the maintenance of her illegitimate 
child, and his turning his wife out of doors 
does not relieve him of the liability of 
maintaining her and her child. If this order 
was to stand there would be two people 
liable to maintain this child. 

Ch ANN ELL, J.— I concur. 

Appeal allowed. 

Solicitors for the appellant : Geare, Son 
and Pease, for Fairbum, Sheffield. 
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COUNTY OF LONDON SESSIONS. CLERKENWELL. 



January 6. 

GUARDIANS OF ST. OLAVE'S UNION t?. 
GUARDIANS OF POPLAR UNION. 

Poor law— Settlement — Pauper lunatic — 
Notice of chargeability accompanying 
order of adjudication — By whom to be 
signed — Clerk to the guardians — Lunacy 
Act, 1890 (53 & 54 Vict. c. 5), s. 302. 

Appeal by the guardians of St. Olave's 
Union against an order obtained by the 
guardians of Poplar Union adjudicating the 
settlement of Elizabeth Gobert, a pauper 
lunatic, to be in the parish of Bermondsey, 
in the St. Olave's Union. 

At the October quarter sessions counsel 
for the respondents asked that the appeal 
should be dismissed, because the appellants 
had not sent git)unds of appeal as required 
by the statute. The court, however, were 
apparently satisfied that the appellants had 
not had sufficient time to do this, and the 
appeal was, therefore, respited until the 
January sessions. 

Macmon'an^ Q.C. (Travers HumpIireyB with 
him), for the appellants. 

Strachan, Q.C. (ff. C. Glen with him), for 
the respondents. 

Strachan, Q.C, for the respondents, stated 
that the parties had agreed that with the 
consent of the court the case should stand 
over until next sessions, after a preliminary 
objection he intended to take to the first and 
second grounds of appeal had been dealt 
with. 

The grounds objected to were as 
follows : — 

(1.) That the notice purporting to be the 
notice of chargeability accompanying the 
order of adjudication is invalid, defective and 
bad on the face thereof, and that no valid 
notice of chargeability has ever been given 
as required by law. 

(2.) That no valid notice of chargeability 
having been given, the order of adjudication 
is bad and invalid. 

It appeared that the assistant clerk, who 
had been appointed by the guardians with 
the sanction of the Local Government Board, 
had, in the absence of the clerk to the 
guardians on his annual leave, signed the 
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GrUAliDIANS OF St. OlAVE'S UNION V. 

Guardians of Poplar Union. 
notice of chargeability accompanying the 
order now appealed against. This was the 
reason these groands had been inserted. He 
submitted, however, that it was perfectly 
regular for the assistant clerk to sign for the 
clerk in sach a case. Farther, if as the 
appellants contended the notice of chargea- 
bility was invalid, then there was no notice 
to appeal against, and they should have waited 
antil the order was pat into execution. It 
was laid down in Reg, v. Shrewsbury, 22 
L. J, M. a 98, 17 J. F. 503, that if the notice 
of chargeabilifcy was bad the service of the 
order must be disregarded. Therefore, if as 
the appellants alleged there was no notice, 
there was no grievance against which they 
had to appeal. 

Mctcmorran, Q.C., for the appellants. — The 
clerk to the guardians had to perform certain 
duties which no other person could do unless 
properly appointed to act for the clerk. The 
Lunacy Act, 1890, s. 302, said that the notice 
must be signed by the clerk to the guardians. 
The assistant clerk is not the clerk, and here 
he had not been appointed to act for the 
clerk, nor had notice been given, as required, 
to the Local Government Board that he 
would act as clerk. Therefore the notice of 
chargeability was not properly signed. In 
Reg. V. Recorder of Shrewsbury no notice of 
chargeability was served. Here there is 
a notice which, though invalid, is something 
to which objection may be taken by way of 
appeal. In the case of Reg, v. Manchester, 
26 L, J. M, C,\, which was a case under the 
old law, when three guardians had to sign the 
notice of chargeability, this point was taken. 
A wrong description had been given of one 
of the three guardians, and the court heard an 
appeal in the grounds of which the validity 
of the notice of chargeability was questioned 
for that reason. 

Sir, H. Poland, Q.C., J.P., said that there 
was no doubt that if a person was properly 
appointed he could act for the clerk while 
the latter was away on leave. 

Strachan, Q.C., submitted that the assistant 
clerk could sign if he was the clerk on duty. 
In this case, the first assistant clerk, who was 
appointed in December, 1897, was acting for 
the clerk, who was absent on his vacation. 

McCoNNELL, Q.U. (chairman), interposed, 
remarking that it was a pity that two parishes 
should take up the time of the court with 
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such technical objections in a matter of this 
kind, and directed that the case should be 
respited until next quarter sessions, when it 
will be heard on its merits. 

Appeal respited. 



COUNTY OF MIDDLESEX QUARTER SESSIONS. 



January 14, 28. 

GUARDIANS OF RICHMOND UNION r. GUAR- 
DIANS OF BRENTFORD UNION. 

Poor law — Settlement by residence— 39 & 40 
Vict. c. 61, s. 34— What is " residence "— 
The place where the pauper "lived" — 
Reg. V. St, Leofiard's, Shoreditch, L, R. 
1 Q, B, 23. 

The pauper lunatic, T, J,, slept from Sunday 
to Saturday at the place of his employ- 
ment in the parish of M., in the appellant 
union, where he had all his belongings and 
took his meals. On Saturday, after work 
teas finished, he used to go to his hroUur's 
house in the parish of T., in the respondent 
union, where he slept on Saturday nights 
and had his meals on Sundays, and paid 
3«. weekly for these privileges. He returned 
to M. on Sundays about 7.30 p.m., in time 
for work. 

Held, that M. was the parish where he must be 
said to have " resided,'' for the purpose 
of acquiring a settlement. 

Appeal against an order of adjudication 
obtained by the guardians of Brentford 
Union in respect of one Thomas Jones, a 
pauper lunatic, on the parish of Mortlake, 
in the Richmond Union, in the county of 
Surrey. 

The facts, which were not disputed by the 
parties, appear in the judgment of the court. 

C. A. Russell, Q.C. (Travers Humphrey a 
with him), for the appellants. 

A. Macmorran, Q.C. iR. C. Glen with him), 
for the respondents. 

Littler, Q.C. (chairman).— This, which is 
a question of some difficulty, arises under 
section 34 of 39 & 40 Vict. c. 61. 

" Where any person shall have resided for 
the term of three years in any parish in such 
a manner and under such circumstances in 
each of such years as would in accordance 
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Guardians of Richmond Union v. 
Guardians of Brentford Union. 
with the several statutes in that behalf 
render him irremovable, he shall be deemed 
to be settled therein." 

The material facts in the present case are 
that the pauper had for some 18 years prior 
to the order been employed in his business 
as a baker in the parish of Mortlake, one of 
the terms of such employment being that he 
should sleep on the premises every night 
except Saturdays, when he was absolutely 
forbidden to sleep there. 

Until the death of his wife some five years 
since, he had rented a house in Acton, where 
she resided with some members of his 
family, and it was his custom on leaving his 
employment at Mortlake on the Saturday to 
visit his wife at Acton, staying there till the 
Sunday afternoon, when he returned to 
resume his work at Mortlake. He also took 
meals there during the week. 

Shortly after the death of his wife he 
broke up the home, disposing of every article 
of furniture, retaining nothing but his wear- 
ing apparel, and this he kept at his place of 
employment at Mortlake, in a box. 

As he was not allowed to sleep on the 
premises on Saturday nights, he made 
arrangements with his sister-in-law, who 
lived at Twickenham, that he might sleep 
there on those nights when he chose, and in 
the result slept there every Saturday night 
until March last year. 

Her accommodation being limited, he 
slept in a big chair, or chair bed, in the 
kitchen, and paid for such accommodation, 
including board, 38. a night. 

There was no actual hiring of the lodging, 
he being free to come or stay away as and 
when he thought fit at a fixed price. The 
sleeping arrangement being somewhat incon- 
venient to the sister-in-law, she would not 
have agreed to it for anything beyond the 
one night a week, nor would anyone but 
a relative have been permitted so to stay 
there. He kept no clothes or property there 
of any kind, and merely went there with 
"what he stood up in." When he left his 
work through illness in March last he made 
arrangements to stay there altogether, hav- 
ing a bedroom. 

He then took a box and black bag with 
him there, containing apparently all his 
belongings. 
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The justices having decided that the 
pauper's residence was at Mortlake, the case 
is brought before the Court of Appeal to 
determine, in the words of the statute, where 
was the residence of the pauper during the 
last three years. 

Had the court been called upon to decide 
the question during the lifetime of the 
pauper's wife, the matter would have been, 
under the peculiar circumstances of his not 
being allowed to sleep at Mortlake on 
Saturdays, more difficult ; but what then 
took place is important, as showing the 
changes produced by the death of the wife, 
and indicating the intention of the pauper. 

As was said by Cockburn^ C.J., in Reg. v. 
St. LeonanVs, Shoreditch, L. R. 1 Q. B. 23, "a 
man resides where he lives, nor need that 
residence be in a house." 

It would seem that the moment h« gave 
up his house, and broke up his home at 
Acton, his only residence, and such he con- 
sidered it, was Mortlake, for it was to that 
place he took his only remaining property, 
giving up housekeeping and entering into 
another manner of living, and there he took 
his meals, save from Saturday to Sunday 
afternoon, and the question then arises, Was 
there anything in his visit on Saturdays to 
Twickenham to constitute that place his 
residence as against Mortlake ? The real 
test is "does the person going out of the 
parish intend to stay away permanently, or 
is the absence from the parish merely a 
temporary absence?" iReg. v. St, Ives, 
L. R. 7 Q. B. 467.) Here the intention, as in 
Re0. V. Glossopy was to stay at the bakery as 
long as the master would keep him. 

When we consider that the pauper's 
residence must either be at Mortlake or 
Twickenham, that six-sevenths of his time 
was spent at Mortlake, that whatever pro- 
perty he possessed, though small, was left 
there and none elsewhere, and that his visits 
to Twickenham were, though constant, as a 
fact, in their nature, purely optional from 
week to week, it seems that he " lived " in 
Mortlake, that a status had been acquired 
there, and the onus is on the side contesting 
the irremovability to show that it has been 
lost CReg. v. Whitbp, L, R. 5 Q. B. aSO), and 
this they have failed in doing. The appeal 
must be dismissed with costs. 

Appeal dtBmissed. 
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QUEEN'S BENCH DIVISION. 



October 27, 1898. 

WANDSWORTH DISTRICT BOARD OF WORKS 
V. PRETTY. 

Metropolis — Exposing goods for sale on 
carriageway — Penalty — Metropolitan 
PoUce Act, 1839 (2 & 3 Vict. c. 47), s. GO 
— Metropolitan Streets (Amendment) 
Act, 1867 (31 & 32 Vict. c. 5), s. 1— 
Police Regulation, December 28, 1869. 
The penalty imposed hy section 60 (7) of ike 
Metropolitan Police Act^ 1839, on exposing 
anything for sale in any carriageway or 
footway so as to cause annoyafice or obstruc- 
tion is not impliedly repealed or superseded 
by the Qth Police Regulation of the 28th 
of December, 1869, inade under section 1 of 
the Metropolitan Streets (^Amendmertt) Act^ 
1867(31 <£• 32 Victc. 5). 
Case stated by a metropolitan police 
magistrate. 

The respondent, Kate Prefcty, was sum- 
moned before the magistrate to answer a 
complaint made by the appellants, the 
Wandsworth District Board of Works, that 
she did unlawfully expose for sale celery 
upon the carriageway in a thoroughfare 
called Balham High-road, so as to cause 
annoyance and obstruction in the said 
thoroughfare, contrary to the provisions of 
the Metropolitan Police Act, 1839 (2 & 3 
Vict. c. 47), s. 60 (7). 

Upon the evidence given at the hearing 
of the summons the following facts were 
admitted or proved before the magistrate : — 
That the respondent was a costermonger, 
and that she did expose celery for sale 
upon the carriageway in a thoroughfare 
within the Metropolitan Police District 
in such a manner as to create obstruction to 
the traffic and annoyance to the inhabitants. 
The magistrate was of the opinion that she 
was not carrying on her business in accord- 
ance with the regulations, but he dismissed 
the summons on the ground that the remedy 
of removal given by the 6th Police Regula- 
tion, 28th of December, 1869, made by virtue of 
the Metropolitan Streets (Amendment) Act, 
1867 (31 & 32 Vict. c. 5), s. 1, superseded the 
remedy given by the Metropolitan Police 
Act, 1839 (2 & 3 Vict. c. 47) ; and there- 
fore he had no power to inflict a fine upon 
the respondent. The questions of law for 
the court were : — 
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(1) Whether section 60 (7) of the Metro- 
politan Police Act, 1839 (2 & 3 Vict. c. 47), had 
been impliedly repealed by the Metropolitan 
Streets (Amendment) Act, 1867 (31 & 32 Vict, 
c. 5), in the case of costermongers. 

(2) If so, whether section 60 (7) of the 
Act of 1839 was superseded by the Police 
Regulations, 28th of December, 1869, by 
virtue of section 1 of the Act of 1867, or 
whether the operations of the statute were 
superseded only so long as the regulations 
were duly observed. 

The following are the sections of the 
various Acts referred to : — 

The Metropolitan Police Act, 1839 (2 & 3 
Vict. c. 47, s. 60) (7).—" Every person who 
shall expose anything for sale . . . upon or 
so as to hang over any carriageway or foot- 
way ... so as to cause annoyance or 
obstruction on any thoroughfare shall be 
liable to a penalty of not more than 40«." 

The Metropolitan Streets Act, 1867 (30 & 31 
Vict, c, 134), s. 6.— "No goods or other 
ai:ticles shall be allowed to rest on any foot- 
way or other part of a street within the 
general limits of this Act, or be otherwise 
allowed to cause obstruction or inconvenience 
to the passage of the public for a longer time 
than may be absolutely necessary for loading 
or unloading such goods and other articles, 
under a penalty not exceeding 40.«{." 

The Metropolitan Streets (Amendment) 
Act, 1867 (31 & 32 Vict. c. 5), s. 1.— "Section 
5 of the Metropolitan Streets Act, 1867, 
shall not apply to costermongers, street 
hawkers, or itinerant traders so long as they 
carry on their business in accordance with 
the regulations from time to time made by 
the Commissioner of Police with the ap- 
proval of the Secretary of State." 

Regulations made by the Commissioner 
of Police and approved by the Secretary of 
State were issued on 28th of December, 1869, 
and are still in force. 

Regulation 6 provides : — " Costermongers, 
street hawkers, and itinerant traders and 
their barrows, carts and stalls are hereby 
made liable to be removed from any street 
and public way in which they cause an 
obstruction to the traffic or where they are 
an annoyance to the inhabitants." 

Horace Avory for the appellants. — Sec- 
tion 60 (7) of the Metropolitan Police Act, 
1839 (2 & 3 Vict. o. 47), is neither impliedly 
repealed, so far as costermongers are con- t 
cerned, by the Metropolitang^.^^^j^j^An^e^^ Q[C 
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Wandsworth District Board of Works 
V. Pretty. 
ment) Act, 1867 (31 & 32 Vict. c. 5), s. 1, 
nor is it superseded by the Police Begala- 
tion of 28th of December, 1869, made ander 
the latter Act. The magistrate having found 
as a fact that there was obstruction and 
annoyance ought to have convicted the 
respondent. 

There was no appearance on behalf of the 
respondent. 

Lord RuBSELL of Killowen, L.C.J. — I 
am of the opinion that the magistrate was 
wrong in his decision of this case. I do 
not see the least ground for saying that 
the Metropolitan Police Act, 1839, s. 60 (7), 
has been impliedly repealed, as far as regards 
costermongers, by the Act passed in 1867, 
nor that the remedy given by that section 
has been superseded by the remedy given by 
the Police Regulations passed under the pro- 
visions of the latter statute. The statute 
and the regulations do not seem to cover the 
same ground. Section 60 (7) provides that 
every person shall be liable to a penalty 
of 40«. who exposes anything for sale upon, 
or so as to hang over, a carriageway or foot- 
way so as to cause annoyance or obstruction 
in a thoroughfare; while the 6th Police 
Regulation provides that costermongers, 
street hawkers and itinerant traders, and 
their barrows, carts and stalls are liable to 
be removed from any street and public way 
if they cause an obstruction to the traffic, or 
where they are an annoyance to the in- 
habitants. I think, therefore, the decision 
of the magistrate was wrong in law, and the 
case must be remitted to him to convict. 

Wills, J.— I agree. 

Appeal allowed. 

Solicitors for the appellants : W. W. Young 
and Son. 
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iVroi?em6<5rll,29, 1898. 

HOLLIDAY V. NATIONAL TELEPHONE 
COMPANY. 

Employer and workman — Independent 
contractor — Negligence of contractor or 
his servant — Liability of employer for— 
Casual or collateral negligence. 
A person employing an independent contractor 
to do work not in itself amounting to an 
interference with the rights of the public is 
not responsible to a member of the public 
injured by the casual or collateral negli- 
gence of such contractor in doing that work, 
Reedie v, London and North Western 

Railway Company, 4 Ex. 2iif followed. 
Penny v. Wimbledon Urban District Council, 
[1898] 2 Q. B. 212; 62 J. P. 582, 
distinguished. 
Appeal by the defendants from the City of 
London Court. 

The action was brought for personal 
injuries sustained by the plaintiff in con- 
sequence, as he alleged, of the negligence of 
the defendants or their servants, and was 
tried by the learned Deputy Judge of the 
City of London Court without a jury. 

The facts were these. The defendants, 
the National Telephone Company, were 
laying down some wires in a street at 
Clapham, and for that purpose they had 
broken up the pavement of the street. They 
had laid down a number of tubes into which 
they had inserted bundles of telephone wires. 
These tubes had to be socketed each into the 
next, and they were then socketed together 
and the joints made tight with rings of lead, 
after which solder was run into the interstices, 
and this soldering material was melted in 
an iron pot which stood on the foot- 
path with a fire underneath it. The joints 
of these tubes being below the surface of 
the ground, it was necessary either for 
light or heat to get a flare from a bencoline 
lamp. To get the vapour necessary for this 
flare heat had to be applied to this lamp, and 
as benzoline vapour is elastic and may be 
explosive, the lamp was furnished with a 
safety-valve. The lamp on the occasion 
now in question was out of order and the 
safety-valve would not work, and the 
workman who happened to be using it at 
the time ought to have known this, but, 
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HoLLiDAY r. National Telephone Co. 
wanting to heat the lamp quickly, he dipped 
it into the molten metal, when the lamp 
exploded and the molten metal flew up and 
hit and injured the plaintiff, who happened 
to ba passing along the street at the time. 

The plaintiff then brought this action 
against the defendant company for the injury 
so sustained. The defendants said that the 
alleged negligence was the negligence of an 
independent contractor, for which they were 
not liable. As to that point, the facts were 
these. On this section of the work the 
defendants had dug the trench, laid the pipes, 
passed the cables through the tubes, and 
filled the ground in afterwards ; but to make 
the joints, before filling in the ground, they 
had employed one George Highmore, a 
plumber, under ah agreement in which 
Highmore agreed generally to make con- 
nections " to the satiiifaction of the foreman 
in charge of the work, for the sum of 12«. 
per connection." 

On the occasion when the accident in ques- 
tion happened, George Highmore had sent 
his brother, Alfred Highmore, to make the 
joints or connections, and it was through the 
negligent act of Alfred Highmore, in plunging 
the benzoline lamp into the molten metal 
with its safety-valve out of order, that the 
injury was caused. 

The learned deputy county court judge 
held that the plumber, George Highmore, 
was substantially the servant of the defen- 
dants, and not an independent contractor, 
and that the defendants were, therefore, 
liable for the injury caused by the negligence 
of Alfred Highmore, whom George Highmore 
had sent to do the work, and he gave judg- 
ment for the plaintiff for the agreed sum 
of 25/. 

The defendants appealed. 

Matiinson, Q.C. (Lawlees with him), for the 
defendants. — The learned judge was wrong 
in holding that the defendants were liable 
under the circumstances of this case. There 
was no evidence on which he could properly 
find that George Highmore was the servant 
of the defendants. The two grounds 
suggested in support of such a finding were 
that George Highmore could not choose 
his own time to make these joints, and that 
he had to make the joints to the satisfaction 
of the defendants' foreman in charge of the 
works. In consequence of that it was said 
that George Highmore must be the defen- 
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dants* servant ; but those facts are not 
sufficient to make Highmore the servant of 
the defendants. In Reedie v. London and 
North Western Railioay Company, A^ £Jt. 244, 
it was held that, where some workmen 
employed by the defendants' contractor, in 
constructing a bridge over a public highway, 
negligently caused the death of a person 
passing along the highway by allowing a 
stone to fall upon him, the defendants were 
not liable, notwithstanding a term in the 
contract by which the defendants reserved 
to themselves the power of dismissing any 
of the contractor's workmen for incompe- 
tence. That case is precisely similar to the 
present, and is very strongly in favour of the 
defendants in this case. In the second 
place the learned judge was of opinion that, 
even if George Highmore were in the posi- 
tion of an independent contractor, the defen- 
dants would nevertheless be liable, and he 
relied on Penny v. Wimbledon Urban District 
Council, [1898] 2 Q. B, 212; 62 J. P. 582. 
That, however, does not apply to the 
present case, as there the liability of the 
employer was held to arise from the 
failure by the contractor in the performance 
of a duty which was imposed upon the 
employer, and which was delegated by the 
employer to the contractor ; and it was held 
that, as the duty itself was imposed upon the 
employer, he could not get rid of liability by 
delegating the performance of the duty to 
a third person. The present case is entirely 
different, as here there was no failure by the 
contractor, Highmore, to perform any duty 
imposed on the defendants. The negligence 
here was purely what has been called, in the 
judgments of Rigby and Lindley, L.J J., in 
Hardaker v. Idle District Council, [1896] 1 
Q. B. 335 ; 60 J. P. 196, "casual or collateral " 
negligence, for which the contractor's em- 
ployer is not liable. 

They also referred to the judgment of 
Blackburn, L.J., in Dalton v. Aiigus^ 6 
App. Cas. 740 ; 46 J. P. 132. 

Lincoln ReM for the plaintiff. — The learned 
judge was right in holding that the defen- 
dants were liable. Highmore was not an 
independent contractor. The evidence shows 
that he was the servant of the defendants. 
He could not do the work at any time he 
chose ; he had to do this work at the par- 
ticular time he was required by the defen- 
dants to do the work, and he also had to do ^ 
the work to the satisfaction of the 4£|®^0QIC 
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HoixiDAT V, National Telephone Co. 
dants. These facts show that the relation 
between George Highmore and the defen- 
dants was that of servant and master or 
employer. The defendants retained control 
over the details of the work, and supplied 
the lead with which George Highmore made 
these joints, and on that ground they are 
liable. (Levering v. St Katharine's Dock 
Company, 3 T, L. R. 607.) Secondly, even if 
Highmore be regarded as an independent 
contractor, the defendants wonld be liable. 
In the performance of such a duty as this 
the defendants cannot relieve themselves 
from liability by employing an independent 
contractor. (Hughes v. Percival, 8 A pp. Cos, 
443; 47 J. P. 772; Hardaher y.Idle District 
Council (supra) ; Penny v. Wimbledon Urban 
District Council (supra), 
■ Maitinson, Q.C., in reply. 

Cur, adv, vult, 

Nov. 29.] The judgment of the court 
(Wills and Latarance, J J.) was read by — 

Wills, J.— This is an appeal from the 
learned Deputy Judge of the City of London 
Court, who tried the case without a jury, 
and gave judgment for the plaintiff for an 
agreed sum of 25/. under the following cir- 
cumstances. The defendants were laying 
down seme telephone wires. They had 
broken up the pavement of a street called 
the "Pavement," at Clapham. It was 
admitted by the learned counsel for \he 
plaintiff that it was common ground between 
the plaintiff and the defendants that the 
requisite consents had been obtained from 
the local authority. Nothing appears to 
have been said about this at the trial, no 
doubt because both parties knew that it was 
so ; and for the purposes of this case it must 
be taken that the defendants were acting 
lawfully in so doing. They had laid down a 
number of tubes into which were inserted 
bundles of telephone wires. The tubes, - 
which were socketed each into the next, 
were then joined up to one another, and the 
joints made tight by rings of lead, after 
which solder was poured into the interstices 
between the cup and socket of one pipe and 
the end of the pipe fitting into it. The lead 
or soldering material was melted in an iron 
pot, which with the fire underneath it were 
on the footpath, and the soldering material 
was ladled out of this pot and run into the 
joints. The joints were below the surface 
of the ground, and it was necessary to get a 
84 
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flare from a benzoline lamp. Whether this 
was for the purpose of getting light or of 
getting heat did not appear, nor is it material. 
To get the vapour necessary to give the 
flare heat must be applied to the lamp, and, 
as heated benzoline vapour is highly elastic, 
and may be explosive if unduly confined, 
the lamp was furnished with a safety-valve 
to prevent undue pressure on the interior. 
The lamp was out of order, and the safetf • 
valve would not work, and it was conceded 
by the defendants that the workman ought 
to have known this, and that it was an act 
of negligence on his part to use it in 
its then condition and as he did. Wanting 
to heat it quickly, he dipped it into 
the molten metal, when it exploded, and 
the molten metal flew up and injured 
the plaintiff, who was passing by. So far as 
this particular section of the work was con- 
cerned the defendants had themselves dug 
out the trench, laid the pipes, threaded 
the cables through them, and filled in after- 
wards. As a general rule they did nothing 
themselves but putting in the cables and filling 
in at the places where the joints were made 
— these places being necessarily left open 
till the joints had been completed. To 
make the joints they employed one George 
Highmore. The terms of bis employment 
are contained in a document of which the 
following is a copy. It is upon an ordinary 
tradesman's memorandum form, with a 
printed heading. It runs as follows:— 
"Memorandum. Tuesday, Nov. 24th, 1896. 
From G. Highmore, Plumber, Zinc Worker, 
Hot Water Fitter, and Sanitary Engineer. 
Workshop, 2a, Arthur Street, Old Kent 

Road. Estimates for repairs. To .** 

So far all except the date is printed— the 
next is in manuscript. It continues, "To 

Brown, Esqr. Telephone Co. Dear 

Sir, — i?tf Clapbam-road. I will agree to 
connect up 2 inch lead casing of cable with 
71bs. sheet lead, 2 feet 4 inches by 10} or 
11 inches, and connect with wiped joints, and 
seam to the satisfaction of the foreman in 
charge of work for, the sum of eleven shill- 
ings per connection. (Signed) G. Highmore.' ' 
On the same piece of paper, after all this, is 
a pencil memorandum initialled by the 
defendants* manager, "Verbal arrangement 
later, I2s, each, talking in bends, for which it 
was originally intended to charge extra*'; 
and on the 5th of December, i8^f6\ the 
defendants* manager wrote to Highmore— T 
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"Dear Sir,— Be cable jointing. I beg to 
inform you that your price of 12«. per con- 
nection, bends included, has been accepted 
for the connecting with wiped joints, and 
seam the above cable to the satisfaction of 
the company's representative/* The only 
other evidence as to the position of High- 
more was that it appeared that he had at 
least two men in his employment, and that 
at the time of the accident he had **got 
emi'loyment" in a gasworks and had said to 
his brother " You can take this job off me." 
The course of business was for the defen- 
dants to send to George Highmore when 
they wanted the connections to be made, 
and he came or sent a man, a second 
generally accompanying, and did the work 
presumably as soon as he could, but there 
was no agreement for him to come at any 
speciGed time. On the occasion in ques- 
tion, as already mentioned, Alfred High- 
more came to do the work, and -came 
alone. It was argued for the plaintiff that 
George Highmore was in the service of the 
defendants, and that the defendants are 
liable for the negligence of the person who did 
the work under him or his representative. 
We do not propose to discuss the question 
whether it makes any difference that Alfred 
Highmore did the work, and not George 
Highmore, and we assume for the present 
purpose that the liability is the same as if 
George Highmore himself had done the work. 
But we think there was no evidence at all of 
the relation of master and servant between 
the defendants and George Highmore. 
They were under no obligation to find any 
work for him, or to give him any particular 
job. All that they engaged was that if hey 
sent for him and he did the soldering to 
their satisfaction they would pay him so 
much per joint made. There is no evidence 
that they exercised any control at all over 
the manner in which he should set aboat or 
cirry out the work, or that they interfered 
in any way whatever with what he chose to 
do. When this joint was being made the 
foreman was not even on the spot, nor 
anyone connected with the defendants, 
ex ept a labourer left there to fill in the 
hole when the work was done. The condi- 
tion that it should be done to the satis- 
faction of their foreman stands upon 
precisely the same footing as the common 
condition in almost every building or 
engineering contract that the work shall 
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be done to the satisfaction of the persons 
for whom it is to be done, or someone in 
their employment or appointed by them 
for that purpose ; and, of course, it follows 
that if the work was badly done the foreman 
would order it to be done again. The posi- 
tion of George Highmore appears to have 
been the very common one of a small 
master plumber, often, no doubt, working 
with his own hands, but having a workshop 
and employing workmen and making his 
own contracts when he could get them for 
repairs or other work of a plumber, gas- 
fitter, or so-called sanitary engineer, and he 
was no more the servant of the defendants 
than the gasfitter who is sent for to stop a 
leak in a private house. It was next argued 
that Alfred Highmore, though not actually 
a servant of the defendants, was so far under 
the control of their foreman that they must 
be liable for the consequences of this acci- 
dent. This, however, seems to be an entire 
misconception of the evidence. Hunt, the 
local manager, was asked if be did not keep 
the whole work under constant supervision, 
to which of course he answered "Yes'*; 
but when this generality came to be reduced 
to particulars it turned out that in no single 
particular was either of the Highmorea 
interfered with or prevented from acting 
entirely upon his own initiative. It was 
true enough that if, although in no proper 
sense the servant of the defendants, Alfred 
Highmore had been actually directed by the 
foreman t«> do the work, had been interfered 
with in the selection of his own methods, 
required to do it in a particular fashion, and 
had submitted to and acquiesced in such 
dictation, there might have been evidence 
from which a liability on the part of the 
defendants might have been inferred on the 
ground that, though in fact the servant of 
another and not their servant, be had been 
treated as, and acted as, if he were the ser- 
vant of the defendants. But in this case the 
evidence not only does not support, but 
negatives, such a state of things. The 
learned deputy judge said that the defen- 
dants "practically supervised" Highmore's 
work, that '* they said at the beginning when 
and where the work was to be done, and 
they regulated the whole details. In conse- 
quence they practically supervised it." 
These are very general ezpresaious, but our 
statement of the facts has been minute aud 
exhaustive, and it appears to us to negative t 
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the view expressed by the learned deputy 
judge. He went on to say that Highmore 
had not *' freedom of action to come and go 
when he pleased." There is no evidence to 
support this statement. There is nothing in 
his agreement to make joints at VZs.^ a joint 
to bind him to any time, or to put him 
undev any obligation beyond that of doing 
the work in a reasonable time after notice 
that it was ready for him. The judgment 
goes on to sa3% " In substance, the defen- 
dants retained control of these works," and, 
therefore, they are liable. The phrase is 
too vague to be of much service ; but it is 
incorrect so far as the mode of doing High- 
raore*B work, which is the important matter 
for the present purpose, is concerned. There 
remains one other question. There are many 
cases ill which a person who employs another 
to do woik for him is not exempted from 
liability for accidents arising out of such 
workf because he h&s employed an indepen- 
dent person, and has not retained control 
over processes or details, or even interfered 
in any way with the work at any stage. If 
a person orders a thing to be done which 
when done, or as done, is an interference 
with the safety or rights of another who, 
at the time he is injured, is in the exercise of 
his lawful rights, it is no answer to say that 
the person for whom the offending thing 
has been done is, by virtue of a contract 
with someone, independent of his inter- 
ference or control— the *• independent con- 
tractor" of the books. A man has a 
hole dug for him into which a person 
lawfully passing over or near the spot 
fallfl without fault of his own, and is 
injured ; a man has a piece of pavement laid 
down for him in a public highway and leaves 
part of it projecting so that a paeser-by, 
though exercising due care, trips against it 
and is injured by the fall ; a man has works 
constructed for him, not unlawful in them- 
selves, but which when Hone, by reason of 
their being badly or carelessly done, narrow 
an ancient highway, or infringe the pro- 
visions of an Act of Parliament, which says 
that a certain space must be left between 
the ground and the under side of a bridge, 
and in consequence an accident occurs 
causing injury to another — in all these cases 
the person ordering the work to be done is 
liable. He has interfered with the Hiatus quo^ 
having no right as against his neighbour to 
do so. and his neighbour has sufficient injury 
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in consequence — so if a man puts up a sign 
projectinar over a highway and it falls by 
reason of imperfect construction, and some- 
one is injured, the person to whom the 
thing which does the mischief belongs, who 
has caused it to be put up, or who has main- 
tained it where it does the mischief, is liable, 
no matter whom he has employed to do it. 
The principle which underlies all these illus- 
trations is that the person for whom the 
work has been done has failed to see that 
something has been done which it was his 
duty to do either by himself or someone for 
him. The man who disturbs, or who fails to 
create, a state of things which other people 
have a legal right to expect at his hands is 
liable for such disturbance or failure. The 
man who maintains an insecure weight hang- 
ing over the heads of pas*ers-by fails in tak- 
ing care that it shall not expose them to 
danger. The man who contracts a right of 
way, vertically or laterally, which the public 
have a right to enjoy in all its old height or 
width, and a man who digs a hole in a place 
where others have a right to expect no hole, 
disturbs a state of things to which they have 
a legal right, and does it at his peril if an 
accident happens by reason of what has 
been done. In the same way, if the hole 
deprives a neighbouring house of support to 
which ic is entitled, the disturbance of the 
tttntuf^ quo is at the ri*k of him who brings it 
about. But there i» a broad and well- 
established distinction between such cases 
and those in which an accident has 
happened, not because the thing which has 
bsen ordered has been done badly and in its 
bad state interferes with the rights of 
others, but because some process which may 
be natural or necessary in the course of 
effecting the result to be produced, and 
forming, as it were, a mere incident in the 
train of operations and leaving no trace 
upon the completed work, has been carelessly 
done by the contractor's servant. This is 
what Lmdley, L.J., has termed (adopting 
language already used) *' casual or collateral 
negligence," and, as he has pointed out, the 
difficulty lies rather in the application than 
in the enunciation of the principle. (^Har- 
daher v. Idle District Council (*Mpr«).) Here, 
however, there seems to us to be little 
difficulty. The act of Alfred Highmore in 
carelessly plunging into molten metal a 
lamp containing benzoline and with a 
safety-valve out of order, which be wantecLT 
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to heat, is about as typical an instance of 
negligence merely casual, collateral, or in- 
cidental as can well be conceived. It is 
certainly not less so than the dropping of a 
brick by a workman employed in building 
a bridge, in Reedie v. London and North 
Western Railuxiy Company (/tupra). We 
were much pressed with a decision of 
Bruce, J., in Penny v. Wimbledon Urban 
District Council (supra), in which he held 
that an urban council which had employed 
a contractor to do work to a street in the way 
of sewering, <S:c., was liable for the negligence 
of the contractor, who, in the course of 
executing the work, had left a heap of 
excavated soil on the highway, unlighted 
and unprotected, over which the plaintiff 
stumbled in the dark and was hurt. The 
ground of the judgment, so far as this ques- 
tion is concerned, was that there was 
necessarily danger to the public in the work 
done unless it were lighted, and that the 
defendants must have known that they were 
ordering to be done what must be dangerous 
in itself without precautions taken, and 
that they were therefore bound to see that 
precautions were taken. Nothing less like 
the present case could well be imagined. No 
human being could anticipate snch a piece of 
folly as that committed by Highmore, and if 
common care had been used there was no 
danger to anyone in the work ordered by the 
defendants to be done, nor anything calling 
for precautions to prevent the molten lead 
from flying about. In the ordinary course of 
things there was nothing to make it fly about 
or to constitute any source of danger to any- 
one. For these reasons we are unable to 
agree with the learned deputy judge, and we 
must allow the appeal, and order judgment 
with costs to be entered for the defendants 
in the court below. The plaintiff must also 
pay the costs of this appeal. 

Appeal allowed; leave to appeal reused, 
bul afterwards granted by the Court 
of Appeal, 

Solicitors for the plaintiff : Gibbs, White 
and Strong. 

Solicitor for the defendants : W. E. L. 
Gaine. 
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JORDESON V. SUTTON SOUTHCOATES AND 
DRYPOOL GAS COMPANY. 

Gasworks — Erection— Nuisance — Injunction 
—Gasworks Clauses Act, 1847 (10 & 11 
Vict. c. 15). s. 29— Gasworks Clauses Act, 
1871 (34 & 35 Vict. c. 41), s. 9. 

A (jas company empowered by statute to pur- 
chase certain land and erect gasworks 
thereon is not entitled to erect works in 
such a way as to injure adjoining property. 

In excavating, in order to erect a gasholder 
on the gas company^s land, a subsidence in 
the plaintiff's adjoining land and houses was 
caused, and the gasholder, when erected to 
its full height, would block the plaintiff's 
ancient lights. 

The gas company was formed in 1846, acd 
subsequently registered and incorporated 
under the Joint Stock Companies Acts, 1844 
and 1856, and the Companies Act, 1832. The 
Gasworks (clauses Act, 1847, was incorporated 
with these Acts. By 36 & 37 Vict. c. Ixxv., 
which incorporated the Gasworks Clauses 
Act, 1871, it was authorised to purchase the 
land where the gasholder was situate, and by 
sestion 6 it was empowered to erect, main- 
tain, and from time to time alter and enlarge 
retorts, gasholders, receivers, &c. 

Both the gas company and the contractors 
were made defendants to the action. 

Upjohn, Q.C. (D. Pollock with him), for the 
plaintiff. — The main defence is that the 
defendant company had a statutory power, 
and a statutory duty to exercise that power ; 
but there was no obligation to place the 
gasholder in the particular site selected by 
the company. 

They referred to the Gasworks Clauses 
Act, 1847, s. 29 ; the Gasworks Clauses Act, 
1871, s. 9; Metropolitan Asylum v. Hill, 
6 App. Gas, 193 ; 45 J. P. 664 ; Geddis v. 
Bann Reservoir Proprietors, 3 App, Cos. 430 ; 
London and North-Western Railway Company 
V. Evans, [1893] 1 Ch, 16; Normanton Gas 
Company v. Pope, 32 W, R, 134 ; Shelfer v. 
City of London Electric Lighting Company, 
[1895] 1 Ch, 287; Clowes v. Staffordshire 
Potteries Waterworks Company, L, R, 8 Ch, 
125 ; 36 /. P. 760 ; and Attorney-General v. 
Gas Light and Coke Company, 7 Ch. D, 217*^rAQTp 
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Drypool Gas Co. 

Haldnne, Q.C. iMacnaghten, Q.C., and 
Boome with him), for the ^aa company. 
The case is like London^ Brighton and South 
CooHt Railway v. Truman, 11 App. Cos. 45. 
They alao cited R. v. Peare, \ B, & Ad.?^\ 
Vaaghan v. Taff Railvoay Company, 6 H.dk N, 
679 ; Bedford v. Dawson, L. R, 20 Eq. 353 ; 
Hammersmith and City Railway Company v. 
Brand, L. R. 4 H. L. 171 ; 30 .f. P. 37 ; 
Emsley v. North- Eastern Railtoay Company, 
[1896] 1 Ch, 418; and Kirby v. Harrogate 
School Board, [1896] 1 Ch, 418 , 60 J. P, 182. 

Rawlins, Q.C. (BardsioeU with him), for 
the contractors. 

Upjohn repUed. q^^ ^^ ^, 

4 An?.] North, J.— It was said, first of 
all, on behalf of the defendants that the 
oonstraction of the tank and the erection of 
the grasholder are acts to do which the gas 
company has statutory powers, with a statu- 
tory duty to exercise these powers, and such 
powers cannot be released, and no easement 
can be acquired in derogation of them. A 
number of railway cases were cited in sup- 
port of this, but, as Lord Halsbury points 
out in London, Brighton and SoiUh Coast 
Railvoay Company v. Truman (supra), the 
Railway Acts are carefully distinguished 
from permissive legislation, such as that 
authorising the erection of a hospital. A 
railway may be made whether it is a nuisance 
or not, but not so a hospital, which can only 
be built and maintained if no nuisance will 
be thereby created. If the defendants are 
right, the plaintiff can get no compensation. 
[His lordship referred to Hammersmith and 
City Railway Company v. Brand (supra), and 
the remarks of Bowen, L. J., in London and 
North-Western Railway Company v. Evans 
(supra), and of Lord Herschell in Bradford 
Corporation y. Pickles, [1895] 1 CA. 152, and 
to Normanton Gas Comparty v. Pope (supra), 
and Conselt Watenoorks Company v. Ritson, 
43 W, R. 122.] Another argument strongly 
pressed was that the gae company owed a 
duty to the public, and that the preambles 
of its Acts show that the powers given to 
it are for the public benefit. Private and 
individual interests should therefore, it is 
argued, give way. The observations of 
Bowen^ L. J., and Lord Herschell answer this, 
as do those of Lord Cranworth and Lord 
Campbell in Broadbent v. Imperial Gas Com- 
pany (7 JD. if. (?. 462 ; 7 H L. C. 610). But 
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there is a conclusive answer to the argument 
that the Acts confer a right and duty to 
perform these acts upon this particular site. 
The Act nowhere requires anything to 
be done which must necessarily injure the 
plaintiff. If the gasholder had been smaller, 
or further from the plaintiff's land, it might 
not interfere with his right to light or 
support, and the gas company has not shown 
that it cannot carry out its duties without 
interfering with the plaintiff. The rights 
and powers conferred on the gas company, 
however, are strictly qualified, as is shown 
by section 29 of the Act of 1867, and section 9 
of the Act of 1871. The interference with 
the plaintiff's land, in my opinion, amounts 
to a nuisance. A further point was that no 
prescriptive right could be gained against 
the gas company, and St tffordMre and 
Worcestershire Canal Propriettfrs v. Birming- 
ham Canal Proprietors (L. R. 1 H, L. 254) ; 
Ayr Harbour Trustees v. Oswald (8 App. Cas. 
623 ; and Mulliner v. Midland Railway Com- 
pany (11 Ch, D. 611), were relied upon. But 
the houses had been standing more than 30 
years when the gasworks were erected, and, 
primd facie, had gained by prescription a 
right to support founded upon an implied 
grant. The right to light depends upon 
section 3 of 2 & 3 Will. 4, c. 71, and, as Lord 
Westbury pointed out in Tapling v. Jones 
(11 H L C. 290), does not rest on any pro- 
sumption of grant or fiction of license. 
Then as to the contractors, I fail to follow 
the argument that there can be no negligence 
unless there is a neglect of duty, and they 
owed no duty to the plaintiff. They 
excavated on the company's land, and the 
result of this excavation was wrongfully to 
remove part of the plaintiff's soil, and to 
cause the land above to subside and damage 
his buildings. As to the relief, I must grant 
an injunction, but not so as to prevent the 
erection of a gasholder not exceeding 68 feet 
in height, and, as the trench is finished and 
no further subsidence has taken place, 3402. 
damages in respect thereof against all the 
defendants. Judgment for plaintiff. 

Solicitors for the plaintiff : Bell, Brodrick 
and Gray, for Laverack and Son, Hull. 

Solicitors for the respondents : CoUyer, 
Bristow and Company, for Stamp, Jackson 
and Birks, Hull. 

Solicitors for the contractor : Jaques and 
Co., for Samuel Wright and Co., Bradford^jlp 
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January 13. 

YABBICOM r. KING. 

Local government — Building — Bye-laws — 
Power of local aathoritj to disregard- 
Bristol Improvement Act, 1847, ss. 35, 
37— Bristol Corporation Act, 1897, s. 15. 
Unless the building bye-laws of a local autho- 
rity expressly give a dispensing power the 
local authority are bound by them, and 
cannot effectively approve plans not in 
accordance with the bye-laws. 
^ApprovaV* in section 15 of the Bristol Cor- 
portjUion Act, 1897, means a legally valid 
approval. 
Re Mcintosh and Pontjpridd Improvement 
Commissioners, 8 T. L. B. 2()S, followed. 
Case stated by two jastices in and for the 
dty and county of Biistol. 

At a petty sessions holden on the 10th of 
May, 1898, at the petty sessional court- 
house, Bristol, in and for the city and 
county of Bristol, an information preferred 
on the aOtb of March, 1898, by Thomas H. 
Yabbicora (hereinafter called the appel- 
lant) against Edward Eling (hereinafter 
called the respondent) under section 35 of 
the Bristol Improvement Act, 1847. charging 
that the respondent unlawfully did erect a 
•ertain house contrary to the provisions of 
the said Act, inasmuch as he omitted to 
build a parapet to the said house, was heard 
and determined by us (the said parties and 
their solicitors being respectively present), 
and upon such hearing we dismissed the said 
information subject to the following case : — 
1. The facts proved at the hearing of the 
said information were the following, namely, 
the house mentioned in the said information 
was erected by the respondent at Bed* hill, 
in the parish of St. George, in the city and 
county of Bristol, at a date subsequent to 
the 31st of October, 1897, being the date of 
the commencement of the Bristol Corpora- 
tion Act, 1897. 

Prior to the commencement of the Bristol 
Corporation Act, 1897, the parish of St. 
G^rge was situated in the urban district of 
Si George, in the county of Gloucester, and 
that by the provisions of that Act the 
pariah became part of the city and county 
of Bristol, 
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The said house was one of a continuous 
row of houses, and that the walls separating 
the said bouse from the adjoining houses on 
either side were party walls. 

The said house was erected in accordance 
with a plan deposited by the respondent 
with the urban district council of St. George 
before the 12th of June, 1896. The said 
plan did not comply with bye-law 26, made 
under section 157 of the Public Health Act, 
1875, and then in force in the urban district 
of St. George (which bye-law is hereinafter 
set out), in that it showed that the party 
walls of the said house were not intended to 
be carried up above the roofs of the said 
adjoining houses, as required by the said 
bye-law ; but notwithstanding such non- 
compliance, the said urban district council 
purported to approve the said plan on the 
said 12th of June, 1896, which approval was 
endorsed on the said plan as follows : — 
St. George Urban District Council. 
Plan approved 12th of June, 1896. 
(Signed) A. G. Verrier, 

Presiding Chairman. 
2. The Bristol Improvement Act, 1847, 
enacts as follows : — Section 35 : " All sepa- 
rate side walls or party walls shall be well 
and closely lined up to the underside of the 
slates upon the roof of the building, and the 
parapets of the height and thickness as 
specified for party walls shall be built on 
such side walls or party walls." 

Section 37 : *' Every parapet, wall, and 
every party wall hereafter to be erected 
within the city and county shall be carried 
up at least two feet above the slates or other 
covering of the roof of the premises adjoin- 
ing." 

The aforesaid bye-laws of the urban dis- 
trict of St. George, dated 4th of November, 
1885, which were admitted in evidence by 
us, though objected to by the respondent, 
provides (section 26) : — " Every person who 
shall erect a new building shall cause every 
party wall of such building to be carried up 
nine inches at the least in thickness — 

" (1.) Above the roof, flat, or gutter of the 
highest building adjoining thereto to such 
height as will give in the case of a building 
of the warehouse class or of a public build- 
ing a distance of at least 3 feet, and in the 
case of any other building a distance of at 
least 15 inches measured at right angles to 
the slope of the roof, or above the highest 
part of any flat or gutter as the case maj be." 
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The Bristol Corporation Act, 1897, enacts 
as follows: — 

Section 15 : "All bye-laws, rules, and 
regulations and all orders (other than pre- 
cepts) made by the urban district councils or 
the local authorities respectively (so far as 
they relate to the added area) under any 
Act of Parliament, and in force at the com- 
mencement of this Act, are hereby annulled, 
but all penalties incurred thereunder, and all 
forfeitures which may have ensued by reason 
thereof, may be enforced and recovered by 
the corporation in like manner and in all 
respects as the same respectively might have 
been enforced and recovered by the respec- 
tive councils and local authorities, as the 
case may be, in case this Act had not been 
passed, and shall be carried by the corpora- 
tion to the credit of the district fund. Pro- 
vided that all plans of new streets and of 
new buildings within the added area ap- 
proved of by the urban district councils or 
the local authorities respectively, upon the 
commencement of this Act, shall be valid 
for the period of two years after that date, 
but at the expiration of that period fresh 
plans of such new streets and new buildings 
as shall not at that date have been com- 
menced shall be deposited for the approval 
of the corporation, which plans shall be in 
conformity with the bye-laws, rules and 
regulations in force within the city." 

Section 30 (1): "Except as by this Act 
otherwise expressly provided all the jurisdic- 
tion, powers, rights, privileges, authorities, 
immunities, and duties of the corporation as 
a municipal body, and of the council of the 
existing city, and any committee thereof, 
acting on the execution of such enactments 
as are at the commencement of this Act in 
force within the existing city, and of the 
corporation as the urban sanitary authority 
for the district, or any committee thereof, 
shall extend to and throughout the city ; and 
all charters and enactments, and all bye-laws, 
orders and regulations, lists of tolls, tables of 
fees and payments, and scale of charges at 
the commencement of this Act, in force 
within and applicable to the existing city, or 
to the burgesses or inhabitants thereof, shall, 
subject to the provisions of this Act, extend 
and apply to the city and the inhabitants 
and burgesses thereof, until, or except in so 
far as, any of such bye-laws, orders, regula- 
tions, tolls, fees, payments, or charges may 
be repealed or altered." 

40 



63 J. P. 149. 

3. The appellant contended that on the 
authority of Be Mcltttoah and Pontypridd 
Improvement Commissi oners , 8 T. L. R, 128, 203, 
the approval of the urban district council of 
St. George of a plan contravening the bye- 
laws of the urban district of St. George was 
a nullity ; that the proviso in section 15 of the 
Bristol Corporation Act, 1897, applied to 
cases where the bye-laws of the urban district 
council of St. George differed from the bye- 
laws, rules and regulations in force within 
the city, and preserved for two years the 
right to build in accordance with approved 
plans complying with the bye-laws of St. 
George, but that it did not make valid a plan 
which had been illegally approved ; that the 
case must be regarded as though no plan had 
been approved by the district council ; that 
the respondent's house must therefore 
comply with the Bristol Improvement Act, 
1847, and that by sections 35, 37 of that Act 
the respondent was obliged to erect parapets 
on the party walls of his house, and to carry 
up the said party walls at least two feet 
above the slates or other covering of the 
roofs of the adjoining premises. 

4. The respondent contended that as the 
district council of St. George had in fact 
approved of the plan of his house, he was 
entitled, under the proviso to section 15 of 
the Bristol Corporation Act, 1897, to build 
the house in accordance with the plan, and 
that we had no authority to inquire whether 
the plan did or did not comply with the bye- 
laws of the urban district of St. George, nor 
whether the approval of the plan was or was 
not valid. 

5. We were of the opinion that the respon- 
dent's construction of section 15 of the 
Bristol Corporation Act, 1897, was correct. 
We were also of the opinion that sections 35, 
37 of the Bristol Improvement Act, 1847, 
did not make it obligatory to build parapets 
on party walls of buildings erected in the 
city, but merely required that, if any para- 
pets were built, they should be of the height 
and thickness therein specified. 

6. The questions of law arising on the 
above statement of facts are whether our 
construction of section 15 of the Bristol 
Corporation Act, 1897, and sections 35 and 
37 of the Bristol Improvement Act, 1847, 
was correct. Whereupon the opinion of the 
said court is asked upon the said questions 
of law. Whether or not we, the said jus- 
tices, were correct in our determination as t 
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aforesaid ; and if not, the said court is prayed 
to make such order as on the premises the 
court may deem meet. 

E. B. COLTHURST, 
J. W. ARR0W3MITH. 

Clavell Salter for the appellant.— The local 
authority had no right to waive their own 
bye-laws. " Approved " in section 15 of the 
Bristol Corporation Act, 1897, must mean 
" legally approved." The justices had juris- 
diction to inquire as to the approval; for 
instance, in some cases the approval may 
have been obtained by fraud. In the present 
case it was probably an oversight of the 
urban district council of St. George, and 
they were ignorant that the plan infringed 
their own bye-laws. If it was done inten- 
tionally, then, as they had no legal right to do 
it, their act was void and of no effect. In re 
Mclnlosh and Pontypridd Improvemeiit Com' 
missioners (^supra) is directly in point. 
He also cited Baxter v. Bedford, 1 T. L. R, 
424 ; Reg, v. Mayor of Newcastle-upon-Tyne, 
60 Z. r. %3 ; 53 J. P. 788. The respondent 
cannot rely on a mistake or an excess of 
jurisdiction on the part of the urban district 
council of St. George. 

J, E. Bankes for the respondent. — The 
magistrates were right in their decision. 
They had no jurisdiction to inquire into the 
circumstances under which the approval was 
given by the urban district council of St. 
George— " approved " in the Bristol Corpora- 
tion Act, 1897, s. 15, means "approved in 
fact." Here the plan was sent in in accor- 
dance with the bye-laws, it was deliberately 
approved and has been acted on. The house 
in question is one of a row many of which 
had been finished before the district was 
transferred to the Bristol Corporation. The 
Bristol Corporation can stand in no better 
position than the urban district council of 
St. George, and the latter would have been 
estopped if they had interfered after approv- 
ing the plans and allowing them to be acted 
upon. The Bristol Corporation are trpng to 
enforce a right which their predecessors had 
not got. The expressions of Wright, J., In re 
Mcintosh and Pontypridd Improvement Com- 
missianers {supra^ are obiter dicta and do not 
apply to this case. 

Day, J. — I am clearly of the opinion that 
the case of Re Mcintosh and Pontypridd 
Improvement Commissioners (supra'), which is 
referred to in the special case, governs this 
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case. The case is quite rightly decided in 
every point, both in principle and upon the 
authorities which are referred to in the 
judgment of Wright, J. It is clearly a bind- 
ing authority upon us, and should have con- 
trolled the magistrates. I quite agree with 
the argument of the respondent that the 
Bristol Corporation are in no better and no 
different position from that in which the 
district council of St. George were as to 
exercising the authority entrusted to them. 
They are in no better and no different posi- 
tion whatever, for I am clearly of opinion 
that the St. George Urban District Council 
would have been entitled at any time to 
take advantage of the law, and that 
they had no power to control the law. 
As decided in Re Mclntoah and Pontypridd 
Improvement Commissioners (jnipra), the bye- 
laws have the effect of law, which is 
not within the competence of any private 
body to dispense with, or any body 
which exercises quasi public authority for 
the time being. They have no more power 
to dispense with the law of England than 
private people have power to dispense with 
it. They are bound by this law like any- 
body else, and they are bound by their own 
bye-laws, and there is no power at all to 
dispense with the bye-laws. The Corpora- 
tion of Bristol are not seeking to enforce 
any power other than that of the St. George 
authority. The bye-laws are binding, and 
they ought to have said so. It is said that 
the dispensation is not operative, and I am 
clearly of the opinion that it was not opera- 
tive, and that the Bristol Corporation were 
entitled to take up the position they did and 
examine the question, and say whether the 
building was in accordance with the bye-laws. 
They have gone into the question and come 
to the conclusion that it is not within the 
bye-laws which had been dispensed with by 
the local authority. The question of their 
dispensation having been brought up for 
investigation before the justices, the jus- 
tices ought to have come to the conclusion 
that the dispensation was invalid, and 
not operative in any sense at all. It is 
said that by reason of section 15 of the 
amalgamating Act, if I may term it so, the 
plans having been approved they are effec- 
tive. That is begging the whole question. 
The section says, "Provided that all plans of 
new streets and of new buildings within the 
added area, approved by the urban district 
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coancils or the local aathorities respectively 
before the commencement of this Act. shall be 
valid for the period of two years after that 
date." That means not actually approved, 
bat legally and lawfully approved. It means 
shall be approved in such a way as to bind 
the persons who give the approval. It does 
not mean to give effect to invalid dispensa- 
tions, to invalid plans, or to plans which 
violate the bye-laws. All the acts done 
under the bye-laws are maintained by the 
section to which I have referred, but no acts 
disapproved by the bye-laws are rendered 
effective ag.iinst the bye-laws or against the 
statute. To my mind the magistrates came 
to a wrong conclusion in holding that sec- 
tion 15 had any other or different effect, and 
the true construction is that which I have 
pat upon it. Therefore, the question asked 
in the case must be answered in the negative. 

Lawrance, J. — I am entirely of the same 
opinion. I think that the approval of sec- 
tion 15 of the Bristol Corporation Act means 
that which can be legally approved by the 
St. George Urban District Council. They 
had a perfect right to sec whether the urban 
district council were acting under their legal 
powers, the powers conferred on them, that 
is, by their bye-laws, when they gave their 
approval to the«e plans. I think this case is 
entirely decided by the authority of the case 
of Re Mcintosh and Pontypridd Improvement 
Commiesioners (supra). It is absolutely in 
point, and the judgment of Wright^ J., is 
dear upon the point altogether. He men- 
tions two cases, to which I have already called 
attention, one which is strong to show a 
public body could not acquiesce them- 
selves even if they stood by and knew 
what was being done was being done 
illegally, and had power to interfere ; 
but it is very much stronger in regard 
to aoquiesence especially when that aoquies- 
ence is sought to be used as an estoppel 
against them. The other case is the case of 
Baxter v. Mayor, dbc, of Bedford (fupra), in 
which the learned judge several times during 
the course of the case says in effect, ** I do not 
care what the corporation did, I do not care 
what their officers did, they had no power to 
do it, and therefore, if they did waive their 
powers, they had no right to do so.'* If so, 
it seems to me the first duty of the Bristol 
Corporation was to see that the approval by 
the urban district coancil was a legal one. 
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There can be no doubt under the circum- 
stances it was illegal, that is to say, it was 
contrary to their bye-laws, and therefore the 
Bristol Corporation were right in the view 
they took, and the appeal will be allowed. 
Appeal allowed. 

Solicitors for the appellant : Robins. Hay, 
Waters and Hay, for D. Travers Barges, 
Bristol. 

Solicitors for the respondent : Meredith, 
Boberts and Company, for T. D. Sibly, 
Bristol. 
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February 4. 
BEQ. V. JOnN C. SAUNDERS. 

Criminal law—Hearsay evidence— Inadmissi- 
bility — Power of court to quash con- 
viction of person with reference to whom 
no question raised in case— (11 & 12 
Vict. c. 78), 8. 2. 

The defendant was charged with conspiring 
with two other persons to obtain goods by 
false pretences from various tradesmeih 
During the trial a deputy chirf'constable 
was called and asked, with reference to a 
shop opened by one qf the persons charged, 
who had pleaded guilty, " Did you make 
inquiries as to whether any trade had been 
donef' The answer was "/ did^ He 
wcut then asked ^^Did you, as a result qf 
such inquiries, find that any trade had been 
done" and he answered, **Idid not," 

Held, that this evidence was iftadmissible and 
that the conviction must be quashed. 

The court has pouter to quash a conviction 
against a prisoner even though no qt*estion 
as regards that prisoner has been raised in 
the case reserved, and the court will exercise 
this power where it is quite clear that the 
law applicable to the question raised in the 
case is equally applicable to euch prisoner. 
Case stated by the chairman of the Hunt- 
ingdon quarter sessions. 

1. At the Michaelmas quarter sessions of 
the peace, holden at Huntingdon, in and for 
the county of Huntingdon, on Tuesday 
the 18th of October, 1898. Frederick Ward, 
James Saonders, and John C. Saanders 
stood indicted with various charges 
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Reg. r. John C. Saunders. 
misdemeanonr, to wit, of obtaining goods by 
false pretences and of conspiracy, the counts 
in such indictment numbering in the whole 
11, to all of which counts the defendant 
Frederick Ward pleaded guilty, and the 
defendants James Saunders and John C. 
Saunders, not guilty. 

On the trial of the defendants James 
Saundets and John 0. Saunders, counsel for 
the prosecution offered no evidence on the 
t^ro counts for obtaining goods by false 
pretences, but relied upon the following 
counts for conspiracy. 

First count : The jurors, for our Lady 
the Queen, upon their oath present that 
Frederick Ward, James Saunders, and John 
C. Saunders, on the 2nd of July, a.d. 1898, 
unlawfully, fraudulently, and deceitfully 
did conspire and agree together to obtain 
and acquire to themselves by divers false 
pretences, and subtle means and devices, of 
and from Arthur Sutton Deacon and others, 
trading as the Freizall Food Preservative 
Company, divers goods and chattels, to wit, 
sausage skins, the propeity of the said 
Arthur Sutton Deacon and others, trading as 
aforesaid, and to cheat and defraud them 
thereof, to the evil example of all others in 
the like case offending against the peace, &c. 

[There were other similar counts set 
out in the case, charging the three defen- 
dants with conspiracy to cheat and defraud 
other persons of divers goods.] 

Eleventh count : And the jurors aforesaid, 
upon their oath aforesaid, do further present 
that the said Frederick Ward, James 
Saunders, and John G. Saunders, on or 
about the 4tb of June, a.d. 1898, unlawfully, 
fraudulently, and deceitfully did conspire 
and agree together to obtain and acquire to 
themselves by divers subtle means and 
devices of and from divers tradesmen and 
people in business, who should thereafter 
bargain with the said Frederick Ward, James 
Saunders, and John 0. Saunders for the sale 
of the goods and merchandise of the said 
tradesmen and persons in business respec- 
tively of the said goods and merchandise, the 
property of the said tradesmen and persons 
in business respectively, and to cheat and 
defraud the said tradesmen and persons in 
business of their said goods and merchandise, 
against the peace, &c. 

2. [This paragraph related to one of the 
points disposed of on the 10th of December 
last. (See E€g. ▼. Saunders, 63 /. P. 24.)] 
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3. Superintendent Coppin, of the Hunt- 
ingdonshire police, was called as a witness 
for the prosecution, and was asked in examina- 
tion in chief, '* Did you make inquiries as to 
whether any trade had been done ? " Counsel 
for John C. Saunders objected to the question 
on the ground that it was not admissible in 
evidence, but I overruled the objection, and 
the question was answered in the affirmative. 
Counsel for the prosecution then asked, *' Did 
you as a result of such inquiries find that 
any trade had been done, except with the 
witness Rooke?" (a butcher who had pre- 
viously given evidence). Counsel for John 
C. Saunders objected also to this question 
being answered upon the same ground, but I 
overruled the objection, and the question 
was answered in the negative. I consented 
to reserve the qnesfcion of the admissibility 
of the evidence given in reply to those two 
questions for the consideration of this 
honourable court. I may mention for the 
information of the court that, at the time 
the questions were put. Superintendent 
Coppin was being examined as to the move- 
ments of Frederick Ward and James 
Saunders in the neighbourhood of Godman- 
chester, where James Saunders had taken a 
house, where Frederick Ward, who had a 
small shop at St. Ives, lodged with him. 
John C. Saunders was living at Aylesbury 
at the time, where he had a small shop. 

4. [This paragraph related to the other 
point decided on the 10th of December last. 
See Eeg, v. Saunders itsuprd),] 

5. The jury found the two defendants 
James Saunders and John C. Baunders 
guilty of the conspiracies charged in the 
indictment, and the court sentenced James 
Saunders to 12 calendar months with hard 
labour, and John C. Saunders and Frederick 
Ward to three years' penal servitude re* 
spectively. 

The defendants were thereupon committed 
to her Majesty's prison at Cambridge, where 
they are now undergoing such sentences. 
The question of law reserved for the opinion 
of this court is. Were the replies to the ques- 
tions set out in paragraph 3 admissible in 
evidence, and if not could John C. Saunders 
be properly convicted on all or any of the 
counts of the indictment ? 

(Signed) J. M. Heathcote, 

Chairman. t 

Digitize^ ^, ^_,30QlC 
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On the 10th of December last the case 
was remitted for the evidence on this point 
to be more fully stated (see Reg v. Saunders 
{supray). An outline taken from the chair- 
man's notes of the evidence and objections 
was now before the court. From this out- 
line it appeared that in March, 1896, James 
Saunders took a house in Limehjuse, and 
resided there until the spring of 1898, his 
brother, John C. Saunders, and his half- 
brother, Frederick Ward, lived with him 
there, the latter for a portion of the time. 
At the beginning of June Frederick Ward 
took a small house at Broadway, St. Ives, 
which he converted into a shop ; James 
Saunders took a house at Godmanchesier, 
where Frederick Ward lodged with him ; and 
John 0. Saunders opened a small butcher's 
shop at Aylesbury, under the name of John 
Ward. During June and July, 1898, orders 
were sent generally by Frederick Ward to 
the various tradesmen mentioned in the 
indictment, mostly for sausage skins, of which 
a large quantity was obtained. (The out- 
line of the notes set out a list of goods 
obtained.) The attention of the police was 
attracted to Frederick Ward and James 
Saunders early in June, and a watch was 
kept on their movements. When the shop 
at St. Ives was searched, the fittings were 
found to consist of a few empty boxes, 
a board, and a folding chair-bed. In addition 
some books were found containing the 
addresses of hundreds of tradesmen, includ- 
ing those from whom Frederick Ward and 
John G. Saunders had obtained goods. The 
house at Godmanchester was not used as a 
shop, but it was found that a quantity of 
goods, including sausage skins, were on the 
premises. Frederick Ward was arrested here. 
James Saunders was arrested at John 0. 
Saunders' shop at Aylesbury — this shop was 
described by Superintendent Pitson as a 
small butcher's shop, scantily furnished. No 
skins were found either at the St. Ives shop 
or Aylesbury shop, but at the latter a receipt 
was found for nine gallons of skins bought 
by John C. Saunders. 

The only evidence as to any actual 
disposition of the skins was given by 
George Booko, a butcher of Cambridge, whose 
evidence was to the effect that James Saunders 
had offered him sausage skins for sale at a 
lower price than what be considered market 
value, and that be refused to buy. 
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Deputy Chief -constable Coppin's evidence 
was as follows : — On the 13th of August I 
went to Aylesbury and found James 
Saunders in custody. He said, " If anything 
is wrong it must be my step-brother Fred. 
I can neither read nor write." At Hunt- 
ingdon I said, "When your brother Fred 
was arrested at your house a cask contain- 
ing ten stones of sausage skins was found 
there " ; he said, " They belong to me." Counsel 
for the prosecution then asked the two 
questions set out in paragraph 3, and the 
objections were taken as there set out. 

E. Wildy for the prisoner. — The evidence 
is clearly inadmissible, it is hearsay evidence 
of the worst character. The police make 
inquiries here and give in evidence the 
result of their inquiries, and do not call the 
persons themselves of whom the inquiries 
were made, who could then have been cross- 
examined. Assuming that the court is with 
me on that point, it does not matter that 
there is other evidence, properly admitted, 
sufficient for the jury to have acted upon. 
iReg, V. Gibson, 18 Q, B. D. 537 ; Reg, v. Rose, 
67 L,J. .V. a 289 ; 78 L. T, 119.) 

H, St. John Raikes for the prosecution. — 
The evidence comes to this, " I have made in- 
quiries and have discovered nothing." It 
is impossible to have a summary of nothing, 
and this is merely a statement that he was 
unable to bring any evidence on the point. 
In order to establish the proposition for the 
defence, it must be shown that the inquiries 
were verbal inquiries, and not inquiries such 
as the examination of the books or shop, &c. 
(Lord Russell of Killowen, L.C.J.— 
'i'he question here relates to the past, 
whether any business had been done.) The 
answer was as to the result of watching. 
(Lord Russell op Killowen, L.C.J.— If 
the question was meant to be with refer- 
ance to the man's own watching it would 
have been in a different form.) (Wills, J.— 
"Inquiries" must mean verbal inquiries.) 
(Lord Russell of Killowen, L.C.J.— The 
deputy chief-constable does not appear 
to have been either resident at or on 
duty at St. Ives.) It is necessary for the 
defence to show that the verbal inquiries, if 
any, were addressed to persons other than 
witnesses who had been called. (Wills, J. — 
Does that make it any better ? Suppose the 
question had been, Did police constables A. 
and B., who have been called as witnesses, 
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tell you 8o and so ? That would not have 
been admissible.) The defence cannot show 
that any inquiries were addressed to anyone 
who was not called, and who had not been 
subjected to cross-examination, while the 
objection is that it is the summary of the 
evidence of other persons who were not 
called. (Lord Russell op Killowen, L.C.J. 
—So he would first of all have to ask the 
constable whether he was ?oing to tell them 
what a witness already called and sworn had 
told him.) This evidence was intended to 
meet a suggestion made by the defence. If 
the question was inadmissible at first, 
counsel abandoned the defence that a legal 
trade had been carried on, and set up the 
defence that, whatever Frederick Ward and 
John Saunders had done, there was not suffi- 
cient evidence to connect John C. Saunders 
with them. (Lord Russell of Killowe.n, 
L.C.J. — Counsel for the defence does not 
abandon anything, it is for the jury to 
consider.) The point in issue at the 
beginning of the trial was not in issue 
later. (Lord Russell of Killowen, 
L.C.J. — The case before us does not raise 
that point.) I am entitled to raise it as 
to whether, if the evidence was inadmissible, 
the conviction should be quashed, as it was 
not then a material issue. He referred to 
Reg. V. Francis, 43 X. J. M. C. 99. (Lord 
Russell of Killowen, L.C.J.— It is hard 
to say here that this evidence was wholly 
immaterial.) So far as the prosecution were 
concerned the trading might have been 
straightforward as between third parties, 
the defendant having obtained the goods 
fraudulently may have dealt with them 
properly. 

Lord Russell of Killowen, L.C.J.— 
I have with great reluctance come to the 
conclusion that the conviction against the 
two men James Saunders and John C. 
Saunders cannot stand. I come to that 
conclusion with great reluctance, because 
there seems to have been very ample evi- 
dence of gross fraud. These two men were 
indicted jointly in several counts in the 
indictment, these counts charged three 
persons with conspiracy to defraud, and the 
mode iu which the fraud was carried out 
was as follows. Frederick Ward, who 
pleaded guilty, had a shop in St. Ives, John 
G. Saunders had a place of business at Ayles- 
bury, James Saunders had a business else- 
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where. These three persons had ordered 
large quantities of sausage skins; these 
skins, ordered by John C. Saunders and 
James Saunders, found their way to St. 
Ives, to Ward's shop. These skins were 
obtained on credit, they were not paid for, 
and were got rid of in some way or other ; 
there was the evidence of Rooke that 
some were offered to him at such a low 
price that he refused them. Frederick Ward 
having pleaded guilty, the trial of John C. 
Saunders and James Saunders proceeds, 
John C. Saunders being defended by coun- 
sel. After evidence to the above general 
effect had been given, evidence quite ample 
to go to the jury, the deputy chief -constable 
is called, and he is examined by counsel 
and asked, "Did you make inquiries as 
to whether any trade had been done ? " 
The answer was "I did." At that point 
I think the judge ought at once to have 
interposed. I think the form of that ques- 
tion is material, it is not the result of 
the observation of the deputy chief -constable 
himself that is asked. The question points 
to a state of things past and gone, and to 
ascertain if a past and gone business had 
been done. The next question asked was, 
" Did you as a result of such inquiries find 
that any trade had been done except with 
the witness Rooke ? " and the answer to 
that was " I did not." Counsel suggests that 
this is a summary of nothing. Is that so ? 
Does it not convey to the ordinary minds, ** I 
have made inquiries, and as a result I find 
that no trade has been done?" Suppose 
counsel for the prisoner had asked, I do not 
say whether it would have been discreet or 
not, "What inquiries did you make?" the 
probable answer would have been. " I went 
to the persons who lived on each side of F. 
Ward's house, and to the persons who lived 
opposite, and all told me that the house was 
empty, and no trade was carried on there." 
That probably would have been the tenor of 
the answer. If he had begun to make such 
an answer the judge would at once have 
stopped him and said, " Tou must call those 
witnesses." But that would have been almost 
too late, what he had said would have had 
some effect on the jury. These questions 
seem to me to be obnoxious for tWo reasons — 
they are the result of inquiries from other 
persons, and, therefore, are statements that 
are made not upon oath and by persons 
who cannot be cross-examined — the two 
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principal grounds on which hearsay evidence 
is objectionable. The law of hearsay evid- 
ence in England is peculiar, but that is the 
rule. Then ii is suggested that the questions 
were immaterial. Immaterial in what sense 7 
Is it possible to say that they were imma- 
terial in the minds of the jury? It is 
impossible for us to say that they may not 
have had an effect on the jury. It is 
important to insist on the rule against the 
admissibility of hearsay evidence, except in 
the very limited number of recognised 
ezoeptions, and we must see that the law is 
not strained. In civil cases it was not until 
the rule (O. 39, B. 6) that it did not often 
occur that there had been a miscarriage of 
justice by reason of a misdirection, or 
evidence wrongly admitted. The rale is 
as follows : — " A new trial shall not be 
granted on the ground of misdirection, or of 
the improper admission or rejection of evi- 
dence . . . unless in the opinion of the court 
to which the application is made some sub- 
stantial wrong or miscarriage has been 
thereby occasioned in the trial.*' There is 
no such rule in criminal cases. If inadmis- 
sible evidence has been received, the verdict 
of the jury, based we know not how far on 
such inadmissible evidence, cannot be 
allowed to stand. This is another example 
of the scrupulous care of the law of this 
country that persons shall only be convicted 
on admissible evidence. Here there has 
been a miscarriage of justice, but it is not 
for that reason that we ought to strain the 
law. 

Wills, J. — I am of the same opinion. 
I share my lord's opinion that it is regrettable 
that these two persons should escape. There 
was ample evidence to support the convic- 
tion, and if the evidence objected to had not 
been tendered a conviction would probably 
still have followed. This evidence was 
material to the matter before the court. 
However much we may regret the failure 
of justice in a particular instance, we must 
look far beyond that and take care that 
sound principles are not violated in particular 
cases. In this case the inJictment against 
these two prisoners was for conspiracy to 
obtain goods by false pretences. In sub- 
stance the case was that the defendants were 
ordeiing goods they had no business to 
order at all. Some of the goods obtained 
by the prisoners were sent to Aylesbury, 
and from there found their way to St. Ives. 
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It was material to show that at St. Ives no 
real business was carried on, that the real 
use of the St. Ives house was as a store- 
house only where these goods so obtained 
might be got rid of. Under these circum- 
stances it was most material to show what 
sort of business was carried on at St. Ives, 
that goes to the root of the whole matter. 
The proper evidence would have been to 
call the people from the neighbourhood to 
say that no business had been carried on 
there during the time that they had observed 
the place; those people could have been 
cross examined. Instead of that the deputy 
chief -constable was called and asked, ** Did 
you go and ask other people" (for that is 
the meaning of the question he was asked) 
" what was going on there, and did you as a 
result of your questions find out that no 
business had been done there ? '* That seems 
to me to be hearsay evidence of the very 
worst character, and the question violates 
one of the most elementary rules of 
evidence. A more dangerous illustration 
could not be found than that evidence 
of such a kind should be given by an 
ordinary constable ; I do not speak of this 
particular case where the evidence was given 
by a deputy chief -constable, a person of 
much hi^jher position than an ordinary con- 
stable ; such evidence would be most 
dangerous. The evidence is said to be good, 
because the question may mean, *' Did you 
make inquiries of persons who have been 
called as witnesses ? *' That seems to me to 
be equally objectionable, it is just as inadmis- 
sible whether the question had reference to 
inquiries made of persons who had been 
called or of persons who had not been called 
as witnesses. Counsel has argued that, even 
if the question ought not to have been asked, 
nevertheless it was immaterial. I do not 
agree with that. There is no authority as 
far as I know that, because a question is 
immaterial, yet it may be asked. It often 
happens that a point that is strictly imma- 
terial goes a long way towards affecting the 
mind of the jury. On these grounds I quite 
agree that it is impossible to support this 
conviction ; I regret it, as I said before, but 
I feel the importance of upholiiug the 
cardinal rule that hearsay evidence and 
second-hand evid^•nce are not to be given. 

Lawkancb, J. — L am of the same opinion. 
The evidence is inadmissible on the ground 
that it is hearsay evidence, and o^ very 
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Beg. «. John C. Saundeks. 
objectionable class. It seems to me tbat 
there was ample evidence for the jury to act 
on withoat this evidence. It is clear that it 
would have a great impression on the minds 
of the jury if it could be shown that no 
hondrUde business was carried on at the St. 
Ives shop. That was the effect of the evi- 
dence of the deputy chief -constable, and I 
should think that the object of the question 
was to put the matter beyond any doubt 
whatsoever. If there had been any doubt 
before, such evidence would put it beyond 
all doubt. The evidence was most objec- 
tionable and was inadmissible. I share the 
regret of the court that the two men should 
escape, 

Bruce, J.~I am of the same opinion. 
The evidence is hearsay and is clearly inad- 
missible. The evidence went to show that 
the goods were not disposed of in the 
ordinary way of trade, and so would tend to 
show that they were not obtained in the 
ordinary way of trade. The question, " Did 
yon make inquiries ? " really amounts to ** Did 
you put questions to other people?" That 
seems to me to be the reasonable construc- 
tion of the question ; if that is so, the evidence 
then admits, not the observation of the person 
himself, but his version of the statements 
made to him by other persons. 

Kennedy, J. — The witness has compen- 
diously stated, through his mouth, evidence 
that he can only have learnt from others. 
The law is stated in Rotcoe's Criminal 
Evidence (12th edit.), p. 22 : " Evidence of 
facts with which the witness is not acquainted 
of his own knowledge, but which he merely 
states from the relation of others, is inad- 
missible upon two grounds. First, that the 
party originally stating the facts does not 
make the statement under the sanction of an 
oath ; and secondly, that the party against 
whom the evidence is offered would lose the 
opportunity of examining into the means of 
knowledge of the party making the state- 
ment." To that law there are well-known 
exceptions, but no exception comes near this 
kind of case except those cases where it is 
necessary to establish a fact, such as the 
absence of a person from a place, where the 
absence is not the fact in issue to be estab- 
lished, but the object is to establish the fact 
that diligent search has been made. iCroaby 
V. Percy, 1 Taunt. 364.) If this kind of evi- 
dence were to be permitted, assume that the 
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defence was an alibi, in which it was sought 
to make out that the prisoner was in a par- 
ticular town when the offence was committed 
elsewhere, the Grown might then call a 
police constable to say he bad made inquiries 
in that town and had found no one who had 
seen the prisoner there at that time ; that 
would be the summing-up of the result of 
his inquiries of persons living there. I am 
quite clear that this is hearsay evidence of 
a kind for which there is no justification. 

The court then considered the question 
whether it could quash the conviction against 
James Saunders, the question on the case 
before it relating only to John C. Saunders, 
though the same principle applied equally to 
both James and John G. Saunders. 

Lord Russell op Killowen, L.C.J.— 
The court thinks it has power to deal with 
the case of James Saunders, although no 
question as regards his conviction is raised 
in the case before us, because John G. 
Saunders was alone represented by counsel, 
at whose instance the case was stated. We 
think we have power to deal with conviction 
of James Saunders. The authority of the 
court is restricted to the questions of law 
reserved by the case, but the section of the 
Act (11 & 12 Vict. c. 78), s. 2, goes on "and 
the said justices . . . shall thereupon have 
full power and authority to hear and finally 
determine the said question or questions, 
and thereupon to reverse, affirm, or amend 
any judgment which shall have been given 
on the indictment ... or to make such 
other order as justice may require." It is 
apparent that the question of the admissi- 
bility of the evidence is exactly the same in 
the case of James Saunders as in that of 
John G. Saunders. It is clear that it is a 
mere question of form as to how effect is to 
be given to our juds^ment. One way would 
be to send the case back to be re-stated as to 
both the defendants; that would involve 
delay. An)ther way would be to inform the 
Home Secretary of our decision, but he 
could not quash the conviction, he could 
only remit the sentence. That course might 
not involve any injury in this case, but there 
might be cases where it would. If it was a 
doubtful question whether the law with 
respect to one prisoner mis^ht or might not 
affect the other prisoner, this court would 
not interfere. Here, where it is clear that 
the law affects both the prisoners, we think 
it a proper case in which the caurt can quasi 
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REa. V, John C. Saunders. 
the conviction as against James Saunders 
and John C. Saunders. 

Conviction against John C. Saunders and 
James Saunders quashed. 

Solicitor for the prosecution : Solicitor to 
the Treasury. 

Solicitors for the defence : Sole, Turner 
and Knight, agents for Papworth and French, 
Cambridge. 
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November 28, 1898. 

MAYOR, ETC., OF NEW WINDSOR AND 
ANOTHER r. TAYLOR. 

Highway — ^Bridge— Toll by prescription- 
Statutory toll — Effect of statute con- 
ferring toll upon prior prescriptive right 
—Windsor Bridge Acts (9 Geo. 2, c. xv. ; 
59 Geo. 3, c. cxxvi. ; 5 Vict. c. viii.) 
The Corporation of Windsor were entitled by 
prescription to a franchise to levy certain 
tolls upon Windsor Bridge, In 1734 an 
Act of Parliament teas passed which 
authorised them to levy the ancient tolls 
vjith one small alteration. In 1819 another 
Act was passed which repealed the former 
Act and authorised the corporation to levy 
certain tolls which differed materially from 
the ancient ones. The latter Act teas tem- 
porary^ and expired in 1874. 
Held (affirming the decision of the Court of 
Appeal, 62 J. P. 5), that upon the passing 
of the first Act, or, at any rate, upon the 
parsing of the second Act, the ancient pre- 
scriptive title to the tolls was merged in and 
extinguished by a new statutory title ; and 
that, therefore^ upon the repeal or expira- 
tion of the A cts conferring the statutory 
title, the prescriptive title did not revive. 
This was an appeal from the decision of 
the Court of Appeal, reported at 62 J. P, 5. 
Prior to the passing of the Act 9 Geo. 2, 
c. XV.. the Corporation of Windsor were 
liable, ratione tenures, to repair the then exist- 
ing bridge over the Thames at Windsor, and 
were entitled by prescription to levy certain 
tolls upon cattle, vehicles, and boats passing 
over or under the bridge. In the year 1734 
the above-mentioned Act was passed, which 
recited the ancient tolls and made one small 
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alteration in them, and gave the Corporation 
additional remedies in case of nonpayment. 
In 1819, by the Act 59 Geo. 3^ c. cxxvi., after 
reciting that the ancient bridge was ruinous 
and the existing tolls insufficient for rebuild- 
ing it, it was enacted that the bridge should 
be rebuilt and that the corporation should 
have power to levy certain tolls, which 
differed in many respects from the ancient 
tolls, and a power of distress was given in 
case of nonpayment. This Act was tem- 
porary, and expired in 1842. The old bridge 
was accordingly pulled down and a new one 
built in its place. In 1842, by the Act 5 Vict, 
c. viii., the Act of 1819 was extended till 
1873. From that year onwards, although the 
Acts had expired, the corporation continued 
to charge the ancient prescriptive tolls on the 
ground that, as the Acts were only tem- 
porary, the ancient tolls were not extin- 
guished by them, but remained dormant 
during the operation of the Acts, and revived 
again on their expiration. The plaintiff, 
desiring to raise the question of the legality 
of the tolls on behalf of the council, paid the 
toll under protest, and brought an action 
sigainst the corporation and their toll col- 
lector for the return of the money and for a 
declaration that the corporation were not 
entitled to charge any tolLs in respect of the 
bridge. 

The action was tried before Lord Russell, 
L.C.J., who gave judgment in favour of the 
corporation. This decision was reversed by 
the Court of Appeal (A. L, Smith, L.J., 
Rigby, L.J., and Collins, L. J.), who ordered 
judgment to be entered for the plaintiff, with 
a declaration that the corporation was not 
entitled to " levy any tolls for the passage of 
Windsor Bridge, or to close the passage of 
the bridge until payment of toll or other- 
wise." (See 62 J, P. 5.) The corporation 
appealed. 

Crachenthorpe, Q.C., and Sir Edward 
Clarke, Q.C. (with them Courthope Munroe\ 
tor the corporation, contended that the right 
to take toll was not extinguished, citing 
Co. Litt. 116a ', Vin. Abr. Toll, vol. 20, p. 297 ; 
Com. Dig., 5th edit., p. 99, title " Prescription," 
F. 3, and referring to the local Acts 9 Geo. 2, 
c. XV, 59 Geo. 3, c. cxxvi, and 5 Vict. c. viii. ; 
Islington Market Bill, 3 CI, dc F. 513 ; Mayor, 
dc, of Manchester v. Lyons, 22 Ch. D, 287. 

Witt, Q.C, and Danckwerts, for the respon- 
dent, were not called upon to argue,_^ 
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Mayor of New Windsor v, Taylor. 

Earl of Halsbury. — There are one or two 
points in this case which may admit of sab- 
sequent investigation and decision, but there 
is one point which, to my mind, is perfectly 
conclusive, and which, it appears to me, is the 
only point necessary for your lordships to 
decide : I mean the question of the effect of 
9 Geo. 2 upon the then existing franchise, 
and the consequent decision that must follow 
upon the repeal of that statute. I am the 
more desirous of confining what I have to 
say to the effect of that statute, and the con- 
sequences following upon the repeal of that 
statute, because I cannot help feeling that 
this point could not have been so prominently 
before the mind of the Lord Chief Justice as 
the other matters that appear to have been 
urged. To my mind the question is one 
which, when dissociated from the other 
question with which it has been somewhat 
clouded, is a comparatively simple one. By 
prescription the appellants had the right to 
take certain tolls. They had that right by 
prescription, and the right of a tenant under 
the lord of the franchise to do certain things 
could not be contested ; but the lord of the 
franchise had also certain rights in respect of 
the man who was under obligation to him, 
and, if he had so pleased, and if there had 
been misconduct in the nature of a fraud, 
either upon him or upon those persons 
against whom the franchise was exercised, ho 
might have had power to forfeit. That right 
was an important right, and a right which, in 
early times, was not infrequently exercised, 
but, in this case, the moment the Act of 
9 Geo. 2 was passed that right was gone. 
That question does not depend on the mere 
identity of the sums to be exacted from the 
public if there had not been a single change 
in any part of the things that were to be 
done, or power* to be exercised, the nature 
of the right itself, the root of the title under 
which a person invested with that right 
could use it against the general public was 
gone as originally granted. The person 
empowered to take the toll was clothed with 
a new parliamentary authority, and was, in 
fact, acting under a statute. If there had 
been any misconduct in the user of the fran- 
chise, as it is then inaccurately called, the 
lord of the franchise would have no right to 
intervene ; the person possessed of what was 
the new parliamentary right might act in 
defiance of the lord of the franchise. It is, 
therefore, clear to my mind, beyond question 

49 



63 J. P. 164. 

that the nature of the right itself is com- 
pletely altered by turning it into a statutory 
right, and that the right must continue, if it 
does continue, by virtue of the statute, with- 
out any power of revival or reverter back to 
its original nature. If that is the true view— 
and, by the Vice-Chancellor of the Duchy 
and by Sir George Jessel, I think the true 
view has been pointed out with great clear- 
ness (1882), 22 C7i. Div, 294, BOhi— it is hope- 
less to contend that the original franchise of 
these appellants is continued by reason of 
the statute which gave them the new right 
being repealed. On the contrary, the effect 
of that is that all their right is gone. I 
desire to place my judgment upon that 
ground, and that ground alone. Where a 
merely temporary statute supersedes an 
ancient franchise it seems to me that it 
would be open to argument whether the 
mere fact of giving increased tolls for a short 
period, with a reference to Parliament as to 
what they may do in the next session 
following the expiration of the statute, does 
not point to an intention by the Legislature 
that, unless some new application has been 
made to Parliament,- and subject to that 
application, the ancient dues are intended to 
ba absolutely got rid of. I say I do not 
decide that at present, it being unnecessary 
in this case, because the effect of the repeal of 
9 Geo. 2 is conclusive here ; but I do not wish 
it to be understood, as far as I am concerned 
at all events, that the case would be unargu- 
able apart from that consideration. It is 
open to argument whether the Legislature 
did not mean, " We do not intend that these 
rights, whatever they are, shall continue 
unless renewed by Parliament ; if they are 
not renewed by Parliament, they are intended 
absolutely to disappear." Thixt is an argu- 
ment which may well have to be considered 
in any future case. At present, the one pro- 
position we have to deal with is that the 
right to take tolls rested entirely on 9 Geo. 2, 
and from the time when that Act was 
repealed, except in so far as the right to take 
the toll was continued by the temporary 
Acts, the right was gone ; all that the appel- 
lants were entitled to rely upon was their 
statutory power, and as, by the hypothesis, 
the statutory power has expired, it appears 
to me that all power to levy a toll of 
any kind is gone. Therefore, I move your 
lordships that this appeal be dismUsed 
with costs. 
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Mayor of New Windsor v, Taylor. 

Lord Watson.— I desire to rest my judg- 
ment in this appeal entirely upon the view 
which I take of the effect of the Act 9 Geo. 2, 
c. XV., upon the franchise which was pre- 
viously possessed hy the appellants. I do not 
think it necessary in this case to consider the 
point, which does not seem to me to arise, 
how far the Legislature can add provisions 
to the terms of a franchise, leaving the fran- 
chise standing and unimpaired. That they 
may do so is possible— I do not intend to 
express any opinion to the contrary — and if 
the Act of George 2 had merely been an 
enactment to the effect that was contended 
by Mr. CrackenUiorpe,ii is quite possible that 
the franchise might have outlived the pass- 
ing of that statute. But, when the substance 
of the Aot is looked to, there are a great 
many considerations which, to my mind, 
clearly point to this result— that the Legisla- 
ture did not intend the franchise to subsist 
and be an available right to the holders ; 
that their intention was to substitute for it a 
statutory right which was, at least, equiva- 
lent to the franchise, and to leave no other 
right standing ; to regulate the rights of the 
holders of the franchise or the rights and 
obligations of those who used their bridge. 
The enacting clause is very plain to this 
effect : "That it shall and may be lawful to 
and for the person or persons appointed . . . 
by the said mayor, bailiffs and burgesses, or 
their assigns, to collect the said tolls " (what 
are the said tolls ? The tolls which they are 
accustomed by virtue of their franchise to 
collect), " and to take of all persons " (there 
the statute widens the exemption given to 
freemen, which is not altogether unim])ortant 
— the freemen are to be exempted) ; they are 
" to demand and take of all persons (other 
than freemen of the said borough) the 
respective tolls before mentioned " ; in other 
words, they are to levy the franchise tolls. 
It would be out of the question to suggest 
that, having made statutory provision for the 
levy of those franchi.se tolls for the future 
under statutory authority, the Legislature 
intended the mayor, bailiffs, and burgesses to 
continue to levy the same tolls under their 
franchise. Well, what appears to me to have 
been effected by that part of the enacting 
clause of this statute is sim^ily to create what 
it was quite competent for them to do— a 
statutory authority in the room of, and in 
substitution for, the right of franchise which 
was previously available to the mayor, 
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bailiffs, and burgesses. The effect of that 
substitution of a new statutory authority for 
an authority derived from a franchise only 
was, I apprehend, on the clearest authority to 
determine the franchise — to put an end to it ; 
and, accordingly, I think the matters stood in 
the position that there was no franchise ; 
there was a perpetual right to levy, according 
to the scheme substituted for the franchise, 
certain sums for the bridge, and thereupon 
the mayor and burgesses go to Parliament 
for another Act. I do not intend to refer to 
the terms of that Act, or to discuss or con- 
sider what might have been its effect in 
different circumstances. If I am right so far 
as I have gone, the only consideration which 
it raises is limited to this point : does it any- 
where set up the franchise anew ? In my 
opinion it certainly does not. To begin with, 
the Legislature cannot create a franchise — 
that is a matter beyond its powers ; but I do 
not dispute its entire competency to create 
a statutory remedy and statutory rights and 
statutory obligations, which will form the 
equivalent of a good franchise right ; that is, 
undoubtedly, in its power to do. But, in 
the second statute and in its successor, so far 
as I can find, there is no attempt to do that ; 
there is no new statutory right created; 
there is no substitution for the franchise 
created. All the clauses that are founded 
upon are clauses simply reserving certain 
rights and privileges which are assumed to 
have been, at the time the later Acts of 
1819 and 1842 were passed, vested in the 
mayor and burgesses. But how far these 
reservations might reserve the right which 
was competent to and in the mayor and bur- 
gesses at that time it is not necessary to 
discuss. They could not have the effect of 
calling again into existence and revivifying a 
right that was dead and gone a century 
before. On these grounds, my lords, I think 
the judgment appealed from ought to be 
affirmed with costs. 

. Lord Sh AND.— Concurring as I do in 
thinking that the judgment of the Court of 
Appeal should be affirmed for the reasons 
stated by your lordships as to the effect of 
the statute of 9 Geo. 2, and the learned 
judges of the Court of Appeal having in 
their unanimous judgment so fully, carefully, 
and, in my opinion, satisfactorily dealt with 
the question raised, I think it unnecessary to 
add any observation of my own. 
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Mayor of New Windsor v, Taylor. 

Lord Davey. — The ground upon which 
the Lord Chief Justice decided the present 
case seems to me to be summed up in one 
proposition which I will read from his judg- 
ment. The corporation "were entitled to 
take and receive the tolls mentioned in the 
Act (9 Geo. 2) by virtue of their prescrip- 
tive right, and all that Act did was" to give 
them " increased facilities for enforcing those 
rates, and nothing more." I respectfully dis- 
sent from that proposition, and I cannot help 
thinking, when I carefully read the Lord Chief 
Justice^s judgment, that his lordship^s mind 
was not directed to the view of that Act of 
Gteo. 2 which has commended itself to the 
learned judges in the Court of Appeal and 
to your lordships. I hold it to be an indis- 
putable proposition of law that where an 
Act of Parliament has, according to its true 
construction, to use the language of Little- 
dale^ J., "embraced and confirmed" a right 
which had previously existed by custom or 
prescription, that right becomes hence- 
forward a statutory right, and that the lower 
title by custom or prescription is merged in 
and extinguished by the higher title derived 
from the Act of Parliament, Turning 
to the Act of Geo. 2, I have no doubt 
whatever that that Act did confer a 
statutory right to tolls of the same 
amount as that which the corporation had 
previously received by custom or prescrip- 
tion, although differing in one respect as to 
the persons liable to those tolls. When you 
turn to the preamble of the Act you find it 
recited that the corporation " are entitled to 
receive certain customary tolls for pontage 
and passage over and ander the said bridge," 
and when you come to the enacting part you 
find that "the said customary tolls for 
pontage and passage over and under the 
same . . . shall be and remain vested in" 
the corporation " and their successors." And 
that is followed by the enactment that it 
^all be lawful for the collector (I am read- 
ing it shortly) appointed by them " to collect 
the said tolls, to demand and take of all 
persons (other than freemen) . . . the 
respective tolls before mentioned." I cannot 
conceive, my lords, that that is not such a 
confirmation of the previous title of the 
corporation as would operate to give hence- 
forward, after the passing of that Act, a 
statutory right to the tolls, subject to the 
exception mentioned, which would merge 
and extinguish the previous lower title by 
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prescription and custom. That is not a mere 
technical rule of law, but it is founded upon 
reason and substance, because the difference 
between a franchise by prescription and a 
statutory right will be at once recognised by 
every lawyer. There is a difference in its 
origin and in this evidence by which it may 
be supported. The root of title Sa an Act of 
Parliament, and it is sufficiently proved by 
the production of that Act of Parliament, 
instead of being evidence whenever it is 
called in question by the more or less 
precarious proof which is necessary to 
support a prescription. And it differs also 
in its incidence ; it is not liable to be dis- 
proved in various ways which are familiar 
to lawyers, nor is it liable to forfeiture or to 
be called in question by any process of 
8cio fa. Therefore, my lords, I am of 
opinion that what I conceive to be the 
ground of the Lord Chief Justice*s judgment 
cannot be supported, and that from the date of 
the passing of the Act of Geo. 2 the right to 
these tolls was a statutory right and nothing 
else. The previous right by prescription was 
dead and gone. The Act of Geo. 3 repealed the 
Act of Geo. 2 absolutely — I think there can 
be no doubt of that — and section 6 of that 
Act, which the Lord Chief Justice treats 
as a mistake, I think was perfectly accurate 
in every respect. Section 6 of that Act 
contains these words : " And in consideration 
of the great expense," and so forth, " and the 
ceasing of the several tolls which at present 
they are entitled to take and receive by 
virtue of the before-recited Act." Accord- 
ing to my view, that statement was perfectly 
accurate, the tolls had been taken under the 
previously recited Act, the Act of Geo. 2, 
and did then cease by virtue of the repeal. 
It is unnecessary, my lords, to pursue the 
subject further, as it is not dispute<l at the 
Bar that, if the first Act extinguished the 
title by prescription, the saving clause con- 
tained in section 51 of the Act of Geo. 3 will 
not have the effect of reviving a dead title 
by prescription. I do not dissent from the 
observations of Righy^ L. J., and Collins^ L. J., 
as to the different characters in which the 
corporation stood as regards the bridge 
under the Act of Geo. 3 contrasted with that 
of the owner of the franchise ; I think it 
sufficient to rest my judgment on the grounds 
I have mentioned, and I concur in the 
motion which has been made by my noble 

and learned friend. r^ r^r^rAo 

Digitized by^OOQ Ic 



THE JUSTICE OP THE PBAOB. 



Mayor op New Windsor v. Taylor. 

Lord Ludlow. — The question in this case 
is whether by the operation of certain Acts 
of Parliament some old franchise or pre- 
scriptive rights of the corporation have been 
extinguished. I am satisfied to rest my 
judgment upon the statute of Geo. 2. In my 
opinion the Act of Geo. 2 extinguished the 
old franchise or prescriptive rights and 
substituted in their place a new parliamen- 
tary title. I observe that the franchise title 
and the parliamentary title are two distinct 
and different things. Now, that being so, it 
seems to me that this case is brought well 
within the judgment of Little, V.-C, a judg- 
ment which was approved of by the late 
Master of the Bolls, Sir George Jessel, in the 
case of Mayor and Corporatiofi of Manchester 
V. Lymia (1882), 22 Ch, D. 294, 301. The 
Vice-Chancellor said : " But if, after such a 
grant has been made by the Grown of three 
estates which conjointly constitute, Parlia- 
ment step in, whether on the solicitation of 
the grantee or otherwise, and by their joint 
act create the same rights or larger or 
different rights of the same nature and 
character in favour of the grantee, it seems 
to me that of necessity these parliamentary 
rights, emanating as they do from a paramount 
authority, must supersede those which the 
grantee was previously holding from the 
Grown alone, and that after the passing 
of such an Act there can be no continuing 
tenure by the grantee under his original 
title, nor a continuance of his prior account- 
ability on foot thereof to the Grown." It 
appears to me that this Act of Geo. 2 
comes well within the terms of that judg- 
ment. I think it unnecessary to say any- 
thing with regard to the Act 59 Geo. 3, 
resting as I do my judgment upon the Act of 
Geo. 2 ; but it may be observed that the 
Act of Geo. 3 repeals the Act of Geo. 2, and 
creates a new set of tolls of a different kind, 
but from a limited period. Now that limited 
period has expired, and if it is correct to say 
that the Act of Geo. 2 extinguished the 
old franchise or prescriptive rights, nothing 
remains, and the corporation are not entitled 
in this case to recover the tolls. I entirely 
agree in what has been said by your lordships 
with regard to this case. 

Appeal dismissed. 

Solicitor for the appellants (the corpora- 
tion) : J. J. Chapman for P. Lovegrovo, 
Windsor. 

Solicitor for the respondent : E. Bctteley. 
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January 17. 

WEST LANCASHIRE RURAL DISTRICT 
COUNCIL r. OaiLVY. 

Public Health— Water supply— Enforcement 
of supply to house — Expenses of 
necessary works — Public Health Act, 
1875 (38 & 39 Vict. c. 55), s. 62.— Public 
Health (Water) Act, 1878 (41 & 42 Vict, 
c. 25), s. 3. 
The limit of cost under sectio?i 3 of the Public 
Health QWater) Act^ 1878, has no applica- 
tion in cases where proceedings are taken 
under section 62 of Uie Public Health Act, 
1875, but if an owner is required under 
that section to obtain a supply of vMter 
from an unreasonable distance his remedy 
is by appeal to the Local Government 
Board, under section 268 of the Act of 1875. 
Gase stated by the justices of the peace 
acting in and for the county of Lancaster, 
upon the hearing before them, as a court 
of summary jurisdiction sitting at Groston. 
The respondent, Thomas Ogilvy, was sum- 
moned upon the complaint of the West 
Lancashire Bural District Gouncil to show 
cause why an order should not be made for 
payment by him to the said appellants of 
the sum of 6/. 10^. bd., being the balance 
of expenses incurred by the said authority 
in executing works for obtaining and 
furnishing a supply of water for or in respect 
of premises situate at Holmeswood Tarleton, 
in the West Lancashire rural sanitary district, 
of which the respondent was at the time of 
the execution of such works the owner. 
Upon the hearing of the summons the 
following facts were admitted. 

1. The appellants are the local authority 
within the meaning of that term, as defined 
by section 4 of the Public Health Act, 1875, 
for the rural sanitary district of West Lanca- 
shire, and the respondent is, and was at 
the time of the happening of the events 
hereinafter stated, the owner of the dwell- 
ing-house, farm, and lands known as, and 
hereinafter referred to as, Shortwood Hall, 
situated at Tarleton, in the said district. 

2. In the year 18'J7 the appellants, acting 
under the powers conferred on them by the 
Public Health Act, 1875, provided a supply 
of water for a portion of their district, 
namely, the township of Tarleton, in whichi 
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township the respondent's said premises are 
situated, and Winter cdUi) laid down, as shown 
by the red line on the plan which is annexed 
to and forms part of this case, at the cost of 
34(M., a three-inch water main or pipe on a 
highway known as Marsh-lane, for the supply 
of premises belonging to the respondent, and 
known as Mei*e House, Haverswood Hall, 
and Fells Farm respectively, as well as 
Shortwood Hall. There was no invitation 
to the appellants on the part of the respon- 
dent to furnish such supply. In order to 
provide for a supply of water for the 
respondent's premises, known as Fells Farm 
and Shortwood Hall, the appellants laid in a 
public footpath leading from Marsh-lane to 
Fells Farm, to a point about 293 yards from 
Shortwood Hall, a branch main or pipe which 
was connected with the main or pipe in 
Marsh-lane. 

The said footpath is upon land of which 
the respondent is the owner, and the land 
between such footpath and Shortwood Hall 
is also the property of the respondent. The 
mains so laid by the appellants are connected 
with other mains forming part of the appel- 
lants' water system to Marsh-lane, and, by 
means of such mains, water could, on the 
5th of October, 1897, have been furnished to 
Shortwood Hail had it been connected there- 
with by means of service pipes, and the 
necessary fittings to such pipes. 

3. By an order dated the 19th of June, 1897, 
the Local Government Board, in pursuance 
of section 8 of the Public Health (Water) 
Act, 1878, duly fixed a general scale of 
charges for the compulsory supply of water 
to houses within the area of that part of the 
West Lancashire Bural Sanitary District 
which comprises the said township of 
Tarleton, and determined and declared that 
the charge for a supply of water according to 
the scale so fixed shall be deemed to be a 
reasonable cost within the meaning of sec- 
tion 62 of the Public Health Act, 1875, and 
section 8 of the Public Health (Water) Act, 
187a 

4. On the 5th of October, 1897, the appel- 
lants' surveyor examined Shortwood Hall 
and found that it was without a proper 
supply of water, and on the 1st of October, 
1897, reported such fact to the appellants, 
and also reported that a proper supply of 
water could be famished thereto at a cost 
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not exceeding the scale of charges authorised 
by the said order of the Local Government 
Board. 

5. On the 7th of October, 1897, the appel- 
lants, being satisfied on the report of their 
surveyor that the respondent's said house, 
Shortwood Hall, was without a proper supply 
of water, and that such supply of water 
could be furnished thereto by them at a cost 
not exceeding the scale of charges authorised 
by the said order of the Local Government 
Board, resolved that a notice in writing be 
given to the respondent, requiring him to 
obtain such supply and to do all such works 
as might be necessary for that purpose, and 
in pursuance of the said resolution notice, 
dated the 16th of October, 1897, was duly 
served upon the respondent requiring him, 
in pursuance of the provisions of the Public 
Health Act, 1875, within the space of 14 days 
from the service of such notice upon him, to 
obtain a proper supply of water for the said 
bouse, and to do all such works as might be 
necessary for that purpose and provide and 
lay a branch pipe from the appellants' main 
and affix a tap thereto on the said premises. 

6. The respondent not having complied 
with the said notice within the time therein 
specified the appellants on or about the 17th 
of May, 1898, caused the works necessary for 
obtaining a proper supply of water to 
Shortwood Hall from their main in the 
said footpath to be executed, and in so doing 
incurred expenses amounting to the sum of 
192. 108. bd., which sum was duly demanded 
by the appellants from the respondent, who 
forwarded to the appellants the sum of 13/., 
which he stated was, in his opinion, the 
maximum an owner could be required to 
pay, at the same time stating that he must 
not be taken as admitting that, under the 
proceeding adopted by the appellants, they 
were entitled to charge the owner any part 
of the costs of the said works. 

7. On behalf of the appellants it was con- 
tended before us, upon the foregoing facts, 
that they had power under section 62 of 
the Public Health Act, 1875, having pro- 
vided an available supply of wholesome 
water within about 293 yards of respon- 
denVs premises to require the respondent to 
obtain a proper supply of water to Short- 
wood Hall, and to execute the works 
necessary for that purpose, and upon his 
default to execute such works themselves, t 
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and recover the whole expense incurred by 
them in executing the said works from the 
respondent. That with the exception of the 
provision that it was the appellants* duty, 
under section 3 of the Public Health (Water) 
Act, 1878, to see that the reflpondenfs said 
house had, within a reasonable distance, an 
available supply of wholesome water suffi- 
cient for the consumption and use for 
domestic purposes of the inmates of the 
house, the provision of such last-mentioned 
section did not apply, and that there was an 
available supply of such water within a reason- 
able distance of the respondent's said house. 

8. On behalf of the respondent it was con- 
tended that the appellants could not recover 
a greater sum for putting the water on the 
premises of the respondent than the sum of 
13/., paid by the respondent, being the 
maximum amount allowed to be charged 
under the provisions of the Public Health 
(Water) Act, 1878, and that the appellants 
could not in this case proceed under section 
62 of the Public Health Act, 1875, but should 
have proceeded under section 3 of the Public 
Health (Water) Act, 1878. 

9. We were of opinion that the effect of 
section 3 of the Public Health (Water) Act, 
1878, was that the appellants were not 
entitled to recover from the respondent a 
greater amount than 13/. Such sum having 
been paid by the respondent to the 
appellants, we decided to dismiss the said 
summons, and accordingly did so. 

10. The question for the court is whether 
or not we were right in our said decision. 

11. If the court shall answer the said ques- 
tion in the affirmative, our said decision and 
order dismissing the said summons are to 
stand, otherwise our said order is to be 
quashed, and the matter of the said summons 
is to be remitted to us with the opinion of 
the court upon this case, to be dealt with in 
accordance with such opinion, or the court is 
to make such order in the matter as it may 
seem fit. 

Section 62 of the Public Health Act, 1875, 
is as follows : — 

" Where on the report of the surveyor of a 
local authority it appears to such authority 
that any house within their district is with- 
out a proper supply of water, and that such 
a supply of water can be furnished thereto 
at a cost not exceeding the water rate autho- 
rised by any local Act in force within the dis- 
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trict, or where there is not any local Act in 
force, at a cost not exceeding twopence a 
week, or at such other cost as the Local 
G-overnment Board may, on the application 
of the local authority, determine under all 
the circumstances of the case to be reason- 
able, the local authority shall give notice in 
writing to the owner, requiring him, within 
a time therein specified, to obtain such 
supply, and to do all such works as may be 
necessary for that purpose. If such notice 
is not complied with within the time speci- 
fied, the local authority may, if they think 
fit, do such works and obtain such supply, 
and for that purpose may enter into any 
contract with any water company supplying 
water within their district ; and water rates 
may be made and levied on the premises 
by the authority or company which provides 
the supply, and may be recovered as if the 
owner or occupier of the premises had 
demanded a supply of water and was willing 
to pay water rates for the same, and any 
expenses incurred by the local authority in 
doing any such works may be recovered in 
a summary manner from the owner of the 
premises, or may by order of the local 
authority be declared to be private improve- 
ment expenses.'* 

Section 3 of the Public Health (Water) 
Act, 1878, contains the following provisions: — 

" It shall be the duty of every such sani- 
tary authority, regard being had to the pro- 
visions in this Act contained, to see that 
every occupied dwelling-house within their 
district has, within a reasonable distance, an 
available supply of wholesome water, suffi- 
cient for the consumption and use for 
domestic purposes of the inmates of the 
house. 

" Where it appears to a rural sanitary autho- 
rity, on the report of their inspector of 
nuisances, or their medical officer of health, 
that any occupied dwelling-house within 
their district has not such supply within a 
reasonable distance, and the authority are of 
opinion that such supply can be provided 
at a reasonable cost, not exceeding a capital 
sum the interest on which at the rate of 
five per centum per annum would amount 
to twopence per week, or at such other cost 
not exceeding a capital sum the interest on 
which would amount to threepence per week 
as the Local Government Board may . . . 
determine ... to be reasonable, and that 
the expense of providing the supply ought 
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to be paid by the owner or defrayed as 
private improvement expenses. Proceedings 
may be taken as follows." 

Then follow various provisions for enabling 
the authority to require the owner to provide 
a supply and execute the necessary works, 
and empowering the local authority on the 
default of the owner to enter on the premises 
and execute all the necessary works, and 
recover the expenses so incurred from the 
owner. 

R, Cunningham Glen for the appellants. — 
The justices should have made the order 
asked for. Section 62 of the Public Health 
Act, 1875, is in no way affected by section 3 
of the Public Health (Water) Act, 1878. 
The former section applies where a supply 
of water is brought to a house from an avail- 
able source, the latter section applies to pro- 
viding an available supply within a reasonable 
distance. The present case affords a good 
illustration. Proceedings under section 3 of 
the Act of 1878 begin with a declaration on 
the part of the authority that there is not a 
supply of water within a reasonable distance 
of the house, while here the proceedings 
begin with a notice setting out a precisely 
opposite determination on the part of the 
authority. Further, by section 13 of the 
Act of 1878 it is stated that the powers 
given under that Act are in addition- to and 
not in derogation of any other powers con- 
ferred by Act of Parliament, law, or custom. 
Section 8 of the Act of 1878 recognises the 
continued operation of section 62 of the Act 
of 1875, and this is shown by the decision in 
the case of Colne Valley Waterworks v. 
Treharne, 50 L, T. 617 ; 48 J. P. 279. By 
section 62 of the Act of 1875 no limit is 
placed on the cost of the works which may 
be incurred under it, the only limit is upon 
the cost of the water when the works have 
been executed. It may perhaps be argued 
that the section should be read subject to an 
implied limitation that the expenses of the 
works should be reasonable, but even so, the 
local authority are the judges as to whether 
the cost is reasonable or not, and their 
decision is subject to an appeal to the Local 
Government Board under section 268 of the 
Act of 1875. 

Macmorran, Q.C., for the respondent.— 
The justices were right. The case should be 
sent back to the justices to determine 
whether the water had in fact been brought 
within a reasonable distance of the house 
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before the respondent was called upon to 
execute the works for bringing it into the 
house. There must be some implied limita- 
tion on the works a local authority can 
require to be created under the section. If 
not, they might require an owner to lay 
pipes for miles at an overwhelming expense. 
The only limitation that can be suggested is 
that it must be a supply within a reasonable 
distance of the house before the notice can 
be sent under the section. The attention of 
the justices has not been directed to the 
real point in the case. 

GUn in reply. 

Lawraxce, J. — In my opinion there is no 
further question to be tried in this case 
which would make it necessary to send the 
case back to the justices. It is admitted that 
the responden t's contention before the jus- 
tices was wrong, and that section 3 of the 
Act of 1878 does not limit section 62 of the 
Act of 1875. If so, the only course for the 
respondent was to appeal to the Local 
Government Board. This he did not do, and 
the appeal must, therefore, be allowed. 

Channell, J.— I am of the same opinion. 
In my view, section 62 of the Act of 1875 
proceeds upon the assumption that there is 
a water supply, and that the owner of the 
house is to pay for the expenses of a pipe 
from that supply to his house. But sec- 
tion 3 of the Act of 1878 applies to a 
different state of things, namely, to bring 
a water supply within a reasonable distance 
of the house. Then there will have 
to be additional mains, and it limits the 
cost that may be put on the owner in 
addition to the cost of the supply pipe. 
As to the cost of bringing water within the 
neighbourhood of a house, there is a limita- 
tion, but there is no limit as to the cost of 
the supply pipes. The result seems to me 
that, if the local authority were to require 
an owner to lay on a supply to his house 
from an unreasonable distance, he can 
appeal to the Local Government Board ; but 
the justices are wrong in their decision, and 
the appeal must be allowed. 

Appeal allowed. 

Solicitors for the respondent : Paterson, 
Snow, Bloxam and Kinder, for Wilson, 
Wright and Wilson, Preston. 

Solicitors for the appellants : Bowcliffes, 
Rawle and Company, for A. Dickinson, 
Ormskirk. ^^ ^ 

Digitized by VjOOQIC 



THE JUSTICE OF THE PEACE. 



63 J. P. 179. 



HOUSE OF LORDS. 



December 8, 1898. 

NEW YORK BREWERIES COMPANY, LIMITED, 
V, THE ATTORNEY-GENERAL. 

Revenue — Probate duty — Executor de son 
toW— Penalty— Foreign executor— Stamp 
Act, 1815 (55 Geo. 3, c. 184), s. 37— 
Revenue Act, 1862 (25 & 26 Vict. c. 22), 
8. 39 — Customs and Inland Revenue Act, 
1881 (44 & 45 Vict. c. 12), ss. 39, 4()— 
Revenue Act, 1884 (47 & 48 Vict. c. 62), 
s. 11— Crown Suits Act, 1865 (28 & 29 
Vict. c. 104), 8. 57. 
Upon the death of a shareholder in an Enf/lish 
company the company are not justified in 
transferring the shares of the deceased 
to persons purporting to he his exvcutcrSy 
unless English probate or administration 
has hee?!^ or is intended to fte, taken out ; 
a7id^ if the company transfer them^ they 
become executors de son tort of the shares 
as transferred y and are liable to pay pro- 
bate duty in respect of them. 
This was an appeal from the Court of 
Appeal {A. L, Smithy L.J., Rigby, L.J., and 
Collins, L.J.), reported at 62 J, P. 132. 

The defendant company, an English com- 
pany incorporated under the Companies Acts, 
had their registered office in London, where 
their register of shareholders was kept, but 
the whole of their business was done in the 
United States. Henry Clauser, an American 
citizen and a shareholder in the company, 
died, leaving a will, which was proved by 
his executors in New York, but not in 
England. At the request of the executors 
the defendants transferred into their names 
certain shares and debentures in the com- 
pany which formed part of the estate of the 
deceased, and paid to them certain dividends. 
An information was filed bj' the Attornej*- 
General against the defendants (the present 
appellants) claiming a declaration that pro- 
bate duty was payable by them upon such 
shares, debentures and dividends as English 
assets of the estate of the deceased, and that 
penalties were payable under the Stamp Act, 
1815 (55 Geo. 3, c. 184), and the Customs and 
Inland Revenue Act, 1881 (44 & 45 Vict, 
c. 12), on the ground that the defendants, by 
transferring the shares and debentures and 
paying the dividends to the American 
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executors without probate having been taken 
out in England, had "taken possession of and 
administered" part of the estate of the 
deceased, and thereby constituted themselves 
executors de son tort and became liable to a 
penalty, and also that they had " neglected 
to obtain probate," and thereby became 
liable to pay double probate duty. 

The Queens Bench Division (Wills, J., 
and Grantham, J.) dismissed the informa- 
tion. The Crown appealed and the appeal 
was allowed. (See 62 J. P. 132.) The 
defendants appealed. 

MoidUm, Q.C., Aaquith, Q.C., Bremner and 
Gorc-Brownr, for the appellants. 

Sir R, E, Webster (Attorney-General), Sir 
R. B, Finlay (Solicitor-General), and 
Vaughan Hawhins, for the Crown. 

Earl of Halsbury, L.C.— My lords, in this 
case I suggest to your lordships that the 
judgment of the Court of Appeal is per- 
fectly right, and that this appeal ought to bo 
dismissed with costs. It appears to me that 
the question is in a somewhat narrow com- 
pass. A good deal appears to have turned, 
in the course of the argument, upon the 
peculiar nature of the property to which the 
act here complained of, as an act of adminis- 
tration, related. But, apart from that ques- 
tion of the peculiarity of the form of 
property, let me deal with the case first as if 
thofte considerations did not arise. The 
property— I will explain presently what I 
mean by the word " property "-is in Eng- 
land, and belonged to a person who is now 
dead. That property could only properly be 
taken possession of or administered by a 
person who, by law, was qualified to deal 
with it. It is idle to suggest that, in the 
Taxing Acts, where they are dealing with 
English finance, the words "executor or 
administrator," which terms we use popularly 
as applicable to a person who fills that 
character to whatever country he belongs, 
are used in those statutes in any other sense 
than as meaning an English executor or an 
English administrator dealing with our own 
financial system. Undoubtedly, the persons 
who are concerned in this case, having the 
control and dominion over the property in 
question, did an act whereby the title to the 
property belonging to the deceased person 
became vested in somebody else, and they 
are not either "executors" or "adminis- 
trators " in the sense in which those words 
are used in the Taxing Acts. Primd facie, 
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therefore, they are executors de son toi% and, 
piimd facie, as it appears to me, they have 
taken possession of and administered the 
property in respect of which this question 
arises. My lords, I do not suppose that, if 
the case had arisen in this way, that it had 
been something which was capable of a 
physical handling, and that the company had 
handed over that thing to persons who 
claimed to be possessed of it by reason of 
the will of someone in New York, any doubt 
could have arisen that they, in so handing 
over those subjects of property, capable of a 
manual treatment, were executors de sofi tort, 
and liable probably under each one of those 
sections which have been brought before us. 
Then that brings us to the question whether 
the point, which I have reserved for con- 
sideration, when I use the word " property " 
makes any difference here. In one sense it 
is true that you get into a difficulty by treat- 
ing the word " property " as meaning some- 
thing necessarily connected with physical 
possession, and capable, therefore, of being 
treated by manuad delivery; but, if one 
comes to analyse its meaning it is manifest 
that a great many things, choses in action, 
with which we are dealing, are, in the ordi- 
nary sense of the word, *' property," and 
capable of being treated, not, indeed, by 
physical handling, but by documents of title 
and instruments recognised by the law as 
transferring the title, the incorporeal right 
to sue — that is what is strictly comprehended 
in such phrases — documents which are capable 
of being enforced and treated as subjects of 
property. The condition of things here is 
this : Here is an incorporated company, and 
the deceased person is entitled to his aliquot 
share of the profits earned by that company. 
He dies, and, according to the constitution 
of the company when a shareholder is dead, 
the only person who is to be recognised as 
having a right to deal with his share is — I 
will put the word which, by implication, is 
manifestly there — an English executor or an 
English administrator. The company, there- 
fore, being now in possession of the share of 
the profits which belong to the deceased 
person, are bound to see that they do not 
hand it over, or hand over anything that 
represents it, to any person who is not 
entitled to deal with it. That is their duty 
aooording to their constitution and according 
to law, because they are in possession of 
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something which is available as assets of the 
testator's estate, bona notabilia, in this 
country. Then what do they do? They 
think proper to create a title in a person who 
has no authority to receive it on behalf of 
the dead person, even according to the con- 
stitution of their own company. I cannot 
doubt that, if we were dealing — that is the 
reason why I quoted the case of Hiort v. 
Bott (1874), L, R. 9 Ex. 86, to Mr. Asquith at 
the conclusion of his argument — if we were 
dealing with an action of trover, and you 
had improperly indorsed the document of 
title to goods, although you had done it 
innocently, and thereby enabled one person 
to obtain property which, in truth, belonged 
to another, you would be liable to damages 
in trover by reason of that erroneous 
indorsement. It was so held in the case I 
have mentioned, in the Court of Exchequer, 
and also in another case in this House. (See 
HolUns V. Fowler (1875), L. R. 7 H. L. 757.) 
That is the state of the law. Well, then, 
suppose this same transaction to have so 
taken place that, innocently, the appellants 
had been induced to do this, notwithstanding 
the innocence of intention, it might well 
have been that they would have erroneously 
and improperly created a title in somebody 
else, the result — ^the natural and intentional 
result — of which was to enable a stranger to 
take possession of property which did not 
belong to him but belonged to somebody 
else, then the question might have arisen 
whether, even in that event, the company 
would not have been liable. But your lord- 
ships are not called upon to decide that 
extreme case, because here it is manifest, 
from the record before us, that the company 
have acted with their eyes open. I do not 
mean to make any reflection upon them, for 
they appear to have taken a very natural and 
sensible course in order to have the question 
of law tried, but, in order to have the ques- 
tion tried, it is to be assumed against 
them that they have acted with full know- 
ledge of the facts, and that full knowledge 
of the facts imported this— that they knew 
that, by the entry in their register which 
they made, they enabled property to be 
diverted from one person who, in this 
country, was, by law, entitled to it, to another 
person who had no such title at all. Under 
these circumstances I feel very great diffi- 
culty in understanding what is meant by 
some of the expressions used in the court t 
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below. "All I can say," says TTiWu, J., " is 
that it appears to me that the defendants 
have not really intermeddled with the 
administration of this estate." In what way 
could a person, dealing with this particular 
class of property, otherwise intermeddle 
with the estate ? The appellants have done 
that whinh, as I say, has created a new title 
in somebody else. The peculiar character 
of the property is such that it does not admit 
of its being manually and physically handed 
over ; but they have done a legal act, and, by 
virtue of that legal act, they have enabled it 
to be dealt with by somebody else, and made 
available by him for any purpose he desires. 
It seems to me, therefore, that the words of 
the learned judge are a little difRcalt to 
understand. Then the learned judge goes 
on : " They have simplj done that which the 
common law of England gives them the right 
to do, namely, to pay an executor." They have 
done nothing of the sort. The learned judge 
must forgive me for saying, when he says 
they have paid the executor, they have done 
no such thing. They have paid a person 
whom the learned judge calls an executor, 
but who is not an executor within the mean- 
ing of this Act ; and when the learned judge 
says that they " have simply done that which 
the common law of England gives them the 
right to do," namely, to pay an executor 
without asking him for proof of his title by 
the production of the probate, I am afraid 
he forgets for a moment that what was done 
here was done with the full knowledge that 
the person whom they paid, not only was not 
an executor, but had given distinct notice 
that he never intended to become an executor 
within the meaning of the English law. 
Therefore, I have considerable difficulty in 
following the learned judge's argument. I 
find that the other learned judge, Grantham^ 
J., says : " This company are not adminis- 
tering the estate in any way ; they are not 
the persons who ought to administer the 
estate " — in those latter words I quite agree 
— they ought not ; but as to whether they did 
administer the estate or not, I have already 
dealt with that point — "they are not the 
persons who ought to take out probate, and, 
therefore, under those circumstances I can- 
not see how they can be liable." To my 
mind the scheme of the Act, in fact the 
whole of the Act, is very plain indeed, and I 
think the words of which we have heard so 
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much, namely, the " person taking possession 
of and administering" the estate, are very 
sensible words, and very clear words, to indi- 
cate what the Legislature meant. They are 
dealing with a subject-matter which involves 
this — that in this country no person is 
entitled to deal with an estate unless he is 
one of the persons who are, by law, entitled 
to deal with it. namely, in the case of personal 
property, an executor or an administrator, 
and the law says that if a person, without 
being so entitled, takes possession of and 
administers it, certain consequences shall 
follow. I have already, for another purpose, 
called attention to the fact that the mere 
indorsement of a warrant for delivery of 
goods has been treated as. a conversion, and 
it really would be frittering away the mean- 
ing and substance of language to suppose 
that, where the person happens to be actually 
in possession of the document, the title 
which enables the estate to be dealt with, he 
does not take it, because it is already in his 
possession. If he alters the character in 
which he holds it, and gives the property in 
it to one person rather than another, it 
appears to me that the moment he has done_ 
that he has ** taken possession of and adminis- 
tered " it in the sense which this Act of Par- 
liament is intended to involve. It appears 
to me, therefore, that the appellants are 
clearly within those words, and are liable to 
the duties and the penalties indicated by this 
section. I do not think that the matter 
admits of elaborate exposition. We have 
had a long argument upon the subject, but it 
all comes to this — ^that, because this parti- 
cular form of property is conveyed in a 
particular way, so that, under particular 
circumstances, you have not what I may call 
a physical act of handing over the property, 
but you have merely a signature in a book, if 
you alter in the register the name of the 
person entitled to the goods, then, although 
that has the effect of creating a new title, 
giving the complete command over the pro- 
perty with which you are dealing, that (it is 
said) is not "taking possession of and 
administering" within the meaning of the 
law. It appears to me that so to treat 
it would be entirely to alter the ordinary 
use of language, and to suppose it to be 
fenced round with technicality, from which, 
I think, it is happily free. In my opinion, 
there was here a "taking possession," and 
there was an "administering" within the ^ 
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meaning of the law, and, therefore, the per- 
sons who have done that are liable to these 
penalties, and liable to the payment of this 
duty. Accordingly, I move your lordships 
that the jadgmeut be affirmed, and the appeal 
dismissed with costs. 

Lord Watson. — Li my opinion the appel- 
lants in this case have not only taken posses- 
sion of part of the estate of the deceased, 
but have proceeded to administer it. I think 
they have taken possession of it in this sense, 
that, having a share which belonged to the 
defunct in their hands for certain purposes, 
they did take possession of it for other pur- 
poses, which were not legitimate, and for 
which they had no authority, and without 
the express sanction of the executors named 
after they had obtained letters of probate. 
The result of it is that, having taken that 
possession, they have used it for this pur- 
pose — for performing the first act of adminis- 
tration which executors, having probate, 
wonld have performed for. themselves, with 
a view to, and as the first step towards, their 
administration. I do not think that the 57th 
section of the Act 28 & 29 Yict. c. 104 
requires or prescribes that the persons who 
are there described as '* taking possession of 
and administering " the estate of a deceased 
should, in order to bring them within the 
sweep of the clause, be persons who could, if 
they had chosen, have taken out probate in 
their own name. I do not think that is 
necessary. It may be that some of the per- 
sons who are within the purview of the 
clause are persons who might have taken out 
probate, but do not, within the period pre- 
scribed by the Act. If so, they are within 
the scope of these enactments ; but they 
cannot remove themselves beyond the reach 
of these enactments by simply showing that 
they are persons who are interfering without 
any legitimate title, and who could not have 
possessed themselves of a legitimate title. 
The clause gives them a defence within a 
certain period if they have a title to take out 
probate. They are entirely without that 
defence if they act as executors without 
having that title. That is the position of 
the present appellants ; and, in my judgment, 
the order of the Court of Appeal is in strict 
compliance with the Act, and ought to be 
afBrmed. 

Lord Shand.— I am of the same opinion, 
and, as the House is affirming a decision of 
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the Court of Appeal, I shall only add a few 
words to what has been said by your lord- 
ships in giving the grounds of judgment. It 
is to be observed that this company have 
transferred a share and a debenture which 
belonged to the deceased owner in America, 
not only without having any title presented 
to them by an executor who has obtained 
probate in this country but they have done 
so after a distinct intimation that there was 
no intention on the part of the persons who 
obtained the transfer to apply for English 
probate, and, in fact, knowing that they 
meant not to do so. This last circumstance 
is of importance, because it displaces entirely 
the application of those cases in which per- 
sons who were debtors to a deceased have 
been found entitled to deal with an executor 
nominate, although he had not taken out 
probate, on the assumption that the executor 
did mean to take out probate, and, therefore, 
that the transaction between the parties 
would be valid so far as concerns the probate 
duty. It is clear that there was no such 
intention here ; and, therefore, those cases, 
which made the action good in respect of 
bona fides J have no application. In that state 
of matters, if this question had arisen in 
regard to a movable estate of a different 
character from a share in a joint stock com- 
pany — for example, in regard to goods or 
furniture of value in the hands of a custodian 
or warehouseman — I cannot suppose that 
any argument such as has here been raised 
on the part of the appellants could havo been 
maintained. Suppose a person in possession 
of furniture thinks fit to act upon a foreign 
nomination of an executor without probate 
being taken out, be hands away the goods or 
delivers the furniture to that person, who 
has no title as an executor in this country. 
What is the position of matters in that case ? 
It appears to me that the custodian has him- 
self changed the possession which he had. 
He had possession for the deceased ; he has 
taken the possession himself, and, having got 
possession, he has transferred that possession 
to someone else. It is quite true that in that 
case he has not taken possession for his 
own behoof, and never intended to use the 
possession for his own behoof. It is also true 
that the possession was of a temporary 
character only; but although both those 
elements are present, it is nevertheless a 
conversion — ^there is on his part a taking 
possession of, an intermeddling with, these 
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goods and a dealing with them, or adminis- 
tering them, in the act of handing them 
over to a third party who had no right or 
title to them. I think it would be very 
unfortunate if there was a different law 
applicable to shares in a joint stock company 
or choses in action in this country. There 
is no real difference in principle. It is clear 
that, without the act of the intervener, 
without the act of what I call the intromittor, 
in a case of that kind, whether as regards 
goods or company shares, the possession 
could not have been changed, and a fresh title 
in another party could not have been created. 
Therefore, I concur with your lordships in 
thinking that this company, in agreeing at 
their own hands to transfer to a third party, 
who had no title to it as executors, the pro- 
perty of deceased were " taking possession of 
and administering " that estate. It may be 
that the expression "take possession of" 
admits of the criticisms made upon it at the 
bar as applicable to a company's shares, but 
in substance it is impossible to show that 
that case is different from the other case 
which I put with regard to movable subjects, 
of which a transfer of this kind is made. I 
am, therefore, of opinion with your lord- 
ships that there was here a "taking pos- 
session " on the part of this company. The 
right could never have been transferred 
if they had not interposed or intervened, and 
to that extent intromitted to that estate. I 
think, therefore, that the result was that they 
became executors de son tort. Something 
has been said about an information not 
lying in a case of this kind. For my part 
I think it is right to say that the decided 
cases which have been cited seem to me fully 
to warrant such an information. Those 
cases, no doubt, were of this class, where an 
executor who had a title had given an insuffi- 
cient return, and the Crown required by an 
information that the estate, which had been 
underestimated, should, in the new proceed- 
ings, be estimated at its proper value and 
duty paid upon it. There were no special 
enactments in the statute that hit that par- 
ticular case, and so warranted an informa- 
tion ; those cases proceeded upon the broad 
principle that, the executor being liable to 
make a larger return, an information would 
lie, although there was no provision that it 
shoxdd do 80 in the statutes. It appears 
to me that an executor de son tort, a 
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person who has intermeddled with an estate 
and so made himself liable to duty, is in no 
better position than an executor who had a 
right, but who had given insufficient return. 
I think that the principle of those cases 
applies to the case we now have to decide ; 
and, therefore, I am of opinion that an 
information lies, and that effect should be 
given to it, and that the decision of the Court 
of Appeal should be affirmed. It seems to 
me, further, that, by the terms of section 40 
of the Customs Act, probate duty is made a 
debt due by the person who intromits with 
the deceased's estate, as was here done. 

Lord Davey.— I also concur in the judg- 
ment proposed, and I will put the grounds 
of my opinion very shortly. In my opinion 
the company, by the action which they took 
of altering the name in the register, taking 
the shares out of the name of the deceased 
shareholder and putting them in the names 
of two gentlemen who requested them to do 
so without the authority of an executor or 
administrator duly authorised to give such 
direction by the laws of this country, did 
appropriate in their hands, and took upon 
themselves to exercise control and dominion 
over, both the shares and the debenture and 
also the dividends. I think, in principle, the 
same considerations must apply to all the 
three. If a man who owes money to a 
deceased person takes upon himself to pay 
that money to someone who has no autho- 
rity to receive it, I think he does an act 
which is an appropriation in his own hands, 
and asserts a right to exercise control and 
dominion over the debt. I am therefore of 
opinion that the company did take possession 
of and administer these shares, debenture, 
and dividends within the meaning of the 
section of the Act of Geo. 3, which has been 
referred to. I also think, on section 40 of the 
Customs Act, 1881, that an executor de son 
tort is a person who ought to obtain probate 
or letters of administration. It is quite true 
that an executor de son tori is not entitled of 
his own right to take out probate or to 
obtain letters of administration, but the sec- 
tion in the Act does not say a person who 
is entitled to take out probate or obtain 
letters of administration — ^it says, a person 
who " ought " to do so. Now a person who 
takes upon himself to administer an estate is 
a person who ought to obtain proper autho- 
rity to do so before he takes upon himself 
to administer the estate, and I do not 
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think it is f^ving too large a meaning or 
extension to the words of this section 
to say that an executor de son tort is a person 
who ought to obtain letters of administration 
before he intermeddles with the estate, and 
that, therefore, he is liable to the penalties 
imposed by the section to which I have 
referred. Mr. Asquith argued at first that 
he could not do so ; but the Solicitor- 
General pointed out section 73 of the Probate 
Act, 1857, which would enable the court, if 
it had thought fit in this case, as the persons 
appointed executors were out of the United 
Kingdom, to appoint the company, or some 
person on their behalf, as the administrators 
of the deceased, either permanently or tem- 
porarily ; and before they took upon them- 
selves to intermeddle with the estate, and to 
take possession of and administer the estate, 
I think they were bound to have made an 
application for the purpose. Therefore, 
without any straining or doing violence to 
the words of this section, they are persons 
who ought to have taken out letters of 
administration. 

Lord Ludlow concurred. 

Appeal dismissed. 
Solicitors for the appellants : Burn and 
Berridge. 

Solicitor for the Crown : Solicitor for 
Inland Revenue. 
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ROBERTS V. GWYRFAI DISTRICT COUNCIL. 

Pablic health — Biparian owner — Water 
right — District council — Public Health 
Act, 1875 (38 & 39 Vict c. 55), s. 332. 

A riparian proprietor is eiitiiled to the un- 
interrupted flow of the water of a stream 
to his mill in the fvXure^ as it has been 
in the past. Section 332 of the Public 
Health Actf 1875, does not enable a dis- 
trict council to ^^injuriously affect'' such 
right without {he consent in writing of 
the riparian proprietor ; and there is no 
statutory power enabling a district council 
to interfere with the riparian proprietors 
common law right, 
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Action by John Roberts for an injunction 
to restrain the defendants, the Gwyrfai 
District Council, from taking water from 
a certain lake, and from doing any act 
whereby the flow of water in the stream, 
through and by the plaintiff's mill, would be 
diminished. 

The plaintiff stated in his statement of 
claim that he was the owner and occupier of 
an ancient mill and land in the parish of 
Llanllyfni, in the county of Carnarvon, and 
a stream flowed from a lake through his 
land. 

The plaintiff alleged that his mill was 
driven by the waters of the stream. When- 
ever necessary for the purposes of the mill, 
owing to the scarcity of water in the stream 
through drought, he was entitled by pre- 
scription to dam up the water of the lake as 
a reservoir for the supply of water to his 
mill. In 1893 the defendants informed the 
plaintiff that they intended to take water 
from the lake for the purpose of supplying 
with water certain villages in their district, 
and applied for his written consent to their 
so doing. The plaintiff refused to give such 
consent 

The plaintiff further alleged that, notwith- 
standing such refusal, the defendants laid 
down pipes in order to take water from the 
lake, and threatened and intended to take 
such water. 

By their defence the defendants did not 
admit that the plaintiff was owner or occu- 
pier of the mill or land mentioned in 
paragraph 1 of the statement of claim, or 
that he was entitled by riparian rights or 
otherwise to the flow of the stream running 
from the lake, or that he was entitled by 
prescription or otherwise to dam up the 
water of the lake. 

The defendants did not admit that they 
applied to the plaintiff for his written or 
other consent to their taking water from 
the lake, or that any such consent was 
necessary. 

The defendants contended that the 
plaintiff had not, by reason of the matters 
alleged in the statement of claim, any right 
of action against the defendants. 

The defendants further said that they 
were the lessees and occupiers of certain 
lands adjoining the lake, and were entitled 
to riparian and other rights in such lake, 
including the right to take water therefrom 
for the purpose of supplying the same 
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within their district, so far as they could do 
so, without causing damage to other riparian 
owners or occupiers, and they had not done, 
or threatened or intended to do, any act 
whereby the flow of water in the stream 
throu<rh or by the mill or land had been 
or would be diminished, or so as to cause any 
damage to the plaintiff. 

Warrington, Q.C. iBrifn Roberts with him), 
for the plaintiff. — A riparian owner has a 
right to have a stream of water flowing in 
its natural state without diminution or 
alteration. It is sufficient to prove violation 
of the right, and the law will presume 
damage. {Emhrey v. Owen, 6 Excheq. Rep, 
352 ; Wilts and Berks Canal and Navigation 
Company v. Swindon Waterworks Company, 
9 Ch, App, 451, 457 ; 38 J. P. 580; Swindon 
Waterworks Company v. Wilts and Berks 
Canal Navigation Compa?iy, L, i?. 7 H. L, 
697; 40 J. P, 117,804.) [Kekewich, J.— What 
do you say is the plaintiff's right by prescrip- 
tion ?] The plaintiff has a right by prescrip- 
tion to put stones and sods in the stream to 
regulate the flow of water, and to go on the 
land for that purpose. The Public Health 
Act, 1875, gives no right to the local autho- 
rity to take water from a running stream 
without the consent of the riparian pro- 
prietor, section 332. Sections 51, 53, and 327 
also bear on the subject. 

Renshaio, Q.C. {Macmorran, Q.C, and A, 
Glen with him). — The defendants are lessees 
and licensees of the Crown. In 1896 they were 
given a license and authority by the Crown 
to construct and maintain an embankment 
and other works. They have a right to take 
water, so long as they do no damage to other 
riparian owners ; see Lord Cairns' speech in 
Swindon Waterworks Company v. Wilts and 
Berks Canal Navigation Company, at p. 705 
of L, R. 7 n, L. It is the duty of the 
district council to supply water provided 
they do not "injuriously affect" the pro- 
perty of the plaintiff within section 332 of 
the Public Health Act, 1875. There is no 
damage here ; this is a quia timet action, and 
there is no probability that the apprehended 
danger will ensue. (^Attorney-General v. Cor- 
poration of Manchester, [1893] 2 Ch, 87.) 
[Kekewich, J.— There is no authority on 
the words " injuriously affect" in section 332 
of the Public Health Act, 1875.] A. Gleji,-^ 
" Injuriously affect " means an injury which 
would give the plaintiff a right of action. It 
was held in the case of the Earl of Sandwich v. 
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Great Northern Railway Company, 10 Ch. Div. 
707 ; 43 J. P. 429, that the railway company 
were entitled to subtract a reasonable amount 
of water for their station. 

Bryn Roberts for the plaintiff, in reply. — 
The Public Health Act, 1875, does not 
enable the defendants to do what they are 
doing, all it says is that nothing in this Act 
shall authorise them to do certain things 
without the consent in writing of the 
riparian owners ; there are no compulsory 
powers. The words " injuriously affect " occur 
in section 68 of the Lands Clauses Consolida- 
tion Act, 1845, also in section 73 of the 
Local Government Act, 1858, and in the case 
of Reg. V. Darlington Local Board of Health, 
35 L. J. 45 Q. B., under the Act of 1858, it 
was held that the acts of the board were in 
excess of the powers given them by statute ; 
and that they had " injuriously affected " the 
river. Cooper v. Crabtree, 20 Ch. D. 589 ; 
47 J. P. 628. 

Renshaw, Q.C. — In the case of Reg. v. 
Darlington Local Board of Health (supra) 
the board took the whole supply of water. 

Kekewich, J.~So far as the plaintiff's 
claim to relief is founded upon the ground 
of prescription, I did not call upon counsel 
for the defendants. The plaintiff*8 claim in 
the second paragraph of his statement of 
claim is this : " The plaintiffs said mill is 
driven by the water of the said stream. The 
plaintiff, whenever necessary for the pur- 
poses of the said mill, owing to the scarcity 
of water in the said stream through drought, 
is entitled by prescription to dam up the 
water of the said lake as a reservoir for the 
supply of water to his said mill." That was 
put by Mr. Warrington into this form. I 
asked him at the conclusion of his case what 
he claimed as a prescription, and he said he 
sought to place at his will and pleasure stones 
and other refuse, so as to regulate the flow 
of the stream and to go upon the land for 
that purpose. That is attempted to be 
supported by the evidence of two witnesses. 
The second witness had never any connec- 
tion with the plaintiff's mill. What he had 
done was solely for the benefit of what has 
been conveniently called the other mill, 
which is on the other portion of the stream, 
and although he had on one or two occasions, 
I>erhaps three in all, assisted the son or the 
survivor of the previous persons in posses- 
sion, it was entirely in reference to the other 
mill, and had nothing at all to do with the <jTp 
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plaintiflTs mill. Therefore, I pat the evi- 
dence of the second witness, David Evans, 
aside. Then I have the evidence of the 
plaintiff himself. I do not wish to be too 
severe upon the plaintiff, especially as he 
was examined throus^h an interpreter. There 
is always some difficuUy in getting exactly 
what the witness says, and what he means ; 
but even if I gave full credit to his testi- 
mony, which I am bound to say I certainly 
do not, it would only come to this, that he 
"occasionally" made openings, although 
he says "frequently," and he dammed 
up this lake for purposes connected with 
his own mill with a view to increasing or 
diminishing the supply of water, as I 
understand, diminishing it in the first 
instance so as to obtain increased quantities 
afterwards. Having regard to the autho- 
rities and the principles on which prescrip- 
tion is regulated, I am prepared to hold 
that his claim to a prescriptive right is not 
within the particulars he alleges. It is ver> 
difficult to know what he did in particular. 
It is difficult to say what he did, even 
suppose he has established a right to what is 
disputed. I think it would be waste of time 
to criticise his claim, but T thought it right 
to say so much, and get rid of that part of 
the case. So far as the costs have been 
increased by that the plaintiff must pay 
those costs, whatever may be the result of 
tbe case generally, and those costs must, I 
Suppose, be taxed as between solicitor and 
olient. As to the rest of the case, it raises 
^►n entirely different question. The defen- 
dants in exercise of what they conceived to 
Vie their duty, and within their powers, 
yi.tilised the waters of this lake by construct- 
ing certain works — which are admitted 
^►t present to be properly constructed 
^-— with a view to supply the district 
^^ith water. It is not suggested that 
tilie plaintiff will be any worse off than he 
"^as before ; if I may be at liberty to guess I 
^boald certainly hazard the conclusion that 
t;he plaintiff would be better off in the 
"future than in the past, for the flow of water to 
bis mill would be more constant than before, 
%he evidence from gentlemen of character 
showing that it had been intermittent. 
3ut the plaintiff says I am entitled to insist 
upon having what I had before, whether I 
shall be better or worse off, and I protest 
against any alteration at all. There are 
Be vera] cases which have been referred to, 
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and I do not intend to refer to any of them, 
with the exception of one, and there is only 
one passage to which Mr. Renshaw called 
my attention. The law on the subject has 
been thrashed out again and again, and I do 
not think that any advantage would be 
gained by going through the authorities. A 
riparian proprietor or owner is entitled to 
say that water flowing by his property, and 
which is used by him for ordinary, or it may 
be extraordinary, purposes, shall be allowed 
to flow in the future as it has been in the 
past. That is his common law right, and 
unless that common law right has been 
affected by statute he is entitled to insist 
upon it. Mr. Renshaw says that a passage 
in Lord Qiirns* speech in the case of the 
Simndon Watenoorks Company v. Wilts and 
Berks Canal Navigation Compatty (jnipra) 
instead of being in favour of is against the 
plaintiff. I think it is in his favour. 
Lord Cairns says, " Therefore, my lords, so 
far as regards the position of the respon- 
dents as riparian owners, it appears to me 
that they clearly have a right to complain of 
that which is done by the appellants, if what 
is so done is insisted upon as a thing which 
they have a right to do." That is the qualifi- 
cation ** insisted upon," because it was a 
thing they were entitled to do. Then he 
continues, " I put this qualification, because, 
if when the attention of the appellants had 
been called to what they were doing, they 
had not insisted upon doing it as a matter of 
right, I can well understand that if the Court 
of Chancery found" — I will leave out the 
words in brackets, which are unnecessary for 
the present purpose — "that no sensible 
damage had occurred to them, it might 
not have thought it necessary to interfere 
with them by an injunction or declaration." 
What I understand Lord Cairns to mean is 
that, there being no " sensible damage," an 
injunction or declaration would not have 
been granted unless the appellants had 
insisted upon what they were doing as a 
matter of right; from which I should con- 
clude also that as they did insist upon it as 
a matter of right, whether a variation did 
occur or not, the respondents were entitled 
to an injunction or declaration. That, as I 
understand, is the meaning of his lordship, 
and what he means by the qualification and 
what he deduces from it. It seems to me 
therefore that, unless the defendants have t 
some higher authority , fey ,it%tg|;e^antei^lC 
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fere with the flow of water, they have no 
right to alter the flow of water, even though 
the alteration may not inflict any injury upon 
the plaintiff. He is entitled to have his wat<er, 
and BO far I am entirely in his favour. But 
then it is said that the defendants have a 
title to interfere under the Public Health 
Act, 1875. That is based entirely upon sec- 
tion 332. It has been pointed out by Mr. 
Bryn Roberts that that section does not 
enable the local authority to do anything of 
the kind at all ; all it says is that nothing in 
this Act shall be construed to authorise them 
to do certain things. It does not say that it 
shall enable them to do them. It only says 
that the other part of the Act shall not 
enable the local authority to do the things 
there mentioned without "the consent in 
writing" of the persons there described. 
That seems to me to be a very pertinent 
observation. But what are they not autho- 
rised to do ? Section 332 provides that — 
"Nothing in this Act shall be construed to 
authorise any local authority to injuriously 
affect any reservoir, canal, river, or stream, 
or the feeders thereof, or the supply, quality, 
or fall of water contained in any reservoir, 
canal, river, stream, or in the feeders thereof, 
in cases where any body of persons or person 
would, if this Act had not been passed, have 
been entitled by law to prevent or be 
relieved against the injuriously affecting 
such reservoir, canal, river, stream, feeders, 
or such supply, quality, or fall of water, 
unless the local authority first obtain the 
consent in writing of the body of persons or 
person so entitled as aforesaid." Adopting 
Mr. Bryn Roberts' argument on that section, 
I hold that it does not enable the defendants 
to "injuriously affect" the plaintiff's right 
to an uninterrupted flow of water. It only 
says that they shall not bo allowed to do it 
without the consent of the person who has a 
right to complain. What is the meaning of 
the words "injuriously affect"? Mr. Brpn 
Roberta called my attention to the Local 
Government Act, 1858, which contains a 
similar section, namely, section 73, but I 
prefer to go back to the Lands Clauses Con- 
solidation Act, 1845, where the words are to 
be found in section 68. There is a large 
body of authority under that section where 
a distinction is drawn between "taking" 
lands and " injuriously affecting " them, but 
it is hard to apply those cases to a section 
Buch as section 332 of the Public Health Act, 
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1875. The words in section 68 are " if any 
party shall be entitled to any compensation 
in respect of any lands or of any interest 
therein, which shall have been taken for, or 
injuriously affected by, the execution of the 
works." The taking of the lands and the 
injuriously affecting- are entirely separate 
things. Compensation in respect of either 
can only be awarded because the Act legalises 
what otherwise would not be legal, and, 
therefore, as a result the amount has to be 
found by a jury or by an arbitrator. When 
land is taken compulsorily it is more properly 
called purchase, and when it is not taken, 
but is injuriously affected, it is more naturally 
called compensation, but the words "in- 
juriously affecting" occur in both cases. 
The Lands Clauses Consolidation Act, 1845, 
provides only for compensation for in- 
juriously affecting lands, and although a 
man might make a claim on the ground that 
his land was injuriously affected he would 
get no compensation unless he proved actual 
injury, and so far it is hard to apply that Act 
to cases of this sort where there is no injnry 
which can be assessed in pounds, shillings and 
pence. It strikes me, therefore, that you can- 
not strictly apply the provisions of the autho- 
rities relating to the Lands Clauses Con- 
solidation Act, 1845 ; and, more than that, we 
can only estimate the loss by the thing 
which may have been injuriously affected. 
In section 332 of the Public Health 
Act, 1875, it is injuriously affecting 
any reservoir, canal, river, stream, or the 
feeders thereof, or the supply, quality, or 
fall of water, and so on. That is quite 
different to injuriously affecting lands, and 
the cases referred to on injuriously affect- 
ing lands, although right enough, I think 
must be irrelevant in a great measure to 
injuriously affecting a reservoir, or the 
supply, quality, or fall of water. It is this 
they must not do — injuriously affect the 
supply of water ; and if they do, they must 
not obstruct it in a manner which is not 
authorised by the ordinary law. That is the . 
meaning of the words, and I think I ought 
to take that view. They must not 
interfere with the supply of water in such a 
way that any body of persons or person shall 
be entitled by law to prevent it. I have 
already expressed my opinion that the 
plaintiff is entitled to be relieved from any 
alteration in the supply of water. If that be 
so, then the Public Health Act, 1875, comM^Tp 



MAGISTEBIAfi OASES. 



BOBERTS V. GWYRFAI DISTRICT COUNCIL, 

in, and says that there is nothing in it which 
will enable the defendants to do that with- 
out the consent of the plaintiff, which consent, 
of coarse, is not forthcoming. On that 
ground, so far from the defendants being 
under the protection of the Act, the Act 
saves the plaintiffs rights. Beyond that 
there is the other point which has been 
raised by the plaintiff's counsel, that there 
is no power under the Act to do the thing 
the defendants are doing. The defendants 
are seeking to interfere with the plaintiffs 
common law right, and there ia no statutory 
power which authorises them to do that. 
The common law right seems to me to be 
unaffected by the statute. The result is 
that, in my opinion, the plaintiff is entitled 
to the injunction which he asks for, and to 
the costs of the action, with the exception I 
have already mentioned. If I properly 
could (seeing that I can only give the plain- 
tiff the costs of the whole action in the 
ordinary way as between party and party), I 
should wish to set off the costs taxable in 
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the same way, but the Legislature has 
thought fit, and far be it from me to say 
unwisely, that, when a public body is 
attacked, then the costs shaU not come out 
of the funds or other property which the 
public body holds for the public, but that 
they shall come out of the unsuccessful 
parties' pockets. The plaintiff, therefore, is 
entitled to an injunction and the costs of the 
action as between party and party, the defen- 
dants to have the costs as between solicitor 
and client on the question of prescription. 
The injunction will be to restrain the defen- 
dants from causing a diminution in the flow 
of water of the stream by supplying water 
to their district. 

Judgment for the plaintiff. 

Solicitors for the plaintiff : Hamlin, 
Grammer, and Hamlin, for Carter, Mostyn 
Boberts, Vincent and Company, Carnarvon. 

Solicitors for the defendants : Bobbins, 
Billing and Company, for Morris Owen, 
Carnarvon. 
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October 27, 1898. 

RIVER RIBBLE JOINT COMMITTEE r. 
HALLIWELL ; SAME V. SHORROOK. 

Public health— Bi vera Pollution (Prevention) 
Act, 1876 (39 & 40 Vict. c. 75), ss. 2, 17— 
Solid matter in suspension — Bight of 
diverting and impounding water. 

The lav^ul exercise of the right to impound and 
divert icater protected by section 17 of the 
Rivers Pollution iPrevention) Act, 1876, 
necessarily implies a right to return the 
tmter after it has been used for the pur- 
poses for which such right of impmtnding 
and diveiUng loas so exercised. 

And if.by the impounding, solid matter in 
suspension in ^e water, when impounded, 
has been allowed to settle and become putrid, 
the return of the water, together with such 
putrid matter, is not an offence under sec- 
tion 2 of the Act, 

Appeals from two decisions of the judge 
of the Blackburn County Court under sec- 
tion 11 of the Bivers Pollution (Prevention) 
Act, 1876 (39 & 40 Vict. c. 75). The appeals 
were heard together. 

The following were the facts of the 



The two respondents, Halliwell and 
Shorrock, were the owners of factories 
situated on the banks of the Biver Darwen, 
and it was conceded that both of them had a 
right, acquired by long use, to divert and 
impound the water from the river for the 
purpose of their manufactories. When the 
water was first of all impounded in their 
reservoirs it contained a large quantity of 
vegetable refuse in suspension, which came 
into it from various paper factories situated 
higher up on the banks of the river. After 
the water was diverted into the reservoirs it 
was allowed to stand, and the solid matter 
sank to the bottom of the reservoir, where it 
formed a coating of putrid sludge. The 
clearer water was drawn off for the purposes 
of the respondents' manufacture, but once a 
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week the putrid sludge and the water not so 
drawn off were discharged into the Biver 
Darwen. In the case of Halliwell this was 
done by letting the water rush out of the 
reservoir, when the force of the current 
carried the sludge into the river. In the 
case of the respondent Shorrock the passage 
of the sludge was assisted by workmen with 
scrapers. It was conceded that the respon- 
dents had not themselves put anything into 
the water. The appellants alleged that the 
respondents had, on November 6th, 1897, put, 
or caused to be put, or to fall or to be carried 
into the Biver Darwen certain putrid solid 
matter, so as to interfere with the due flow 
of and to pollute such river, contrary to the 
provisions of part I., section 2, of the Bivera 
Pollution (Prevention) Act, 1876, and in eaeh 
case the appellants claimed against the 
respondents an order under section 10, 
requiring them to abstain from the eommis- 
sion of any further offence against the Act, 
and an order requiring them to perform their 
duty in the premises in manner specified in 
such last-mentioned order, and with such 
conditions and directions for carrying it into 
effect as to the court should seem meet. 

The county court judge gave judgment for 
the respondents on the ground that neither 
of them had put or caused to be put putrid 
solid matter into the Biver Darwen, and that 
the fact that the respondent Shorrock 
employed men with scrapers to dear out the 
sludge caused no difference, as the only effect 
of the scrapers was to expedite the action of 
the current on the sludge. He further held 
that, if the respondents had put solid matter 
into the river, they were protected by 
section 17. 

The following are the material sections of 
the Bivers Pollution (Prevention) Act, 1876 
(39 & 40 Vict. c. 75) :— 

"Section 2.— Every person who puts or 
causes to be put or to fall, or knowingly 
permits to be put or to fall, or to be carried 
into any stream so as to interfere with its 
due flow, or to pollute its waters, the solid 
refuse of any manufactory, manufacturing 
process or quarry, or any rubbish or cinders 
or any other waste, or any putrid solid 
matter, shall be deemed to have committed 
an offence against this Act.'' 

" Section 17.— This Act shaU not apply t6' 
or affect the lawful exercise of any rights of 
impounding or diverting water." 
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" Section 20.— In this Act, if not inconsis- 
tent with the context, ' solid matter ' shall 
not include particles of matter in suspension 
in water." 

By section 10 offences under the Act may 
be restrained by order of the county court 
judge having jurisdiction in the place where 
the offence was committed, and, by section 11, 
an appeal from the decision of the county 
court in point of law or on the merits is 
given to the High Court of Justice. 

Cripps, Q.C. (F. Mellor and Sharpe with 
him), for the appellants. — The county court 
judge was wrong. It was proved before him 
that samples of the mixed water aod sludge 
had been taken at the point where it entered 
the River Darwen, and that these showed that 
the proportion of water was 97*6 per cent, 
and solid matter 2*4 per cent. He was wrong 
in taking the proportion of solid putrid 
matter in the water as it entered the river as 
the test as to whether an offence had been 
committed or not. On the evidence given 
at the trial it is clear that the matter held in 
•uspeosion in the water before it went into 
the rebpondents* reservoirs became " putrid 
solid matter " when it settled to the bottom 
of the reservoirs. The respondents were, 
therefore, guilty of an offence under sec- 
tion 2 when they put or permitted to be put 
that solid putrid matter into the river. When 
the matter went back into the river it doubt- 
less was in a state of suspension again, 
but the test is not to look at the state of the 
matter after it is put back into the river, but 
at the moment when it is put in, which, in 
this case, was when it was lying as "solid 
putrid matter" at the bottom of the reser- 
voirs. If the condition of the matter is 
looked at only after it goes back to the river, 
then there is no solid matter which will not 
come within the saving as to " solid matter 
in suspension " contained in section 20. As 
to the exemption under section 17, there is 
no desire to interfere with the respondents' 
rights of diverting and impounding water, 
but it does not protect them if they put 
putrid solid matter into the river. 

Danckioerts, for the respondent Halliwell. — 
The real polluters of the river are the paper 
manufacturers on the higher waters. The 
respondents have only exercised their right 
of impounding and diverting the water, and 
ms a necessary corollary to those rights of 
putting back the water into the stream. The 
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matter that is returned with the water ib 
" solid matter in suspension." It is admitted 
that respondents have not put anything in the 
water themselves. Section 17 protects the 
respondents, as it preserves their right of 
impounding and diverting the water, which 
is all they have done in this case. The 
putrid matter is a necessary consequence of 
their dealing with it as they were entitled to 
deal with it. 

Bradbury f for the respondent Shorrock. — 
I adopt the argument on behalf of the other 
respondent. Further, if any offence has been 
committed at all, it was an offence under 
section 4. No one can say that an effluent 
containing 97*6 per cent, of water is solid 
matter. It is, if anything, a polluting liquid. 
But to proceed against the respondents under 
section 4 the consent of the Local Govern- 
ment Board is necessary under section 6, and 
the appellants knew they could not obtain 
that. 

Cripp», Q.C, in reply. — The reason for not 
proceeding under section 4 is because the 
putrid water and sludge were not a '* pollut- 
ing liquid proceeding from any factory or 
manufacturing process." The water drawn 
by them for such process was returned to the 
river further down. It is not necessary that 
anything should be added to the water 
directly by the respondents. If the result of 
their impounding it in their reservoirs is to 
turn it from an innoxious to a noxious thing, 
then they have no right to return it into the 
river, and section 17 does not protect them. 

Lord Russell op Killowen, L.C.J.— 
This is a case of great importance. It is 
important to the public, as of course it is a 
matter of public interest that all the steps 
which can properly be taken should be taken, 
if not to render pure, at all events to prevent 
a continuing pollution of streams. It is 
important to manufacturers because a certain 
view of this Act which was sought to be 
impressed upon the court might, if enforced, 
have a very injurious effect upon manu- 
factures which are carried on for the benefit 
of the public and of the proprietors of manu- 
factories along many rivers throughout the 
country. There are two questions in this case. 
First, was the evidence such as to make it 
the duty of the county court judge to find 
that an offence had been committed under 
section 2 of the Rivers Pollution (Prevention) 
Act, 1876 ? Or, secondly, if the offence be 
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pnmd facie made out under that section, 
what is the effect of section 17 taken in 
conjunction with section 2? I propose first 
to refer to some provisions of the Act, and 
then to consider the facts as they appear 
in evidence. The scope and object of the 
Act are to prevent the further pollution and 
to improve the condition of rivers ; but the 
Legislature has taken great care, as is shown 
in various provisions of the Act, to do 
nothing avoidable to interfere with the manu- 
factures as hitherto carried on. These two 
objects are made apparent throughout the 
Act. Now as to section 2 of the Act. (His 
lordship read the section.) In the present 
case it is admitted that the only words of 
this section within which the respondents can 
be brought are the concluding words with 
regard to putting any "putrid solid matter" 
into the river ; and the first question here is, 
Have the respondents put, or permitted to be 
put, into the river any putrid solid matter ? I 
agree that it does not matter whether they 
actually put the putrid matter in, if they 
knowingly permitted it to be put in. It must 
be shown to bo putrid ; it must be shown to 
be solid ; and it must be shown to be putrid 
and solid, as I conceive, when it is put into 
the river ; because if at the time it is put into 
the river it is not putrid and solid matter 
than, in my judgment, they do not commit an 
offence against the Act. In that connection, of 
course, has to be read the definition of solid 
matter given in section 20 : " Solid matter 
shall not include particles of matter in 
suspension in water "—in other words, solid 
matter shall not include that which I suppose, 
strictly and scientifically, is still solid matter, 
but solid matter in suspension. Part II. of 
the Act deals with the prohibition as to 
drainage of sewers into streams. Part III. 
deals with the law as to manufacturing and 
mining pollutions. I agree, as at present 
advised, with the appellants' counsel that the 
case could not have been brought within 
section 4 because the effluent which is here 
complained of as being put into the river is 
effluent let out of the larger impounding 
reservoir, from which, as I gather, after the 
water has been allowed to settle the clearer 
water is conducted into another reservoir used 
for the purpose of condensing, and the water, 
having been so used for condensing, is 
delivered again into the river lower down 
by some other conduit. No complaint is 
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made with regard to that water. Therefore, 
I think the appellants* counsel is right in 
saying, in answer to the contention urged on 
behalf of the defendant Sborrock, that the 
case could not have been brought within 
that section. It is important, however, as 
helping us to get at the scope and object 
of the Act, to observe the care which the 
Legislature has taken to protect, so far as it 
can, on the one hand, the purity of the stream 
and on the other the manufactures carried 
on on its banks. The short effect of the 
provisions under that head, section 4, is that 
a manufacturer who does the thing which 
causes pollution may yet be relieved of the 
imputation of having committed an offence 
against the Act if he shows to the satisfao* 
tion of the court that he has done the best 
that was practicable to render harmless the 
noxious or polluting liquid which, in fact, he 
caused to flow or be carried into the stream. 
Further, there is the important provision of 
section 6 which prevents proceedings being 
taken except by a sanitary authority, and with 
the sanction of the Local Government Board ; 
and, finally, the sanction of the Board is not 
to be given unless they are satisfied after due 
investigation that means of rendering harm- 
less the poisonous, noxious, and polluting 
liquids proceeding from the processes of 
such manufactures are reasonably practicable 
and available under all the circumstances of 
the case, and that no material injury will be 
inflicted by such proceedings on the interests 
of industry. Then follow a number of 
clauses as to the mode of procedure, which 
I need not consider in detail. Then comes 
section 17, which, in my judgment, has a 
very important bearing on the question in 
one of its aspects. Section 17 says : " This 
Act shall not apply to or affect the lawful 
exercise of any rights of impounding or 
diverting water." I now proceed to consider 
the facts of the case in relation to those 
provisions of the Act of Parliament to 
which I have referred, and in doing this I 
do not propose to make— as the appellants* 
counsel have not made — any distinction 
between the two cases. I will deal with 
them as if they were one. Any incidental 
differences there are between them are 
differences which do not affect my judgment. 
In Halliweirs case be has weaving sheds 
worked by steam power, and he has enjoyed 
for a period of time which gives him what, I 
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presume, is now an indefeasible right — the 
right to divert higher up the River Darwen 
water from the stream by means of a goit. 
Higher up the stream still, as the evidence 
shows, and as everyone who knows Lancashire 
and the River Darwen must be aware, there 
are a considerable number of manufactories, 
some of them at points where the stream is 
very considerable, and the flow very rapid, 
of paper in the manufactareof which esparto 
grass is very largely used, and undoubtedly 
the owners of these manufactories do, as 
they have done for many years, discharge 
refuse of vegetable matter from their works 
into the river ; and when the respondent 
Halliwell, in the exercise of his rights to 
divert the water from the river, opens his 
goit gate, it necessarily follows, by the 
natural action of the stream itself, that a 
portion of the vegetable and other matter 
cast into the stream above is brought down 
into that goit, and by means of that goit 
impounded in the large reservoir to which I 
have referred. It is obvious that such 
impounding is necessary for the purposes of 
the respondents business, and it would be 
idle to let the stream come into the goit, 
and flow through into the river again. It is 
said that, if that had been done, there would 
not have been the putrescent matter which 
ultimately sprang from the presence of these 
vegetable and other substances in the river. 
But the respondent must impound the water 
which comes through the goit in his larger 
reservoir— the main reason being that he wants 
to get the water in a purer state for the purpose 
of condensing. It is, therefore, allowed to 
settle in the larger reservoir, and is then let 
into another reservoir by a conduit for the 
purposes of condensation. Further, it is 
obviously necessary to clean this larger 
reservoir from time to time in order to 
prevent the silting up pf a great deal of 
matter which would occupy space required 
for the purposes of his water supply, and to 
prevent the water becoming, as it probably 
would become to a large extent, of a 
character unfit for condensing purposes. 
The respondent accordingly does clean 
out the larger reservoir at regular intervals — 
apparently on Saturdays after the engines 
have ceased working. He opens three sluices 
which open into the River Darwen and allows 
the water to flow through the reservoir and 
out into the stream. That is all he does. 
It is not suggested that he makes any con- 
70 



63 J. P. 196. 

tribution to any solid or other matter in the 
reservoir ; all that he lets into his reservoir 
is what the stream brings down, and all that 
he lets out is what the stream has brought 
down. The evidence shows that in Halliwell's 
case some of his men when the effluent was 
proceeding from the larger reservoir and 
carrying a large quantity of solid matter 
with it did something to assist the passage of 
the solid matter by using spades and shovels, 
but that that did not cause a greater quantity 
to go down than if they had left it merely to 
the natural action of the stream itself. The 
only effect was, as the county court judge 
has found, to accelerate its passage out of the 
reservoir. Now in what condition was that 
effluent at the moment when it passed out 
of the reservoir and was sent into the stream f 
To satisfy the words of the Act it must 
be putrid matter of a nature to pollute 
the stream, and it must be solid putrid 
matter ; and, bearing in mind the definition 
of " solid matter," it ceases to be solid 
matter within the Act, although there are 
particles, and even many particles, of that 
which is, I repeat, scientifically still solid 
matter when it is or becomes solid matter in 
suspension. Without going minutely into the 
figures, as we were invited to do, I find, and 
for the present am content to take it, that a 
sample of the effluent taken by the appel- 
lants as it was going into the stream contained 
97*6 per cent, of water and 24 per cent, of 
solid. Now I ask myself, can that be said to 
be solid matter within the meaning of the 
Act? The Act makes an emphatic difference 
between solid and liquid matter ; and I 
think that, judged by the common-sense and 
ordinary meaning which people put upon lan- 
guage of this kind, and I see no reason why 
any other meaning should be put upon it, no 
person could be found to describe a body of 
which 97*6 per cent, was water and the 
remaining 2'4 per cent, solid as being solid 
matter. If that be so, what was carried was 
solid matter in suspension, and does not como 
within the provisions of this Act. It will be 
observed that this question is largely one of 
fact, it being. Is what was carried into the 
stream, or is it not, solid matter ? The county 
court judge has arrived at the conclusion of 
fact that it was not solid matter ; I should 
arrive at the same conclusion. At any rate I 
certainly cannot say that in point of fact he 
was wrong in arriving at the conclusion that 
this was not, when discharged into the river, 

.y_d by Google 



UtAGISTBEUL CASES. 



BiVER BiBBLE Joint Com. v. Halliwell. 
pntrid solid matter. I do not stop to consider 
the hardship of the attempt to fix the respon- 
dent with this liability, since he did not cause 
the pollution. As I have said, he merely deals 
with the water which comes in his goit in the 
condition in which the flow of the river with 
all its impurities brings it to him. That is 
all he does ; and certainly the court cannot 
uphold any proceedings by which it is sought 
to punish him if he has not offended against 
the law, merely because the authorities have 
for some reason or other failed to bring 
home responsibility for the pollution to those 
who really cause it— namely, the manufac- 
turers higher up the stream. So much as 
regards the first point. With regard to sec- 
tion 17, even if what went into the stream 
from the larger reservoir were solid matter, I 
should still be of opinion that, on the facts of 
this case, the respondent would not have com- 
mitted an offence against the Act, because he 
would come within that section. Section 17 
provides that this Act shall not apply to or 
affect the lawful exercise of any rights of 
impounding or diverting water. Of course, 
when it speaks of lawful rights, it speaks 
of lawful rights as they existed at the date 
when the Act was passed, namely, 1876. It 
is common ground that at that date the 
respondent Halliwell had the lawful right— I 
invert the order in which these words appear 
in the section — of diverting, and had also, 
having diverted, the lawful right of impound- 
ing water. He had the lawful right of 
impounding water for the purposes of his 
manufacture. He could only impound it 
as it came to him by the natural flow of 
the stream with the artificial impurities added 
to it by the manufactories above ; and the 
case, as put by the appellants and established 
by the evidence, is that it was a natural 
consequence of his impounding that the 
matter in the impounded water should 
become putrescent by the very fact of its 
being impounded and kept from following in 
its natural flow. But he had a right to 
impound it, and it seems to me very 
difficult to see in principle or reason how he 
is to be made responsible for the necessary 
consequences of the reasonable exercise of 
the right which is, by statute, saved to him. 
The things required to constitute the offence 
are that the matter should be putrid, that 
the matter should be solid, and that that 
matter— putrid and solid— should be let into 
the stream. It seems to me clear that the 
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Act preserved to him the right to divert and 
impound and has held him harmless for any 
consequence which legitimately and neces- 
sarily followed the reasonable exercise of 
that right. It is obvious that, so far as 
putridity is concerned, he could do nothing 
consistently with the exercise of his right to 
use the water in a reasonable and adequate 
way for the purposes of his business, which 
would prevent the putridity being effected 
by reason of the detention of the water with 
this matter in it for these purposes. As to 
the solid matter, assuming that my view of 
the facts, as applicable to section 2, is not 
correct, and assuming that, in fact, the 
respondent does put solid matter into the 
stream, what is it that he does? Having 
got the water by means of his goit impounded 
in the reservoir, it is necessary for him at the 
week end to open his sluice gates for the 
purpose of cleansing his reservoir. Is that, 
or is it not, a necessary incident to his right 
to divert and impound— rights which he 
could not beneficially enjoy or exercise unless 
he also, as the evidence shows, was permitted 
from time to time to open his sluice gates 
for the purpose of cleansing out his reser- 
voirs ? Again, it seems to me that section 17 
—which says that the Act is not to apply to 
or to affect the lawful exercise of the right 
to impound or divert — means, in effect, that 
any act, properly and reasonably done in the 
exercise of those rights, shall not be an 
offence against the Act. Upon these two 
grounds I arrive at the conclusion that the 
learned county court judge was right, and 
that the jndgraent ought to stand. 

Wills, J. — I have come to the same con- 
clusion, and the only matter on which I 
desire to say anything is the second point, 
namely, the application of section 17 to the 
facts of this case. It seems to me that 
section 17 intended to preserve to a person 
who had already acquired by lapse of time 
and user a right as a riparian owner to 
impound and divert the water of the stream 
the right to continue so to deal with it. It 
seems to me that to speak of the right of 
impounding apart from the right to return 
the water taken out of the stream into the 
stream is a contradiction in terms. Tou 
cannot deal with the impounded water for 
any beneficial purpose unless you have a 
right to restore it to the stream, and if you 
cannot restore it to the stream in such a way 
as to keep the impounding reservoir intact 
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ia its dimensions, the result will be that, in 
process of time, your impounding reservoir 
will cease to be a reservoir at all. It will be 
filled up with silt and become useless. I 
think that the right to impound and divert 
necessarily carries with it the right to deal 
with the impounded water in the way of 
returning it to the river in the manner which 
has hitherto been enjoyed for the requisite 
period. It appears that these respondents 
had done nothing more than they have been 
in the habit of doing for a great number of 
years before the Act was passed, and 
it seems to me that they had, therefore, 
obtained rights they are now exercisiDg, and 
that they are brought within the saving 
exceptions of section 17. Just as in the 
group of sections commencing with section 4 
the rights of persons who have hitherto dis- 
charged polluting water into the stream are 
preserved in case they take the best steps 
reasonably practicable to render the water 
harmless, so, in this section, the rights 
already acquired are vested in the persons 
enjoying them — the rights of impounding 
and diverting — and all that those rights carry 
with them appear to me to have been pre- 
served. I therefore agree that the second 
question as well as the first should be 
answered in favour of the respondents. 

Appeals dismissed ; leave to appeal. 

Solicitor for the appellants : F. C. Hulton, 
Preston. 

Solicitors for the respondent Halliwell : 
Halliwell and Halliwell, Darwen. 

Solicitors for the respondent Shorrock : 
Pritchard and Englefield, for G. Costeker, 
Darwen. 
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March 8, 9, 14. 

ATTORNEY^QENERAL V, BRIGHTON AND HOVE 
COOPERATIVE SUPPLY ASSOCIATION, 
LIMITED. 

Nuisance— Shop — Street— Pavement- 
Vans— Parcels. 
Action by the Attorney-General at the 
relation of James Pack, and by James Pack 
against the defendants, the Brighton and 
Hove Cooperative Supply Association, 
Limited, and the plaintiffs claimed an in- 
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junction to restrain the defendants, their 
agents and servants from causing a nuisance 
to the public and to the plaintiff, James 
Pack— 

(1.) By wilfully obstructing and putting to 
excessive and unreasonable user a public 
highway known as Lansdowne-street, in the 
urban district of Hove, in the county of 
Sussex. 

(2.) By wilfully obstructing and using to 
the interference and danger of the public 
the footway on the side of the street. 

(3.) By causing an offensive smell in the 
street. And the plaintiff, James Pack, 
further claimed damages. The plaintiff was 
an upholsterer and lodging-house keeper 
carrying on business at 21, Lansdowne- 
street, Hove, and he complained that the 
defendants by loading and unloading vans 
and carts, and depositing parcels and packages 
on the footway, and by the smell of the 
horses caused a nuisance both to the public 
and to himself. 

The defendants said that their user of the 
street was proper and reasonable, and in 
January, 1898, before action brought, they, 
on receipt of a lettar of complaint from the 
relator's solicitors, had abated the nuisance. 

At the trial of the action the claim for 
damages was withdrawn. 

Macmorran, Q.O. (£?. A, Parkyn with him), 
for the plaintiffs. 

Warmington, Q.C. (^A. BeddaU with him), 
for the defendants. 

Held, by Kekewich, J., that there had been 
an unreasonable use of the roadway and 
pavement by the defendants, and there must 
be an injunction to restrain them from 
obstructing the roadway and pavement, with 
costs. 

Judgment for the plaintiffs. 

Solicitors for the plaintiffs : Radford and 
Frankland, for Woods and Holmes, Brighton. 

Solicitors for the defendants : Booth and 
Smee, for Fitz Hugh, WooUey, Baines and 
Woolley, Brighton. 
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COURT OF APPEAL. 



February 28 ; Marc^ 2. 

ALLEN V. FULHAM VESTRY. 

Metropolis — ** New street"— Expenses of 
paving— Liability of frontagers— Metro- 
polis Management Act, 1855 (18 & 19 
Vict. c. 120), 8. 105— Metropolis Manage- 
ment (Amendment) Act, 1862 (25 & 26 
Vict. c. 102), 8. 77. 

Under section 77 of the Metropolis Manage- 
ment {Amendment) Act, 1862, it is a 
question of fact for the magistrate whether 
a road has become at any given time a 
^*new street" within the meaning of the 
Act, and the court will not interfere iciih 
his decision unless it is clearly wrong upon 
the evidence, A road cotistructed as a 
highway by Act of Parliament through 
agricultural land may become a new street 
as soon as houses have been constructed on 
both sides of it. 
Appeal from the dedsion of the Queen's 
Bench Division of the High Court of 
Justice (Day and Ridley, J J.), dated the 17th 
of June, 1898, in favour of the Fulham 
Vestry. The facts are fully reported at 
62 J. P, M8. 

Macmorran, Q.C. (R, C. Glen with him), for 
the appellants, cited the Metropolis Manage- 
ment Act, 1855 (18 & 19 Vict. c. 120), s. 105 ; 
Metropolis Management (Amendment) Act, 
1862 (25 & 26 Vict. c. 102), s. 77 ; Pound v. 
Plumstead Board of Works, L. R. 7 Q. B. 183 ; 
36 J. P. 468 ; St, Giles's iCamberwell) Vestry v. 
Crystal Palace Company, [1892] 2 Q. 5. 33 ; 
57 J. P. 5; Arter v. Hammersmith Vestry, 
[1897] 1 Q. B, 646 ; 61 J. P. 279 ; St, Giles's 
(SJamberwell) Vestry v. Hunt, 56 L. J, M, C 65 ; 
53 J, P, 132 ; Bonella v. Twickenham Local 
Board, 18 Q. B, D, b77; Reg, v. Hackney District 
Board of Works, L. R, 8 Q. B, 528 ; Vestry of 
SL Mary {Battersea^v, Palmer, [1897] 1 Q, B, 
220 ; 60 /. P. Tl^\ Robinson v. Barton-Eccles 
Local Board, 8 ^. C. 798 ; 48 J. P. 276.) 

Macaskie, for the respondents, was not called 
upon. 

Smith, L.J.— In this case the frontagers 
contend that in 1877 the road in question 
was a **new street" within the meaning of 
the Metropolis Management Acts, 1885 and 
1862. The vestry, on the other hand, say 
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that it was not at that time a street but 
that it became a street for the first time 
when houses were built along both sides of 
it. The facts are as follows. The road in 
question was originally made by the 
Wandsworth Bridije Company, which was 
incorporated by Act of Parliament in 1864. 
After considerable dispute with the Fulham 
Board of Works a compromise was arrived 
at in 1876 by which the Board of Works 
agreed with the Bridge Company to make 
up the road on payment of 1,750Z. by the 
company to them. In the year 1877 there 
were no houses at all along the road, and 
this continued down to the year 1895. The 
question at issue was. Is this a " new street" 
within the meaning of the two Acts in the 
year 1877 ? In the year 1895 buildings were put 
up on the west side of the road, and in 1896 
further buildings were put up on the east side. 
The learned magistrate has found as a fact 
that this was not a new street in 1876. The 
frontagers contend that there can be a ** new 
street" without buildings. In my opinion 
section 105 of the Metropolis Management 
Act of 1855 contemplates houses being on 
both sides of the road ; this proposition has 
the authority of Lord Selborne in Robinson v. 
Local Board of Barton- Eccles {supta), where 
he defines the meaning of a ** new street." 
In my opinion the object of section 77 of the 
Metropolis Management (Amendment) Act 
is to deal with cases where there are vacant 
spaces between the houses which are built on 
either side of a road, otherwise the owners 
of the houses alone would have to pay and 
the owners of the vacant spaces would get 
off free. In the case of Vestry of St, Mary 
iBattersed) v. Palmer (^supra), Wright, J., 
defines the meaning of section 77, and I agree 
with his interpretation of the section. In 
my opinion therefore this appeal fails, and 
this road did not become a "new street" 
until houses were built on either side, and 
the vestry were entitled to charge the paving 
expenses on the frontagers. 

Collins and Romer, L.JJ., concurred. 
Appeal dismissed. 

Solicitor for the appellants : Walter M. 
Willocks. 

Solicitor for the respondents : T. Blanco 
White. 
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QUEEN'S BENCH DIVISION. 



January 16. 

BROOKS V. HAMLYN. 

Jarisdiction of justices— Wilful damage to 
property — Fair and reasonable supposi- 
tion of right — Bona fides — The Malicious 
Damage Act, 1861 (2-4 & 25 Vict. c. 97), 
8.52. 

On a prosecution for malicious damage to 
property, the accused cannot claim the 
benefit of the proviso to section 52 of the 
Malicious Damage Act, 1861, on the 
ground that they were actifig under a fair 
and reasonable supposition that they had a 
right to do the act complained of if it 
appears thai the supposed right was one 
which under the circumstances could not 
exist in law although the accused had a 
bon^ fide belief that these acts were legal. 

Held, that as the claim did not and could not 
exist in law the jurisdiction of the justices 
was not ousted. 

White V, Feast, 36 J. P. ^, followed. 

Case stated by the justices of the peace in 
and for the county of Devon. 

At a petty sessions holden at Lipton, in the 
county of Devon, on the 27th day of January, 
1898, on an information on behalf of himself 
and Fanny Gertrude Lillifant Hamlyn, 
William Templer BuUer, Richard Ash, and 
John fiuller, Newton Ashford, preferred by 
Michael Davey, hereinafter called the respon- 
dents, against Susan Brooks, wife of Thomas 
Brooks, and Jane Stanbnry, widow, herein- 
after called the appellants, under section 52 
of the statute 24 & 25 Vict. c. 97, charging that 
they, the said appellants, on the 8th day of 
December, 1897, at Fern worthy Down, in 
the i>arish of Budestowe, in the county of 
Devon, did unlawfully and maliciously com- 
mit damage, injury, and spoil to certain real 
property, to wit, a hedge or fence belonging 
to the respondents, by then and there pulling 
down and destroying such hedge or fence, 
thereby doing injury to the said owners 
thereof to an amount not exceeding bl., 
contrary to the statute in such case made 
and provided, was heard, and the appel- 
lants* solicitor first objected to our jurisdic- 
tion under the proviso to section 52 of the 
said Act of 24 & 25 Vict. c. 97, and deter- 
mined by us (the said parties respectively 
being then present or represented by their 
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respective solicitors), and upon such hearing 
the appellants were duly convicted by us of 
the said offences, and we adjudged them to 
pay the sum of \s. each as a fine for such 
offence, and ordered them to pay 5». each as 
compensation for the damages and the costs, 
subject to the following case : — 

Evidence was given that the piece of hedge 
the appellants were charged with pulling 
down extends from the corner of Blackbroom 
to Bathshill Corner, and lies between the 
points marked " A " and " B " on the ordnance 
plan, and further evidence was given that the 
hedge in dispute was originally built nearly 
40 years ago by one Philip Brooks, who was 
then the tenant of Fernworthy Farm, the 
property of the predecessors in title of the 
respondents, he having repaired an ancient 
dole or bank on the same line and erected 
two gates therein, one at Blackbroom Corner 
and the other at Bathshill Corner, to give 
access to the highway above and to the other 
part of Fernworthy Down lying on the other 
side of the road, the whole or part of which 
down lying on the eastern side of the road 
being locally known as Veal or Vale Down. 

The gates were frequently locked. 

Fernworthy Down is held in undivided 
shares by the respondents. The fence 
gradually wore down, and about four years 
ago was rebuilt by the tenant of the respon- 
dents, Michael Davey. It was pulled down 
the same night by the appellants without the 
knowledge of the respondents. 

One day, in the early part of December 
last, one John Lintem (a tenant of the 
respondent Davey), with others, commenced 
to re-erect the hedge, and continued doing so 
for three days, but each day the work was 
pulled down by the appellants. 

An interval then occurred for three days, 
and, on the fourth day, the workmen referred 
to again commenced the work, and the appel- 
lants persisted in pulling the same down as it 
was built, they informing Lintem that they 
claimed to have a right to graze their cattle 
on the land. Referring to the piece of 
Fernworthy Down east of the highway, at its 
extreme eastern end, and known as Nodden 
Gate, is a wall called the King's Wall, which 
is the boundary between Budestowe and 
Sidford, and on the south side is the old 
pack-horse road, east of which the commons 
of Dartmoor lie. 

The ownership of Fernworthy Down was 
not disputed nor admitted by the appellants. 
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but Bichard Davey stated, in cross-examina- 
tion, he had brought this action to find out if 
the appellants had any right there. It was 
proved that ponies belonging to Thomas 
Brooks, the husband of the appellant Susan 
Brooks, were in the habit of pasturing on 
Fernworthy Down. 

Evidence was ariven by the respondents 
that a drift had been made thereon by 
Michael Davey from 10 to 12 years ago, when 
ponies marked " T. B. " had been impounded 
on middle Fernworthy Down, but the 
next morning they were missing, and also 
that, shortly afterwards, the now deceased 
husband of the appellant Jane Stanbury 
had applied to rent the right of pasturing on 
Fernworthy Down, which the respondent 
Davey had declined to grant. 

Evidence was also given by the appellants 
that they had, for over 30 years past, depas- 
tured their cattle and ponies on the down, 
although their claim to do so had at times 
been challenged by their cattle being at 
times driven off. 

Evidence was also given that both the 
appellants lived in houses near the down, and 
ander lease as regards the husband of the 
appellant Brooks, for the residue of the 
term of 60 years from Lady-day, 1884, granted 
by the predecessor in title of the respondent 
H. G. S. Hamlyn, and as regards the appel- 
lant Stanbury on a lease for lives granted 
the 29th of May, 1830, by another predecessor 
in title of the said H. G. S. Hamlyn. The 
appellants* solicitor objected to the produc- 
tion of these leases, which objections were 
overruled. 

Evidence was adduced that Thomas Brooks, 
the husband of the appellant Susan Brooks, 
lived as tenant of the father of the respon- 
dent Bichard Ash in another cottage near 
Brook*8 present residence, and occupied 
therewith a field, part of Bathshill Farm, at 
rents of 3/. and 4/. respectively, which latter 
included Ash's right on Fernworthy East and 
above the railway on both sides of the road 
to Nodden Gate. 

Evidence was given by the respondent 
Bichard Ash, who produced a note-book, in 
which his (the respondent's) sister, since 
deceased, had made the following entry in 
his presence : — 

"Mr. Thomas Brooks, Newlake Farm, 
Budestowe, settled his rent up to March 25th, 
1886, and enclosed field at 3/. per annum, part 
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of Veal Down and part of Fernworthy Down 
above side of railway, at 4/. per annum.*' 
The witness stated that he saw the money 
paid on that occasion, but admitted that there 
had been no other payment in respect of it, 
although the same was demanded by Bichard 
Ash. He further deposed that, in answer to 
a demand made by him on Thomas Brooks, 
he said he should not pay any more rent for 
the higher part of Fernworthy Down unless 
the appellant Stanbury's cattle were kept 
away. Mrs. Stanbury refused to take them 
away. Subsequent to this, Thomas Brooks 
declined to pay any more rent, but promised 
to help respondent Bichard Ash with his 
labour in harvest and look after his cattle, 
which he did down to 1896. 

Evidence was also given on behalf of the 
respondent that the cattle of Brooks' father, 
John Brooks, found on the down had been 
driven off to Dartmoor by the owners of 
Fernworthy Down, and the same witness 
deposed as to an arrangement being made by 
payment from John Brooks of 30«. a year 
for grazing cattle on Fernworthy Down, 
which was continued by Thomas Brooks, and 
that the same had been paid 32 years ago in 
his presence, but the same witness remem- 
bered that, at Sidford Farm about 14 years 
ago, Thomas Brooks had declined to pay any 
more. 

Evidence as to the original building of the 
hedge and placing of gate and posts was given 
by the respondents, and that the Newlake 
Farm, taken by Brooks, was never part of 
Fernworthy Down, and that the down ended 
at the road. 

On the part of the appellants it was con- 
tended that they acted under a fair and 
reasonable supposition that they had the 
right to do the acts complained of, and evi- 
dence was adduced by the appellant Susan 
Brooks that the land in dispute had always 
been a common, that she had always gone in 
summer time to a spring of water there for 
water, that for a great number of years she, 
her husband, and his father before him, had 
grazed their cattle there, and had never paid 
rent or been asked for any ; that she and the 
other appellants pulled down the hedge about 
fours years ago, as it was being erected, to 
support their rights of pasturage, which they 
had always claimed existed over the land in 
dispute and still believed did actually exist, 
and that she told respondents' agents at the 
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time that she would not allow the hedge to be 
built there, as it would deprive her of her 
rights. 

On cross-examination she deposed that, 
many years since, she lived in another lease- 
hold house, for which they also claimed a 
right on Fernworthy Down, and that she 
removed to her present abode in 1894, and 
supposed she claimed the right in respect 
thereof, the lease of the other having 
expired, and that others besides her had 
grazed their cattle there. She remembered, 
about two years ago, having received a com- 
munication from Messrs. Ford, solicitors for 
the late Mr. Hamlyn, father of one of the 
respondents, F. G. S. Hamlyn, to the effect 
that her cattle would be impounded if not 
cleared off by the following Monday at 12 
o'clock, and that, on receipt of such message, 
she and her family, on the morning of the 
Monday in question, turned their cattle on 
the down, and that none of such cattle were 
impounded as mentioned in the communica- 
tion so received. 

The appellant Jane Stanbury admitted 
breaking down the hedge, on the ground that 
it was part of the common of Dartmoor, and 
she herself could remember having pastured 
her cattle there for over 34 years, and that her 
mother had also grazed her cattle there, and 
she claimed to have a right of pasture therein. 
She further admitted having pulled down 
the hedge on the 8th of December as it was 
being erected, telling the respondents' agents 
she had a right there and should tear it down 
again, and, further, she would not have 
knocked it down unless she believed she had 
really that right. Further, that she had 
fetched water from the place in question for 
a like number of years. On cross-examina- 
tion she deposed that she claimed the right 
as a leaseholder of the cottage. 

Further evidence was adduced by the 
appellants to show that grazing rights had 
been exercised for a quarter of a century by 
many persons, that fern for bedding cattle 
had been taken from the down 50 years ago, 
but one of the witnesses admitted that the 
down was separated from Dartmoor by the 
King's Wall. 

Evidence was also adduced on behalf of 
the appellants by one George Lariss, who 
was 68 years of age, to the effect that he bad 
been acquainted with the vale and Fern- 
worthy Down up to eight years since, and 
that the down was known as Vale Down 
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and not Fernworthy Down, and he himself 
considered that he had the right to put cattle 
on the land sought to be enclosed, and had 
exercised that right, and had never been 
applied to for rent in respect thereof ; that 
on one occasion, on missing his cattle from 
the ground in question, he made inquiries 
and ascertained that they had been im- 
pounded by Michael Davey, one of the pre- 
sent respondents, who claimed Is, 6d. 
poundage, which he paid, but did not know 
where the cattle had been taken from. 

Mr. Parsons and Richard Brooks (son of 
the appellant) gave evidence that they had, 
three or four years ago, heard both the 
appellants and Woodrow as to the appellant 
Stanbury's claim to have the right of grazing 
her cattle on the piece of land in question. 

It was contended, on behalf of the respon- 
dents, that a profit a prendre in alieno solo 
could not be claimed by custom or by pre- 
scription by occupiers, nor a common in 
gross, unless under an express grant to 
parties capable of taking a grant which 
mere occupiers could not do, it having been 
shown that the appellants were only lease- 
holders under one of the respondents, and 
that the claims they set up could not exist 
in law. 

It was contended, on the part of the appel- 
lants, that, in the face of the evidence of the 
respondents, the action was brought to find 
out whether the appellants had any right over 
Fernworthy Down, and as the appellants 
had, in destroying the fence, acted under 
a bond fide belief that they were exercising 
their lawful rights, which rights were either 
that they had a right of common or had 
gained such a right by prescription under the 
Prescription Act, the justices should have 
declined to proceed with the hearing ; 
that such a claim was neither unreason- 
able nor impossible in law, and that it was the 
claim of right, and not the right itself, which 
the justices had to consider, and that, if that 
right appeared to be a bond fide and reason- 
able one, whether it actually existed or not, 
the jurisdiction of the justices was ousted, 
quoting in support of such contention the 
case (inter alia) of ScoU v. Baring, 64 
L. T. 200. 

We, af terdeliberation on the case, delivered 
the following judgment :— 

We are of opinion that the defendants 
were mistaken in their action, as the rights 
they claimed do not exist in law,^nd we 
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therefore fine them Is. each, and order them 
to pay 58. each, as compensation for damages 
and the costs, in default the usual 
imprisonment. 

The questions of law arising on the above 
statement for the opinion of this court are — 
(a) Whether the claim of the appellants 
was a bo7id fide and reasonable one, and 
one that was not absurd or impossible in 
point of law ; 
(6) Whether the justices were estopped 
from inquiring into the merits of the 
case; 
(c) Whether the jurisdiction of the jus- 
tices was ousted. 
If the court shall be of opinion that the 
said conviction was legally and properly 
made and the appellants liable as aforesaid, 
then the conviction is to stand, but if the 
court should be of opinion to the contrary, 
then the said conviction is to be reversed. 
B. C. COODE. 

John Marshmoee. 
J. W. Speor. 
Alex. Macbeth. 

1 , W. Lawrence (JDuhe^ Q.C., with him), for 
the appellants. — The jurisdiction of the 
magistrates was ousted by the claim of right 
set up by the appellants. Section 52 of the 
Malicious Damage Act, 1861 (23 & 24 Yict. 
c. 97), under which the proceedings are taken, 
provides "whoever shall wilfully or mali- 
ciously commit any damage, injury or spoil 
to or upon any real or personal property 
whatever, either of a public or private 
nature " may be convicted before a justice of 
the peace and imprisoned or fined " provided 
that nothing herein shall extend to any case 
where the party acted under a fair and 
reasonable supposition that he had a right to 
do the act complained of." The appellants 
may be mistaken in the right they claim, but 
there is no question as to their bona fides ; 
they have in fact a fair and reasonable sup- 
position that they have the right to do the 
acts complained of. It is the claim of right, 
and not the right itself, which the justices 
have to consider. 

FooU, Q.G. iBodilly with him), for the 
respondents, was not called upon. 

Lawrance, J.— I think that the justices 
were quite right. This is not a question of 
bond fide rights at all, but the question is 
whether the claim comes within the descrip- 
tion of the words of the statute as '* fair and 
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reasonable." I think White v. Feasi^ 41 
L, J, M. a 81 ; 36 J. P. 436, is in point, and 
in that ca^e the conviction was upheld. 
Now, in the present case, there could not be 
a fair and reasonable supposition that the 
appellants bad a right to do the act com- 
plained of. It is clearly impossible that 
there should be. The appellants could not 
claim these rights as against tbeir landlord. 
For my part I do not think there was even a 
bond fide claim of right. 

Channell, J. — I am of the same opinion, 
and I also think that, if the case was not 
even brought under the special proviso in the 
Act of Parliament, yet the jurisdiction of 
the magistrates would not have been ousted, 
but as it is brought under the proviso 
a foriioriy their jurisdiction is not ousted, 
because not only a bond fide claim but a fair 
and reasonable supposition of right must be 
shown. All the claimants were the tenants 
of the respondents, who owned the land over 
which the right was claimed. Therefore, 
they could have no right by prescription 
against the landlord, but only by the. terms 
of their leases, which give no such rights. 
No such right at all being, therefore, given 
by the terms of the tenancy, a claim, outside 
the leases, is clearly impossible. 

Appeal dismissed* 

Solicitors for the appellants : Law and 
Worssam, for Bond and Pearce, Plymouth. 

Solicitors for the respondents : Field, 
Boscoe and Company, for Peter and Son, 
Launceston. 
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DUNCAN V. POPE. 

Cruelty to animals— Ill-treatment of dog- 
Intentional cruelty — Cruelty to Animals 
Act, 1849 (12 & 13 Vict. c. 90), s. 2. 

In order to constitute an offence under section 2 
of the Cruelty to Animals Act, 1849, the 
question is not whether there toas inten- 
tional cruelty, but whether there was cruelty 
in fact. 
Case stated by justices in and for the 
county of Sussex. 

1. At a court of summary jurisdiction in 
and for the county of Sussex, holden at 
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Hailsham on the 7th of September, 1898, an 
information was preferred by the appellant 
against the respondent under the 2nd section 
of the statute 12 & 13 Vict. c. 92, charging 
the respondent that he did, in the parish of 
Heathfield, in the county of Sussex aforesaid, 
on the 20th of August, 1898, cruelly beat and 
ill-treat a certain animal, to wit, a dog. 

2. Upon the hearing of the said informa- 
tion, both parties being represented by 
solicitors, the following facts were proved 
before us : — 

On the 20th of August the respondent, 
who is a butcher, was seen beating, with a 
large piece of wood, a dog which was tied up 
to a kennel in his back garden. The defen- 
dant then got a handbill, used for chopping 
wood, and kept hitting the dog with it. The 
dog ran into the kennel, and respondent then 
got a spade and kept jobbing or prodding 
at the dog with it. The beating and prod- 
ding lasted for about half-an-hour, and, 
during the whole of this time, the dog 
howled as if in great pain. The respondent 
at last fetched a gun and shot the dog. The 
respondent was seen by the appellant and 
asked what explanation he had to give, when 
the respondent said : " The dog was only six 
months old, and it got into the habit of 
barking and running at children, and I made 
up my mind to have it killed. I proposed to 
kill it by breaking its neck. I had to get a 
gun at last and shoot it." 

3. We dismissed the said information on 
the ground that, as a matter of law, the 
defendant could have no intention to commit 
cruelty, because he was trying to destroy the 
animal. 

4. The question for the opinion of the 
court is whether our decision was right. If 
the court is of the affirmative opinion then 
the dismissal is to stand, but otherwise the 
case is to be remitted to us with the opinion 
of the court thereon. 

h. curties. 
Alfred Back. 
Joseph Goringe. 
W. 0. Alexander. 

Colam for the appellant. — The magistrates 
were wrong. It is not a question of what 
the intention of the respondent was in his 
conduct to the dog, but whether there was 
cruelty in fact on his part. Cruelty may be 
defined as causing unnecessary suffering. In 
Adcoch y. MurreU. 54 J. P. 776, the appellant 
78 



63 J. P. 217. 
tried and intended to kill the pig, but it was 
held that, as he tried to do it with a car- 
penter's axe, and only succeeded in wounding 
it, so that it had to be killed two days after- 
wards, his conduct was sufficient to support 
the conviction. In Ford v. Wiley, 23 Q, B. D, 
203 ; 53 J. P. 485, the intention of the respon- 
dent was not to commit cruelty to the cattle 
by dishorning them, bat to prevent them 
injuring each other, yet the conviction was 
supported. So, in Murphy v. Manning, 2 
Ex. D. 307 ; 52 J. P, 104, the intention in 
dubbing the cocks was not to cause them 
suffering but to win prizes at a show, and it 
was held the justices ought to have convicted. 
The case of Powell v. Knight, 42 J, P. 597, 
might be cited on behalf of the respondent, 
but that case is erroneously reported. The 
magistrate there had found, as a fact, that 
the original shooting was lawful and a justifi- 
able act on the defendant's part, and the 
court were bound to accept the finding of 
fact by the magistrate. The statute says 
nothing about intention. 

There was no appearance on behalf of the 
respondent. 

Lawrance, J. — In my opinion the justices 
have taken an erroneous view of the case. 
They seem to have thought that they had to 
consider whether there was any intention on 
the part of the respondent to commit cruelty, 
whereas their duty is to say whether there 
was cruelty in fact. No one can doubt that 
there was cruelty in this case. Nothing 
CO aid be more cruel than the conduct of the 
respondent. He was seen beating with a 
large piece of wood this dog, which was tied 
up to a kennel in his back garden. He then 
got a handbill, used for chopping wood, and 
kept hitting the dog with it. The dog ran 
into the kennel, and he then got a spade and 
kept jobbing and prodding the dog with it. 
The beating and prodding lasted for half-an- 
honr, and, during the whole of this time, the 
dog howled as if in great pain. He at last 
got a gun and shot it. There is no doubt 
that is cruelty, and gross cruelty, and the 
intention of the respondent in doing this 
does not matter. 

Channell, J.— I agree. 

Solicitor for appellant: S. G. Polhill. 
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January 17. 

STEPHENSON V, ROGERS. 

Licensing Acts— Sale of beer by retail with- 
ont excise license — Office opened for the 
purpose of receiving orders — Transmis- 
sion of orders to licensed place— Place 
of sale— Excise Act, 1860 (23 & 24 Vict, 
c. 113), 8. 37. 

The taking of an order at an unlicensed office 
for the sale of beer by retail in a less 
quantity than four and a half gallons or in 
a less quantity than two dozen reputed 
quart bottles at one timey such order to be 
forwarded to licensed premises belonging 
to the same persons, where the order might 
be accepted or not according to the discre- 
tion of the manager of the licensed premises, 
is not a sale by retail at the unlicensed 
office, contrary to section 37 of the Excise 
Act, 1860. 

Pletts V. Beattie, [1896] 1 Q. B. 519 ; 60 J. P. 
185, followed. 

Case stated by two of Her Majesty's jus- 
tices in and for the borough of Cardiff. 

At a petty sessions held at Cardiff on the 
20th of May, 1898, an information was pre- 
ferred by James Stephenson (hereinafter 
called the appellant) under the statute 
23 & 24 Vict. c. 113, s. 37, against W. J. 
Rogers, Limited (hereinafter called the 
respondents), for that the respondents, on 
the 31st of March, 1898, at the parish of 
St. Mary, Cardiff, sold beer by retail without 
having an excise license in force authorising 
them to do so, contrary to the form of the 
statute in that case made and provided, 
which information was heard and determined 
by us on the 17th of June, 1898, when we 
dismissed the said information subject to the 
following case : — 

1. Upon the hearing of the said informa- 
tion the following facts were either proved 
before us or admitted by both parties. 

(1.) The respondents are a limited com- 
pany carrying on an extensive business at 
the Jacob-street Brewery, in the city of 
Bristol, as brewers, and at the time alleged 
in the information held a wholesale license, 
besides a retail license, enabling them to sell 
beer, &c.. in quantities of less than four and 
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a half gallons or two dozen quart bottles, for 
consumption off the premises. They also 
held a similar retail off-license in respect of 
their premises situated at the corner of 
Pellett-street and Adam-street, in the parish 
of St. Mary, Cardiff. The respondents like- 
wise occupy an office in Mill-street, Cardiff, 
in respect of which no license is held, but do 
not keep a stock of beer there. 

(2.) On the 3l8t of March last Mr. Garland, 
the respondents' manager from Bristol, met 
James Stephenson, an officer of excise, by 
appointment, who gave the respondents' 
manager an order to be supplied by the 
respondents with a dozen bottles of the 
respondents' beer, which was to be delivered 
at his private residence. 

(3.) The said James Stephenson admitted 
that, at the time he gave the order. Garland 
stated: '*I call your attention to the fact 
I am not selling beer. I will pass on an order 
for you to licensed premises, but the order 
may there be accepted or rejected for various 
reasons, as such orders often are"; and 
Stephenson's reply was : " I know you are 
taking an order at this office, where no 
license is held." 

(4.) The baid James Stephenson, upon 
being asked where he wished the order 
appropriated, if at Pellett-street or elsewhere, 
replied : ** Anywhere, it does not matter." 
He also offered to pay for the beer, but 
Garland declined to accept payment, and 
repeated he was not selling beer but simply 
forwarding an order for him. 

(5.) And the said James Stephenson 
further admitted that he had no doubt 
Garland had no intention to appropriate at 
unlicensed premises, but left him quite free. 

(6.) The said order was, with the assent of 
the said James Stephenson, forwarded to the 
respondents' licensed premises at Pellett- 
street, in the said parish of St. Mary, Cardiff, 
where, on the following day, one James, the 
respondents' storekeeper, appropriated one 
dozen pints of beer to the said James 
Stephenson by placing them in a separate 
box, ear- marked X 35, the delivery sheet 
having been made out by two of the respon- 
dents' employees, and the entry of the said 
box checked at the said premises in Pellett- 
street. 

(7.) The delivery sheet, which contained 
entries of several other orders, was put in 
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evidence, and bears the following printed 
headinsf : — 
W, J. Rogers, Ltd., 

Jacob-street Brewery, 

1, Adam-street Branch, 

Cardiff, 234, 
and contains the following, among other 
entries, in separate columns : — 

Ist April, 1898. 
Doz. Pt«. Amoant. Case. No. 

1 Ale. 2«.6f/. X. 36. 

J. Stephenson, 

39, Plash iton Gardens, 

Cathedral Road, Canton, 
and at the foot the foUowinsf declaration : — 

" I., J. Clinton, hereby declare that on this 
day, the Ist day of April, 1898, 1 delivered to 
each customer above mentioned the parti- 
cular case or cases set opposite his or her 
name, except those marked 'not delivered,' 
all of which latter I brought back to the 
stores. 

" (Signed) J. Clinton." 

(8.) Clinton proved the delivery of the 
beer at Stephenson's address to Mrs. Stephen- 
son, and called her attention to the fact that 
he was not selling the beer from the cart on 
Mrs. Stephenson paying him the price, 
2«. G<2., which he took without giving a 
receipt, but stated the delivery of the beer 
was a receipt. 

(9.) On the part of the appellant it was 
contended that what took place between 
Stephenson and Garland at the Mill-street 
office of the respondents amounted to a sale 
of beer. 

2. On the part of the respondents it was 
contended that no sale of beer took place at 
the Mill-street office, and that the order was 
not accepted till it reached the respondents' 
licensed premises at Pellett-stroet, when and 
where a complete appropriation took place. 

3. Our attention was also called to the 
cases of Stallard v. Marks, 3 Q. B, D, 412 
42 J. P. 359, and PleiU v. Beattie (supra), 

4. Copies of the following documents 
accompany and form part of this case. 

(1.) The information. 

(2.) The order forwarded from the Mill- 
street office to the respondents' licensed pre- 
mises at Pellett-street and Adam-street, 
Cardiff. 

(3.) The delivery sheet of the respondents 
prepared at Pellett-street and Adam-street, 
Cardiff. 
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5. We considered there was no sale of beer 
at the Mill-street office, but that a sale and 
appropriation of the goods ordered took 
place only at the respondents' licensed pre- 
mises at Pellett-street and Adam-street, in 
ihe parish of St. Mary, Cardiff, and we, 
therefore, dismissed the information. 

6. The question for the opinion of the 
court is whether, upon the facts above stated, 
we came to a correct determination in point 
of law, and if not, what should be done in 
the premises. 

The Excise Act, 18(^0 (23 & 24 Vict. c. 113), 
s. 37, enacts : " If any person whatever shall 
sell beer by retail, that is to say, in any 
quantity less than foar-anda-half gallons 
or in less than two dozen reputed quart 
bottles at one time, at any other house or 
place than the house or premises specified in 
a license duly granted to him in that behalf, 
he shall be deemed to sell beer by retail, 
withoat having an excise retail license in 
force authorising him to do so, and shall 
accordingly be subject and liable to the 
penalty of 20/. for every such offence . . . 
and in any information or other proceeding 
for the recovery of such penalty it shall be 
sufficient to charge that he sold beer by 
retail without having an excise license in 
force authorising him to do so. and it shall 
not be necessary further or otherwise to 
describe such offence." 

Sir /?. Finlat/, Q.C. (Solicitor-General) 
{Danckicerts with him), for the appellant. — 
The present case is covered by the decision 
in Stallard v. Marks (supra). The sale took 
place here upon unlicensed premises. It 
was held in a recent Scotch case, Guild v. 
Freeman, 36 Sc. L. R. 6, upon similar facts 
to the present that an offence had been 
committed against the Excise Acts. In 
Pletis V. Campbell [1895] 2 Q, B. 229; 59 
J, P. 502, a brewer sent his cart round with 
jars of beer to houses in the neighbourhood, 
and the goods were delivered in pursuance 
of orders given by the customers at their 
own houses, and payment was made on 
delivery at their own houses. It was held 
that the sale took place at unlicensed 
premises, and the brewer was convicted. In 
Pletts V. Beattie (supra\ in order to avoid 
the decision in Pletts v. Campbell (supra), a 
different mode of business was adopted in 
pursuance of some remarks made in the 
latter case. The carter gave a postcard to 
the customer, who sent it by post to the 
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licensed premises, and assented to the appro- 
priation of the goods taking place at the 
brewery. The court there held that no offence 
had been committed. But that case does 
not affect this present one. As long as a 
contract of sale is made at unlicensed 
premises it makes no difference whether it is 
an executed or executory contract. In 
Graingerv, Gough, [1896] A. C.325, it was held 
that there was no contract made at all in this 
country, and, therefore, no business carried 
on here at all. But in this case the respon- 
dents did carry on business at Mill-street, 
they had a person there to get orders and 
forward them on. The order hero was given 
at Mill-street, and it was accepted there 
subject to the right of the respondents to 
repudiate it. If it is desired to bring this 
case within Pletts v. BsaUie isupra)^ it must 
be necessary to show such an appropriation 
at the licensed premises as to pass the 
property. 

J. E. BankeSj for the respondents. — The 
offence charged here is that the respondents 
sold beer by retail at the Mill-street office, 
contrary to 'section 37 of the Excise Act, 
1860. The true principle to be applied in 
this case is found in the judgment of Willsj J., 
in Pletla ▼. Beattie (supra). The question is 
whether the substantial elements of the sale 
took place on licensed premises. In this 
case neither the sale nor the delivery took 
place except at the licensed premises, and 
there was neither an executed or executory 
contract of sale at Mill-street. The person 
to whom the order was given neither accepts 
it conditionally nor at all, he merely says, " I 
will pass it on to the licensed premises." In 
Guild V. Freeman (tibi 9upra)yit was expressly 
stated that the order was accepted at the 
licensed place, and that case is, therefore, 
distinguishable upon that ground. Stallard 
T. Marks {ubi supra) is not applicable, and in 
the judgment there is a dictum in favour of 
the respondents. " It was contended that 
the appellants did not carry on the business 
of retail dealers in spirits at Cheltenham, 
that the transaction in question was simply 
the taking of an order by the traveller in the 
Cheltenham district, and that the order was 
executed by the appellants at Worcester. If 
that contention were well founded, the 
appellants incurred no penalty." That is 
precisely the state of facts here as found in 
the case. The other cases quoted do not 
apply, as they deal with the case of whether 
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there is an executed or executory contract of 
sale, but here there was no contract of sale 
at all. He referred to Saunders v. Thomey, 
78 L. T. 627. 

The Solicitor-General in reply. — There 
was an executory contract of sale here. 
In Pletts V. Beattie (ubi supra) there was an 
express appropriation at the licensed pre- 
mises. There was nothing of the sort here. 
He also referred to Knight v. HalliwelU 9 
L, R. g. B. 412. 

Lawkance, J.— The question upon which 
our opinion is asked by the magistrates is, 
whether upon the facts of the case which it 
is necessary to mention now they came to 
a correct determination in point of law in 
deciding, as stated in paragraph five, that 
" there was no sale of beer at the Mill-street 
office, but that a sale and appropriation of 
the goods ordered took place only at the 
respondents* licensed premises at Pellett- 
street and Adam-street, in the parish of St. 
Mary, Cardiff." That sends us back to the 
question and the only question to be decided 
in this case, and that is. Was there a sale 
of beer by retail at the Mill- street office in 
Cardiff ? That is the only question that was 
before the magistrates at the time. They 
set out the whole facts of the case and they 
have come to the conclusion that there was 
no such sale of beer. The facts, so far as 
they are necessary to be stated, are these — 
that the respondents* manager from Bristol 
and Mr. Stephenson, who is an officer of 
excise at Cardiff, seem to have held what 
may be called a friendly meeting in order to 
settle their differences, and I have no doubt 
myself that, either by correspondence or by 
meeting before, each of them had given 
expression to his views; they determined 
to have the whole thing out ; therefore, I 
have no doubt Mr. Garland said : " I consider 
I have the right to do " so and so, and that 
Mr. Stephenson said : " You have no right 
to do anything of the kind ; now let us put 
the thing to the test." So upon the Blst 
of March they meet, and when they meet, 
Mr. Stephenson, knowing what has taken 
place before (and what has evidently 
taken place before), immediately says, "I 
want a dozen bottles of beer." He is at 
the Mill-street office, where, it is admitted, 
there is no license of any kind. *' I want a 
dozen bottles of beer to be delivered at my 
private residence" ; whereupon Mr. Garland, 
— who is already armed — says '* I call your 



Digitized by 



Google 



THE JUSTICE OF THE PEACE. 



Stephenson v. Rogers. 
attention to the fact I am not selling beer— I 
will pass on an order for you to lioensed 
premises, but the order may there be accepted 
or rejected for various reasons, as such orders 
often are/' Mr. Stephenson's reply is : "I 
know you are taking an order at this office 
where no license is held " ; they merely, 
in other words, are stating their differences. 
"If I take your order here and do 
nothing at all farther than forward 
it to my office to be either accepted or 
rejected, I am not doing anything contrary to 
the excise statutes," says Mr. Garland ; Mr. 
Stephenson, on the other hand, says : " That is 
quite sufficient for me, if you take the order 
here I shall show you that there is a sale here, 
and then I shall have accomplished what I 
want." That sends us back to the question 
of whether there was or was not a sale at 
the Mill-street office. In my judgment it 
does not seem to depend upon any of the 
cases that have been cited. In my judg- 
ment there was no sale there, and it is clear, 
as my brother Channell has already pointed 
out in the course of the argument, that 
a man has a right to protect himself ; 
and Mr. Garland knowing perfectly well 
what bad been decided in previous cases 
took all the pains he could to protect himself : 
" I will not sell here " — in short that is what 
it comes to — " I will not sell ; I will forward 
your order ; they may do as they like about 
accepting your order and forwarding the 
goods." That is really what the justices 
have found— not in such a manner as to 
bind us by their finding ; they have left it 
open to us to say whether or not upon these 
facts there was or was not a sale. I certainly 
agree with the conclusion which they came 
to, that under these circumstances there was 
no sale at Mill-street ; and therefore the 
appeal must be dismissed. 

Channell, J —I am of the same opinion. 
The offence that is charged against the 
respondents is selling " at any other bouse 
or place than the house or premises specified 
in the license," under section 37 of 23 and 24 
Vict. c. 113 ; and the first question that seems 
to arise is. What is meant by '* selling " in 
that section ? It might be held on the one 
hand that there was no sale until the property 
passed, and that that was what was meant 
by this section ; and in some of the cases 
there is an indication occasionally that that 
has been thought to be what was required ; but 
on the other hand " selling " might be satis- 
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fied by the making of an executory contract 
for the future sale— no property passing, but 
the making of a contract— a binding contract — 
between the parties— a contract which would 
bind, on the one hand, the seller to sell and 
deliver a certain quantity of goods correspond- 
ing to the order, and, on the other hand, 
would bind the purchaser to accept those 
goods when delivered, the whole being an 
executory contract to be carried out at a 
future date. Now, I think that the autho- 
rities which have been quoted to us establish 
that an executory contract is sufficient to 
bring the parties within this and other 
corresponding sections. Stallard v. Marks 
Csupra) seems to show that ; Pletfs v. Camp- 
bell (supra) seems to show it, and the Scotch 
case, the most recent one of all, certainly 
shows the same — provided that the law of 
Scotland is for this purpose to be taken to 
be the same. On the whole, therefore, the 
authorities seem to me to be fairly clear to 
show that an executory contract is within the 
section, and that it is not necessary in order 
to make it an offence that property should 
have passed. But still, to have a sale in any 
sense it is quite clear that there must be a 
contract. Now the difficulty in the present 
case as to the alleged sale at Mill-street 
is as to whether or not there was a con- 
tract, and it seems to me that, as we 
must take these facts, it is clear that 
there was not a contract. The case of 
Grainger v. Gough (nupra), in the House of 
Lords, is extremely similar upon this point. 
I should not think it is a point there could be 
much doubt about— it simply comes to this — 
that the delivery of an order does not 
amount to a contract unless that order is 
accepted ; when the order is accepted then 
there is a contract. Now in this particular 
case the seller, Garland— the agent of the 
seller — said : " I will pass on an order." It 
is exactly the same sort of thing as that 
which the agent did in the champagne case — 
he forwarded on the order, and there was 
no acceptance of the order until the principal 
had seen it and the contract had been made. 
Now Garland intended to do that — he stated 
so — and the meeting was for the very purpose 
of raising the point as to whether this was 
legal or not. The present appellant, Mr. 
Stephenson, contended that the mere having 
an office where orders were taken was 
enough. Well, it is not enough ; because 
the taking of an order does not make a 
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contract if the order ia only taken for the 
pnrpose of being forwarded on and is not 
accepted then. The result of that seems to 
me to be that there was no contract at Mill- 
street, and, therefore, at that moment, no 
offence was committed. Mr. Stephenson 
could not, in my judgment, have gone straight 
away from the office at Mill-street to the 
magistrates and laid his information and 
taken out a summons on the ground that 
the offence had beexl committed. The 
offence had not been committed at that 
date, because there was do contract. Then 
the matter proceeds, and there is something 
done which I have no doubt Mr. Garland 
intended to correspond with what was 
in the postcard in Pletis v. Beattie isupra), 
namely, an authority to appropriate ; he 
wanted to get an authority to appropriate the 
goods so as to make the contract complete at 
Pellett-street, the place to which he was 
going to send the order; but, as the 
Solicitor-General has pointed out,^ it is 
considerably doubtful whether he got 
that, because the point of the authority 
in PUtU ▼. Beattie (jmpra) was : " I assent 
to the appropriation by you at the place," 
and so on. Now in this particular case all 
the conversation is about the place of appro- 
priation, and not as to the person who was 
to appropriate, and there is a good deal of 
doubt whether in these sub-paragraphs (4) 
and (5) the facts that are set out amount to 
an authority to the vendor to appropriate 
the goods finally so as to bind the purchaser 
when the purchaser was not present and 
assenting to the appropriation. He does 
assent to the place. Now the assenting to a 
place where he did not mean to go, and where 
he was not supposed to be present, may be 
found— and may amount to— an authority to 
the seller to appropriate without any sub- 
sequent words ; it may do so, but it is left in 
considerable doubt. But supposing it was 
an authority to the person (the vendor) to 
appropriate, it does seem to me that what 
took place as stated in that sub-paragraph 
does amount to a sufficient appropriation. 
If, on the other hand, there was no authority, 
and it was merely setting apart some bottles 
to correspond with the order, that would not 
pass any property, .unless there was a prior 
assent by the purchaser. Now that part of the 
case seems to me to be left slightly in doubt, 
bat the facts really are so similar to those in 
Plett$ V. Beattie (jmpra) that, if it were neces- 
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sary, one would have considerable difficulty, I 
think, in distinguishing the cases, but there 
is just a possible doubt abojnt those findings, 
in the way I have stated* That is only 
material if the appellant here is entitled to 
say : ** I contend that an offence was com* 
mitted by the delivery of those goods at 
Cathedrid-road, Canton, on the 1st of April, 
or afterwards." Now I think he is not en- 
titled to do that upon-thiB case, not because he 
might not have raised it before the magis- 
trates, he probably might have raised it 
before the magistrates, and it either would 
have been a matter of course to amend the 
summons (subject, of course, to adjourning 
it if the parties wished it adjourned), or 
possibly there might have been a conviction 
without any amendment upon the terms of 
the section which has been read to us. But 
whether that was so or not, it seems quite 
clear upon the whole of this case that that 
point was not in fact made before the 
magistrates. They in their paragraph 5 deal 
only, but deal as an alternative as it were, 
with the question of whether the sale was 
at Mill-street or at Pellet-street or Adam- 
street, and they have never for a moment 
considered (and I do not think they were 
asked to consider) the question of a possible 
sale at Canton. Nor do I think that that 
was the purpose for which these proceedings 
were taken at all. The whole pnrpose of 
the proceedings was to ascertain whether or 
not it was lawful to take orders at Mill- 
street, consequently I do not think, even if 
we thought it clear, that there was an offence 
committed at Cathedral-road, Canton, by the 
completion of the sale there, and I do not 
think that we ought to send the case back to 
the magistrates to consider that. If we had 
to do so I can only say that I am not at 
present satisfied that there was such an 
offence conmiitted, because it seems to me 
that Pletts V. Beattie (jsupra) is so like the 
present case that we could not hold that the 
offence was committed. Now I think the 
importance of what Wills, J., meant when 
he said that "those provisions" (the pro- 
visions of the Licensing Act) " are satisfied 
if the substantial elements of a sale take 
place on the licensed premises though the 
beer is consumed or delivered off them,*' 
and going on with two or three farther lines 
in his judgment, following upon that, is that 
he is considering the question between a sale 
at one place and something subsequent ; he 



., @oogIe 



tHB JUSTICE OP THE PEACE. 



Stephenson t^. Rogers. 
was not oonsidering at all the question of 
the sale having possibly taken place at an 
earlier time ; and the resnlt of it seems to 
me to be this — ^that you are to look at the 
substance of the thing ; you are not to look 
at the technicality ; and even if in law the 
whole thing was not complete until the 
goods were delivered, yet, nevertheless, if 
the substance of the matter took place 
before the delivery, th«n the sale is to be 
taken for the purposes of these statutes to be 
before the delivery ; and if he meant that, 
then it seems absolutely applicable to the 
present case, and it would seem for the 
purposes of this statute that the sale was 
sufficiently complete at Pellett-street before 
delivery, although for some purposes in law 
the final contract might not have been com- 
pleted until the goods were delivered. That 
is what Wilhy J., seems to say in that case. 
If he did say so, it would be applicable to 
this case if we had to consider whether or 
not any offence had been committed by the 
delivery in this case at Cathedral-road, 
Canton. On the whole my view is that we 
have not to consider that, we have only to 
consider and give our decision as to whether 
there was an offence at Mill-street ; but if 
we have got to consider it, my view at pre- 
sent is that PUtts V. Bealtie Isuprd) applies, 
and that there was no offence at Canton. 
On these grounds I think the decision must 
be affirmed. Appeal dismissed. 

Solicitor for the appellant : Solicitor to 
the Inland Revenue. 
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Solicitors for the respondents: Press, 
Inskip and Press, Bristol. 



January 19. 

ATTORNEY-GENERAL (AT THE RELATION 
OF THE URBAN DISTRICT COUNCIL 
OF STOURBRIDGE) AND THE DISTRICT 
COUNCIL V. RUFFORD AND COMPANY, 
LIMITED. 

Local Government-^ Streets — Towns Im- 
provement Clauses Act (10 & 11 Yict. 
c. 34), 8. 63. 
The d^endants proposed to erect buildings on 
the east of an ancient highway. There were 
no buildings on this side except two cottages 
occupying the site on which the drfendants 
proposed to build. The district council 
required the defendants to set back their 
buildings so as to leave a road dOfeet widcy 
which they refused to do. 
Held, that the new buildings \oauld make the 
old highioay a Jiew street within the meaning 
of the Act, 
This was an action to restrain Bufford and 
Company until the trial of the action or 
further order from building or erecting any 
buildings or erections on land adjoining 
or abutting on Brick-Kiln-lane, in the urban 
district of Stourbridge, so as to make or lay 
out that lane as a new street less than 30 feet 
wide. 

The Stourbridge Improvement Act, 1866, 
with certain exceptions, incorporates the 
Towns Improvement Clauses Act (10 & 11 
Vict. c. 34), section 63 of which provides : 
" It shall not be lawful to make or lay out 
any new street unless the same be of the pre* 
scribed width, or where no width is pre* 
scribed, unless the same, being a carriage- 
road, be at least thirty feet wide, or, not 
being a carriage-road, be at least twenty feet 
wide." 

No width for new streets had been pre- 
scribed by the Stourbridge Act of 1866. 
Brick-Kiln-lane was an ancient public car- 
riage-road, and varied in width from about 
19 to 28 feet. There were two cottages on 
the west side of the lane and no buildings on 
the east side, but the defendants had recently 
removed two cottages from the east side of 
the lane. Hedges formed the boundary of 
the lane, except in front of the cottages on 
the west side, where there was a brick wall, 
and at the northern end the defendant com- 
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Att.-Gen., Etc., r. Rufford & Co. 
pany had erected a bath and glazed-brick 
factory, extending along the lane for 485 
feet. On the 14th of Jane the defendant 
company gave notice to the district council 
of their intention to erect on the land on the 
east side of the lane new buildings abutting 
on the lane for 233 feet, at a distance of 
21 feet from the factory on the west side of 
the lane. The plans were approved by the 
district council, but the defendant company 
were required to set back the buildings to a 
line which would make the street 30 feet in 
width. This the defendant company de- 
clined to do, and this action was commenced. 

Farwell, Q.C. (jR. Cuimmgham Glen with 
him), for the plaintiffs. 

Neville, Q.C. (R. E. Moore with him), for 
the defendants, took a preliminary objection. 
—The bye-laws prescribe a width of 30 feet, 
and are made by the plaintiffs under the 
powers of their Act. They also fix a penalty 
to be recovered before the magistrates, and 
give the plaintiffs power to enter and pull 
down buildings which do not conform to the 
bye-laws. The plaintiffs ought to have gone 
before the magistrates to enforce their bye- 
laws, and the court will not exercise its juris- 
diction if it has any, for the Legislature has 
given a different remedy. (See Grand Junc- 
tion Watenoorks Company v. Hampton, [1898] 
2 Ch. 231.) 

Fartoell, Q.C— The Attorney-General did 
not appear in Grand JwicUon Waterworks 
Company v. Hampton (jmpra), and proceedings 
were actually pending before the magistrates. 
The bye-laws only apply where a street is 
new in the sense of being made for the first 
time. The proper way to determine the 
interpretation of a general statute such as 
this is for the Attoruey-General to bring an 
action. 

Neville, Q.C., replied as to the preliminary 
objection. 

North, J.— In my opinion I ought not to 
refuse to exercise my jurisdiction in this 
case. There are no proceedings pending 
before the magistrates which can be affected 
by my exercising it. There is no reason I 
should refuse to hear the motion. In Grand 
Junction Waterworh$ Company v. Hampton 
iwpra\ Stirling, J., did not suggest that he 
had not jurisdiction to deal with the matter, 
the only question was the expediency of 
exercising his jurisdiction under the circum- 
stances of that case. 
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Farwell, Q.C. (i?. Cunningham Glen with 
him), for the motion. — The point to be 
decided is whether this is a new street within 
section 63 of the Towns Improvement 
Clauses Act. Here there are old buildings 
extending 400 feet on one side, and it is pro- 
posed to erect buildings extending 230 feet 
opposite them. The Act cannot extend only 
to a street made across a field where no street 
previously existed, but includes the turning 
of a country road into a street by erecting 
houses on each side of it. The street can 
never be made the proper width if this 
opportunity is allowed to pass. There are 
no decisions on the Towns Improvement 
Clauses Act, but the decisions on the Public 
Health Act apply to the present case. The 
effect is stated in the judgment of Lord 
Selbome in Robinson v. Local Board of Barton- 
Eccles, 8 App, Cas» 798, and a similar point 
was decided in Hendon Local Board v. 
Pounce, 42 Ch, D. 602. 

Neville, Q.C. (i?. E. Moore with him), for 
the defendants.— Each case depends on the 
particular circumstances. The mere fact 
that there are buildings at both sides at one 
or more points in a country lane will not 
convert it into a street ; there must be con- 
tinuity. The usual meaning of a street is a 
road with dwelling-houses or shops upon 
each side, and owing to the nature of the 
ground this lane can never be a street. 

North, J.— I think I must hold that this 
is a new street within the meaning of the 
decisions which are summed up in the case in 
the House of Lords which has been cited. 
No doubt there is a difficulty in saying when 
a country lane becomes a street, as the 
Master of the Rolls pointed out when the 
matter was before the Court of Appeal. 
" Now, there are two ways," he says (21 Ch, D. 
632), in which a street may come into 
" existence where there was no street before. 
A person may take a grass field or a country 
lane (for, in my opinion, it makes no differ- 
ence whether or not there was a public high- 
way and lane, or a footpath, existing before, 
which is thrown into the street and utilized, 
or whether there was nothing but a mere 
plot of grass land, out of which a new road- 
way is made), he may take it and build con- 
tinuous lines of houses so as to form what is 
commonly known as a street. When I say 
continuous lines, I do not mean that there 
are to be no breaks or intervals, but there 
must be a certain degree of continuity. A new 
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street may arise in another way, and that is 
where it is not from the first laid oat as a 
street in a formal manner, but may be con- 
sidered to j^ow up, so to say, of itself. This 
often happens where there is an existing 
highway, and people baild houses along the 
sides of that highway, so that, without any 
intention of laying out a street, the street 
grows. When does it become a street ? This 
question cannot be answered until you know 
the locality. It must be a question in each 
particular case when the road becomes a 
street. At some time or other it becomes a 
street, and as soon as it does so it is a new 
street, and not the less a new street because 
some of the houses were built before it was a 
street." In this case, there being buildings the 
one side, it is proposed to put up a building 
which will extend about 230 feet or 240 feet 
along the other side ; but suppose that, 
instead of putting up a continuous building 
there, a row of cottages of that length had 
been put up, perhaps 12 to 20 in number, 
could it be said then that there was no new 
street f Counsel did not suggest that that 
would not be so, but he said there was a 
difference between that case and the present 
one, and in a certain sense there is. What 
they are doing here is defining the line of 
road (I use the word in a general and not in a 
technical sense) on which people are to pass 
by fixing walls and by altering the state of 
things so that there will be walls on each 
side limiting the road to that particular 
space, in this case 21 feet or 22 feet, as the 
case may be. I must say I think that what 
will be the line of road between these walls 
will be a new street within the meaning of 
the Act. I think that I am justified in com- 
ing to that conclusion, not only by the view 
which Lord Selbimie expressed in the case 
that has been referred to, but also by the 
views of Sir Georye Jeifttel. 

Motion allowed. 

Solicitors for the plaintiffs: Smiles and 
Company, for W. W. Goddard, Stourbridge. 

Solicitors for the defendants : Church, 
Bendell, Todd and Company, for C. H. 
Collis, Stourbridge. 



63 J. P. 233. 



SURREY QUARTER SESSIONS. 



April 5. 
REG. V. SPEAGUE. 

Innkeeper — Lady in rational dress — ^Indict- 
ment for refusing to serve. 
J7., a lady traveller in " rational " dress^ was 
refused by the defendant, an ifmlceepcr, 
permission to enter the coffee-room cf the 
inn, but loas offered rrfreshment in the bar 
parlour. On an indictment charging the 
drfendant with wilfully and unlawfully 
neglecting and refusing to supply H, 
refreshment without sufficient cause, (he 
jury returned a verdict of not guilty. 
At the Surrey Quarter Sessions, held at 
Kingston-on-Thames, before Mr. George 
Cave, chairman, and a full bench of magis- 
trates, Martha Jane Sprague, the wife of 
Sidney Sprague, was indicted for that she, 
being the keeper of a common inn for the 
reception and accommodation of travellers, 
called the Hautboy Hotel, at Ockham, in 
the county of Surrey, did, on the 27th of 
October, 1898, without sufficient cause and 
not regarding her duty as an innkeeper, 
wilfully and unlawfully neglect and refuse 
to supply Florence Wallace Harberton, wife 
of Viscount Harberton, of 108, Cromwell- 
road, London, then being a traveller, with 
victuals, which she then required, and for 
which she was willing to pay. The defen- 
dant pleaded "Not guilty." 

Lord Coleridge, Q.C. (^Chester Jones with 
him), appeared for the prosecution. 
Horace Avory appeared for the defence. 
Lord Coleridge, Q.C, in opening the case, 
said that the prosecution was of an unusual 
character, and was undertaken by the 
Cyclists* Touring Club against Mrs. Sprague, 
the landlady of the Hautboy Hotel, at 
Ockham, for refusing to supply Lady Har- 
berton with luncheon by reason of the latter 
appearing at the hotel in what was called 
"rational" cycling costume. The case was 
brought to test a general principle, and there 
was no desire on the part of the prosecution 
to mete out punishment to Mrs. Sprague, 
who, no doubt, thought she was acting 
according to law. The law had been laid 
down by Coleridge, J., in Rex v. Ivens, 7 
CdtP, 213, at p. 219 :— " An indictment lies 
against an innkeeper who refuses to receive 
a guest, he having at the time room in his 
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Reg. v. Spraouk. 
house, and either the price of the guest's 
ODteriainment being tendered to him or such 
circnmstanoes occurring as will dispense with 
that tender. This law is founded on good 
sense. The innkeeper is not to select his 
guests. He has no right to say to one, you 
shall come into my inn, and to another, you 
shall not, as everyone coming and conduct- 
ing himself in a proper manner has a right 
to be received." And later on :— " If a per- 
son came to an inn drunk, or behaved in an 
indecent or improper manner^ I am of 
opinion that the innkeeper is not bound to 
receive him." That being the law upon the 
duty of innkeepers, the question was whether 
Lady Harberton, in applying for admittance 
in rational costume, was guilty of indecent 
or improper conduct. He (the learned 
counsel) would show the jury a photograph 
of Lady Harberton taken in the dress ^e 
wore upon the occasion in question, from 
which it appeared that she was clothed from 
the crown of her head to the soles of her 
feet. If the jury thought that she was pro- 
perly clothed, though they might not like the 
cut of her garments, then Mrs. Sprague had 
no right to refuse her admittance to the hotel. 
If the jury decided that Mrs. Sprague was 
justified in refusing admittance to Lady 
Harberton on account of her clothes, then on 
some future day, when everyone admired 
rational costume, the jury might be held up 
as a purblind and perverted jury. 

Lady Harberton, examined, said that she 
was a member of the Cyclists* Touring Club, 
and she invariably wore rational costume 
when cycling. On the 27th of October last 
she left home for a bicycle ride and wore 
rational dress. The photograph (produced) 
was a photograph of her in the dress she 
wore on that day. 8he rode to Ockham and 
went to the Hautboy Hotel and said that 
she wanted some lunch. Mrs Sprague said, 
" No ; not in that dress. I do not admit 
people in that dress." Witness said that she 
had come from London and was hungry and 
tired and must have luncheon. Mrs. Sprague 
said, " You can have it in a private room if 
you pay for it." Witness said that she did 
not care what room she had it in, but she 
expected to be served as a member of the 
C.T.C. on the usual terms, and she showed 
Mrs. Sprague her badge. Mrs. Sprague said 
that in that case she must go to a room on 
the other side of the bar. Mrs. Sprague 
^aid that she had much rather that she (the 
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witness) went away. Witness then went 
round with her bicycle to the stable, and 
Mrs. Sprague took her in through a back 
door by the bar, where men were drinking, 
into a room at the back. There were, 
witness thought, four men there, two smok- 
ing and two in working dress not smoking. 
The smell of the room was abominable. 
She followed Mrs. Sprague out and said that 
she could not stay in that room. Mrs. 
Sprague said it was all she could ofEer her. 
Witness then rode off to Cobham and got 
lunch there. 

Cross-examined by Mr. Avory, witness said 
that she had no particular object in going 
to that hotel on that day, except in the 
course of her ride. The Rational Dress 
Gazette was the organ of the Rational Dress 
League, of which she was the treasurer. 
The witness, being questioned as to whether 
the Rational Dress League had not been 
sending out test cases to see whether land- 
lords would refuse to serve ladies dressed in 
rational costume, said that she knew nothing 
about it. Hers was not a test case. She 
had walked up Regent-street in rational 
dress. She would not go to a theatre in the 
dress. There could be no object in doing so. 
Probably she would not be admitted to the 
stalls in such a dress. She always went in 
evening-dress, and drove to the theatre. She 
had been on the Ripley-road two or three 
times. She had been there on a Sunday. 

Avory,—Axe the class who affect this 
costume on that road on Sundays a high 
class ? 

Witness. — I never stopped to inquire. 
They looked very nice — much nicer than 
many ladies in skirts. 

Avory. — I see that the Rational Dress 
Gazette advises the members of the league on 
no account to go to the court to hear this 
case in rational dress. Why is that ? 

Witness.— I suppose it was written to 
prevent the jury being prejudiced against 
Mrs. Sprague, as they might take a fancy to 
the dress. I have read the paragraph, but I 
am not responsible for it. 

Continuing, witness said that she was not 
bearing the expenses of the prosecution. 
She was aware that there was a difference 
of opinion among the members of the C.T.C. 
about undertaking this prosecution, but 
twice as many approved of it as disapproved. 
It bad excited great interest among them. 
She had never been at the Hautboy Hotel 
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before. She expected to be taken to the 
coffee-room, as that was the usual place for 
lunch. She complained to the C.T.G. 
immediately after the occurrence that Mrs. 
Sprague would not admit her to the coffee- 
room. Witness wanted lunch in the hotel, 
and did not care in what room, so long as it 
was nice and comfortable. Her objection to 
the bar parlour was that it smelt of tobacco 
and beer and spirits, and there were men 
smoking and drinking there. One, she 
thought, was a working man, but she could 
not remember whether their coats were on 
or off. It was not a room fit for lunch. 

Avory (handing the witness a photograph 
of the room).— What is there in that photo- 
graph which was not there on the occasion 
of your visit ? 

Witness. — The men drinking and smoking 
are not in the photograph. The table and 
tablecloth were not there. The flowers 
were not like that, and the thing was totally 
different. 

Ernest Bichard Shipton said that he was the 
secretary of the Cyclists' Touring Club. He 
knew the Hautboy Hotel. The witness pro- 
duced certain letters that passed between the 
O.T.C. and Mrs. Sprague. 

In cross-examination, the witness said the 
prosecution had occasioned a considerable 
divergence of opinion among the members of 
the C.T.C., but the large majority approved 
of it. A passage from the C.T.C. handbook 
was read to witness in which the advice was 
given to ladies to carry a skirt so as to cover 
the **rationals" when off the machine. This 
was merely the opinion of the writer of 
'* Hints on Touring " in the handbook, and 
was in no sense the official opinion of the 
club, 

Mr. O. H. Beatty was next called, and said 
that he was a barrister and the vice-chairman 
of the C.T.C. He knew the Hautboy 
Hotel. He knew the bar and the bar 
parlour. He would not like to lunch there 
himself. 

Avory for the defence submitted that there 
was no case to go to the jury. There was no 
evidence of a refusal to supply victuals to 
Lady Harberton. At the most, there was 
only a refusal to supply it in a particular 
room. There was admittedly an offer to 
supply refreshment in the bar parlour. No 
person had a right to choose any particular 
room. 
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The Chairman.— Suppose a landlord said 
he would only supply victuals in the coal 
cellar 7 

Avory said that that was an extreme case. 
But was an indictment to lie against a landlord 
because a fastidious lady disliked the smell 
of smoke? It would be a most dangerous 
thing to leave such a case to the jury. It 
was a question of taste. There were many 
ladies who liked the smell of smoke. 

The Chairman.— We think that the case 
must go to the jury. 

Avory then addressed the jury. He said 
that it was an abuse of the criminal law to 
indict Mrs. Sprague in such a case as this, 
and perhaps to brand her as a criminal. 
That law was laid down at a time when 
people travelled by coach, when they were 
dependent for their food and beds upon the 
inns, and when the roads were unsafe to 
travel on at night. If the judges who had 
laid down that law could see to what use it 
was being turned, they would turn in their 
graves. This prosecution was nothing but 
an advertisement of the C.T.C. and of 
rational dress for ladies. Mrs. Sprague was 
not acting in a spirit of prudery, but in the 
interest of good order in her hotel. Every- 
one knew that there might be men in a 
coffee-room in an hotel on the Portsmouth- 
road who might make jokes about ladies 
coming into the room in rational dress, and 
so create a disturbance. The jury had not 
to say whether ladies ought to wear rational 
dress when cycling. They had only to say 
whether Lady Harberton was refused food. 

Mrs. Sprague, examined by Mr. Avory, 
said that she had held the license of the 
Hautboy Hotel for over 12 years. She 
had never admitted ladies in rational costume 
into the coffee-room unless they put on a 
skirt first. Some ladies brought skirts with 
them for that purpose. The coffee-room 
was used for general purposes, and many 
cyclists used it. The bar was a very small 
one. There was a door marked ** Private " 
shutting off the bar from the bar parlour. 
The photograph produced represented the 
ordinary condition of the room. There were 
always flowers there. The bar parlour had 
been very often used by ladies and gentlemen 
for lunch. No one had ever objected to it 
before. When Lady Harberton arrived she 
was not refused admittance to the house. 
The witness said to Lady Harberton, when 
she asked for lunch, that she did not know 



Digitized by 



Google 



MAGISTERIAL CASES. 



Beg. i\ Sprague. 
whether Lady Harberton was aware that she 
did not admit ladies in rational dress to the 
coffee-room, but she uonld have a private 
room. Lady Harberton said she supposed 
she would have to pay for it. Witness said, 
" Certainly," but she could go to a room at the 
other side of the bar. Lady Harberton said 
she did not mind, so long as she had lunch. 
Witness took her to the bar parlour. There 
were in the bar parlour at the time a gentle- 
man who. had been an architect, another 
gentleman of independent means, and a third 
gentleman who was staying in the neighbour- 
hood. No one could have objected to them. 
The witness did not see whether they were 
smoking. Lady Harberton said she could 
not stay in the room. Witness said it was 
the only room available, and Lady Harberton 
said that she took this as a refusal to serve 
her. The witness was ready to supply lunch 
to Lady Harberton. No complaint had ever 
been made against the house. 

Cross-examined by Lord Coleridge, Q.O. — 
She did not say that Lady Harberton be- 
haved in an indecent or improper manner. 
If Lady Harberton had not been wearing 
rational costume she would have admitted 
her to the coffee-room. There was room for 
her in the coffee-room. The bar and bar 
parlour had a separate entrance, but the bar 
parlour had a communication with the rest 
of the house. If a lady asked for lunch she 
would not ask her into the bar parlour if the 
coffee-room was not full, unless she was in 
rational dress. The coffee-room would be 
more suitable. The rational dress was the 
obstacle. 

Re-examined. — It was not in consequence 
of any views of hers upon rational dress that 
she refused Lady Harberton admittance to 
the coffee-room. It was done in the interests 
of her business. Lady Harberton and her 
friends were without reproach, but it 
would be fatal to her business to admit to 
the coffee-room certain people who fre- 
quented the Portsmouth-road. She had 
seen ladies in skin tights. Therefore she 
had made a general rule not to admit ladies 
in rational dress into the coffee-room. 

Other evidence having been heard, 

Avory and Lord Coleridge addressed the 
jury. 

The Chairman, in summing up, said that 

an innkeeper could not refuse to supply a 

traveller with food and lodging without some 

lawful excise. Here Mrs. Sprague did not 
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say that she had a right to dictate to Lady 
Harberton what dress she was to wear. 
Therefore the question whether ladies should 
or should not wear rational dress was not in 
dispute. An innkeeper could not refuse to 
supply food because of the particular shape 
of the dress of the traveller. The only 
question, therefore, was whether there was a 
refusal to supply food in a decent and 
proper place. The innkeeper could select 
the room pravided it was a decent and 
proper room. Nor, in his opinion, was a 
guest entitled to have a room exactly to his 
or her taste. The jury must judge by the 
requirements of ordinary and reasonable 
persons. The learned chairman then 
referred to the evidence, and asked the jury 
to consider whether the bar parlour was a 
decent and proper room for a guest to have 
lunch in; and, further, whether the bar 
parlour was not to all intents and purposes 
part of the hotel. 

The jury retired to consider their verdict, 
and, after a short deliberation, they returned 
a verdict of " Not guilty." 
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January 18. 

VINES V. GOVERNORS OF THE NORTH LONDON 
COLLEGIATE AND CAMDEN SCHOOLS FOR 
GIRLS. 

Public Health (London)— Right of sanitary 
inspector to enter premises— Beasonable 
grounds for entry — Issue of warrant — 
Public Health (London) Act, 1891 
(38 & 39 Vict. c. 55), ss. 10, 40, 115 (3) (a). 

Evidence that (he sanitary inspector is honestly 
desirous of entering premises for the pur- 
pose of ascertaining whether or not any 
nuisance exists thereon calling for abate' 
ment under the Public Health {London) 
Act, 1891, or for the purpose of examijting 
works under section 40 of that Act, but 
without any evidence that any nuisance 
exists on such premises, is not reasonable 
ground for entry so as to empower a justice 
to issue a wan'ant wider section 115 of the 
Act, authorising an entry on the premises. 
Case stated by A. Chichele Plowden, 

Esq., one of the magistrates of the poliee 
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Vines v. Goveknors of the N. L. C. 
AND C. Schools for Girls. 
coarts of the metropolis, sitting at the Mary- 
lebone Police Court. 

1. Tbe vestry of St. Pancras are the sani- 
tary aathority under and within the meaning 
of the Public Health (London) Act, 1891, for 
the parish of St. Pancras, and the appellant 
is one of the sanitary inspectors appointed 
by the said vestry for the said parish. The 
respondents are the governors of the North 
London Collegiate and Camden Schools for 
Girls, the same being a private school, not 
under the Education Department or any 
public authority situated within the said 
parish. 

2. Section 1 of the Public Health (London) 
Act, 1891, provides that it shall be the duty 
of every sanitary authority to cause to be 
made from time to time inspection of their 
district, with a view to ascertain what nuis- 
ances exist calling for abatement under the 
powers of the said Act ; and by section 2 of 
the said Act it is declared that, for the pur- 
poses of the said Act, any premises in such a 
state as to be a nuisance or injurious to health 
(6), any house (which by the definition clause 
includes a school) or part of a house so over- 
crowded as to be injurious or dangerous to 
the health of the inmates, whether or not 
members of tbe same family, shall be nuis- 
ances liable to be dealt with summarily under 
tbe said Act. 

3. By section 10 of the said Act it is 
enacted, " That the sanitary authority shall 
have a right to enter from time to time any 
premises for (inter alia) the purpose of 
examining as to the existence thereon of any 
nuisance liable to be dealt with summarily 
under this Act at any hour by day." . . . 

4. By section 40 of the said Act it is 
enacted, "(1) The sanitary authority may 
examine any of the following works, that is 
to say, any water-closet, earth-closet, privy, 
ashpit, or cesspool, and any water supply, 
sink, trap, syphon, pipe, or other works or 
apparatus connected therewith upon any pre- 
mises within their district, and for that pur- 
pose, or for the purpose of ascertaining the 
course of a drain, may at all reasonable times 
by day, after twenty-four hours' notice has 
been served on the occupier of the premises, 
or, if they are unoccupied, on the owner, or 
in case of emergency, without notice enter 
on any premises and cause the ground to be 
opened in any place they think fit, doing as 
little damage as may be. (2) If any such 
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work as aforesaid is found on examination to 
be in accordance with this Act and the bye- 
laws of the county council and sanitary 
authority and the directions of the sanitary 
authority given in any notice under this Aict, 
and in proper order and condition, the sani- 
tary authority shall cause the same to be 
reinstated and made good as soon as may be, 
and shall defray the expenses of examination, 
reinstating and making good the same, and 
pay full compensation for all damages or 
injuries done or occasioned by the examina- 
tion. But if on the examination any such 
work is found not to be in proper order or 
condition, or not co have been made or pro- 
vided by any person according to the bye-laws 
and directions, or to be contrary to this Act, 
the reasonable expenses of the examination 
shall be repaid to the sanitary authority by 
the person offending, and may be recovered 
by that authority in a summary manner." . . . 

5. By section 115 (2) it is enacted," Where 
a sanitary authority or their ofScers, or any 
person acting under such authority or under 
any of their officers, have, by virtue of any 
enactment in this Act, a right to enter any 
premises, whether a building, vessel, tent, 
van, shed, structure, or place open or 
enclosed, then, subject to any special provi- 
sions contained in such enactment, the 
following provisions shall apply, that is to 
say, (3) If a justice is satisfied by information 
on oath that there is a reasonable ground for 
such entry, and that there has been a refusal 
or failure to admit to such premises, and that 
reasonable notice of the intention to apply to 
a justice for a warrant has been given, the 
justice may by warrant under his hand author- 
ise the sanitary authority, or their officers 
or other person, as the case may require, to 
enter the premises." 

6. The appellant, as such sanitary inspector 
aforesaid, and being duly authorised in that 
behalf by the said vestry, did on the occa- 
sions and under the circumstances set out 
in her sworn information, a copy of which is 
annexed to this case, attend at the said 
schools for the purpose of entering thereon 
and examining the same as to the existence 
thereon of any nuisance liable to be dealt 
with summarily under the said Act, and 
demanded admission for the purposes 
aforesaid; such admission was refused by 
the person in charge of the said premises, 
acting on the express aathority and instrnc- 
tions of the respondents. 
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7. On other occasions also set out in the 
said information the appellant, as sach 
sanitary inspector aforesaid, and authorised 
as aforesaid, and after 24 hours' notice 
had been served on the occupier of the 
said premises, as set forth in the said informa- 
tion, attended at the said premises for the 
purpose of examining the works on the 
said premises specified in the said notice, 
and demanded admission for the purpose 
aforesaid, and such admission was also 
refused in the manner aforesaid. 

8. The appellant, in demanding to enter 
and examine the said premises as aforesaid, 
acted bond fide and solely for the purpose of 
ascertaining whether or not any nuisances 
existed thereon calling for abatement under 
the said Act. 

9. The appellant on the I2th of July, 1898, 
appeared before me, and on the information 
made by her on oath, annexed hereto, applied 
to me under section 115 (B) (a) for a warrant 
authorising her to enter the said premises 
and there to execute her duties under the 
said Act. 

10. It was contended on behalf of the 
appellant that the provisions of the said 
Act, that is to say, sections 10 and 40 respec- 
tively, gave the sanitary authority and their 
officers an absolute right to enter the said 
premises, (a) under section 10 for the 
purpose of examining as to the existence 
thereon of any nuisance liable to be dealt 
with summarily under the said Act, and (6) 
under section 40 for the purpose of examining 
any of the works mentioned in that section ; 
that reasonable ground for such entry within 
the meaning of section 115 (3) (a) was shown 
if the justice to whom the application 
for a warrant was made was satisfied that 
the authority intended to exercise the 
right at reasonable times and in good faith, 
and solely for the purpose of ascertaining 
whether any nuisance existed on the premises 
calling for abatement under the powers of 
the said Act, and that admission to the 
premises for the purposes aforesaid had been 
refused. 

11. It was contended on behalf of the 
respondents that, inasmuch as they had 
received no notice of any alleged nuisance 
on the said premises, and as the vestry did 
not and oould not suggest or indicate that 
any nuisance did in fact exist upon the said 
premises, there was no evidence before me 
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of reasonable ground for such entry within 
the meaning of section 115 (3) (a), and that 
the application ought to be refused. 

12. I refused the application on the ground 
that in point of law there was no evidence 
before me of reasonable ground for such entry 
within the meaning of section 115 (3) (a). 

The questions of law upon which the 
opinion of the court is desired are :— 
(1.) Whether the facts above stated or any 
of them amount in law to evidence of 
"reasonable ground for such entry'* 
within the meaning of section 115(3) (a) 
of the Public Health (London) Act, 
1891. 
(2.) Whether, upon the above statement of 
facts, I, the said justice, came to a correct 
decision in point of law, and if not what 
should be done in the premises. 
Given under my hand this 1st day of 
October, 1898, at the Police Court, Maryle- 
bone, within the Metropolitan Police District 
and county of London. 

A. Chichele Plowden. 
The following is the copy of the sworn 
information containing the facts referred to 
in the special case : — 

** The information and complaint of Mabel 
Mary Vines, one of the panitary inspectors 
for the parish of St. Pancras, in the county 
of London, and within the Metropolitan 
Police District, being a person authorised 
under the Public Health (London) Act, 1891, 
to enter the premises hereinafter men- 
tioned. The said Mabel Mary Vines made 
oath and said as follows : — 

" On the 2nd of July I attended at the North 
London Collegiate and Camden Schools for 
Girls, situate in Sandal-road, St. Pancras, 
aforesaid, to execute my duties as sanitary 
inspector for the vestry of St. Pancras, such 
vestry being the sanitary authority for the 
execution of the Public Health (London) 
Act, 1891, in the said parish of St. Pancras, 
and I then and there applied to Mrs. Sophia 
Bryant, the head-mistress of the said schools, 
for permission to enter the said school 
premises for the purpose of examining as to 
the existence thereon of any nuisance liable to 
be dealt with summarily under the said Public 
Health (London) Act, 1891, but the said Sophia 
Bryant refused to admit me to the said 
premises. I made such application for 
permission to enter the said premises for 
the purposes aforesaid, under and by virtue 
of the 10th section of the aforesaid Act. 
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On the 14th of February last I again made 
application to the said Sophia Br j ant, at the 
said premises, for permission to enter the 
same for the purpose aforesaid, and was 
again refused, although I produced to her 
my sealed authority from the said vestry to 
exercise any powers given to the said vestry 
of entering and examining any premises, or 
any such power given to any officer or any 
person authorised by the said vestry by the 
aforesaid Act. 

" On the 24th of February last I served on 
Miss Constance Smith, the assistant secretary 
of the governors of the said schools, a 
notice under section 40 of the Public Health 
(London) Act, 1891, of which the following is 
a copy : — 

'* * To the occupier of the North Loudon 
Collegiate and Camden Schools for Gii'ls, 
Sandal-road, Camden-road. 

'* ' Take notice that, after 24 hours from 
the service of this notice, the vestry of St. 
Pancras, who are the sanitary authority for 
the execution of the Public Health (London) 
Act, 1891, in the parish of St. Pancras, in the 
county of London, by their officers, will 
enter the premises situate and known as the 
North London Collegiate and Camden 
Schools for Girls, Sandal-road, Camden-road, 
in the said parish, for the purpose of carrying 
into effect section 40 of the Public Health 
(London) Act, 1891.' 

" On the day following the service of such 
notice, namely, on the 25th day of February 
last, I attended at the said premises in accord- 
ance with the said notice, and was refused 
admission by the said Sophia Bryant, a card 
being handed to me with the following words 
thereon : * Admission is refused by order of 
the governors.' On the 4th of March last I 
paid a further visit to the said schools, and 
again saw the said Sophia Bryant, the head- 
mistress, of whom I formally demanded 
admission to the said school premises, when 
she replied : ' I refuse you admission by 
order of the governors.* At the same time I 
produced to her the said sealed authority of 
the vestry. 

" On the 13th of May last I served on Miss 
M. C. Buss, who is the rated occupier, and 
also secretary of the said schools, at the said 
school premises, a notice, of which the 
following is a copy :— 
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" ' To the occupier of the North London 
Colle;?iate and Camden Schools for Girls, 
Sandal-road, Camden-road. 

" ' Take notice that, after 24 hours from the 
service of this notice, the vestry of St. 
Pancras, who are the sanitary authority for 
the execution of the Public Health (London) 
Act, 1891, in the parish of St. Pancras, in the 
county of London, by their officers will, by 
virtue of the powers vested in them by 
section 40 of the said Act, enter on the pre- 
mises situate and known as the North London 
Collegiate and Camden Schools for Girls, 
Sandal-road, Camden-road, between the 
hours of 9 a.m. and 4 p.m. on Monday, the 
16th of May, 1898, for the purpose of examin- 
ing the following works upon the said pre- 
mises, namely, water-closets, earth-closets, 
privies, ashpits, cesspools, water supply, sinks, 
traps, syphons, pipes, or other works or 
apparatus connected therewith, and the 
course of the drains.'" (Here was inserted 
section 40 (1) of the Public Health (London) 
Act, 1891.) 

" I also, on the same day, served a similar 
notice addressed to Miss M. C. Buss, St. 
James's Vicarage, 23, Curtain-road, Shore- 
ditch, where the said M. C. Buss resides. 

" On the 16th of May last I called at the said 
schools and saw the said M. C. Buss, and 
claimed admission thereto in the following 
words : * I am Miss Vines, one of the sanitary 
inspectors of St. Pancras, and in accordance 
with the notice served upon you on the 13th, 
I ask you to admit me for the purposes men- 
tioned in the notice.' I then produced a 
written authority properly authenticated on 
the part of the said vestry, showing right to 
enter, but the said M. C. Buss refused me 
admission. On the 23rd of May last I again 
called at the said schools to inspect the same, 
and produced my said authority to enter, 
when I was informed by a maid-servant (who 
was the person who answered me) that Miss 
Buss had told her to inform me that permis- 
sion was refused by order of the governors. 
I have been informed and verily believe that 
the solicitors for the said vestry have been 
notified by the solicitors for the governors of 
the said schools that permission for the 
officers of the said vestry to enter the said 
premises had been refused by order of the 
governors of the said schools. I made 
application for a magistrate's warrant author- 
ising me to enter the aforesaid premises, if 
need be by force, with such assistance as I 
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might require, and there to execute my 
duties under the said Public Health (London) 
•Act, 1891. 

"On the Ist of July, 1898, I served the 
before*named Sophia Bryant and M. G. Buss 
with a notice, of which the following is a 
copy:— 

" * To the Governors of the North London 
Collegiate and Camden Schools for Girls, 
situate in Sandal-road, Camden-road, in the 
parish of St. Pancras, and Mrs. Sophia 
Bryant and Miss M. C. Buss, or whomsoever 
else it may concern. 

**'Take notice thai, on the 12th of July 
inst., at 10.30 a.m., application will be made 
by and on behalf of me, the undersigned, 
one of the sanitary inspectors of the vestry of 
St. Pancras, at the Police Court, Marylebone, 
for a magistrate's warrant authorising me to 
enter the premises in Sandal-road aforesaid, 
known as the North London Collegiate and 
Camden Schools for Girls, and if need be by 
force, with such assistance as I may require, 
and there execute my duties under the 
Public Health (London) Act, 1891.* 

'* I also caused a duplicate of the said notice 
to be served on Messrs. Marshall and Pudham, 
the solicitors for the said governors, on or 
about the same date.*' 

H. Mauisiy (EnglM Harriaon, Q.C, with 
him), for the appellant. — There is an absolute 
duty on the sanitary inspector to enter the 
premises and see if any nuisance exists on 
them, or whether the bye-laws are being 
observed or not. That is defined by sec- 
tion 1 of the Act ; section 40 gives an absolute 
right of entry, and section 115 was intended 
only to prevent frivolous or oppressive 
action on the part of the sanitary inspectors. 
In this case it is expressly admitted that the 
appellant, in seeking admission to the school, 
was acting honestly with a view to the 
discharge of her duties. She could not 
give any evidence that a breach of the Act 
was being committed on the premises, because 
she could not tell whether such was in fact 
the case until she went on the premises. 
The very object of a right of entry was to 
enable the inspector to see whether a breach 
was being committed or not. If evidence 
had to be given of a breach before entry was 
granted it would make the Act unworkable, 
since it was very rarely such evidence could 
be given. 

93 



63 J. P. 244. 

Macmorrattj Q.C. {Bateson with him), for 
the respondents, was not called upon. 

Lawrange, J.— I think the magistrate 
arrived at a perfectly proper conclusion in 
this case. The application was made under 
sections 10 and 40 of the Public Health 
(London) Act, 1891 — either one or the other 
of them, or both — to enter into this parti- 
cular house, under one section, for the pur- 
pose of examining as to the existence of a 
nuisance requiring to be dealt with sum- 
marily, and under section 40, which says that 
''The sanitary authority may examine any 
of the following works, that is to say, any 
water-closet, earth-closet, privy, ashpit, cess- 
pool," and so forth. Now, the application 
was made by the appellant in this case, who 
was the sanitary inspector for the parish of 
St. Pancras, and she gave notice to the lady 
who was the head of this school that she 
desired to inspect, and was refused admission 
to the school for the purpose of inspecting. 
Then it became necessary for her to have 
recourse to section 115 and to go before a 
magistrate, and going before a magistrate it 
was her duty to satisfy him, by information 
on oath, that there was reasonable ground 
for such entry, that is to say, the entry which 
she desired to make. The object was, I sup- 
pose, to see whether there was, under section 
10, a nuisance liable to be dealt with sum- 
marily under the Act, or to see whether all 
the taps and drains and so forth were in good 
order under section 40. Whichever it was, 
she was bound to supply to the justice or 
to show to him that there was reason- 
able ground for her application for such 
entry, and that was to be on information on 
oath. I have read the information. It is 
quite true that I thought it stopped at the 
end of the first page, because I thought 
that the notice was a notice which 
had been given afterwards, and was merely 
a copy of the notice, but on looking through 
it, and going to the end of the first notice, 
I find there is another notice given. It 
seems to me that there is absolutely no 
ground whatever, whether reasonable or 
not, stated by her, upon which she could 
ask the magistrate for leave to enter. No 
ground is stated by her. She says again, 
'*I wanted to enter, and I then and there 
applied" (this is to Mrs. Sophia Bryant, 
the head-mistress of the school) " for per- 
mission to enter the school premises for the 
purpose of examining as to the existence 
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of any Daisance therein." Now that throws 
us back to the question, Is that a reasonable 
ground? The reasonable g^round must be a 
ground with some reason for it. " Why do 
yon want to go in?" the magistrate has a 
right to ask, and the answer to that is, as far 
as it is given on this information, " I have no 
more right than that which was given to me 
by the statute, and it is enough for me to 
swear that I wish to go in, because the 
statute gives me power to go in." That, in 
my judgment, is not a reasonable ground, or 
such a reasonable ground as was contemplated 
by section 115 (3), namely, a reasonable 
ground which she is to give the magistrate to 
satisfy him before he makes the order which 
is asked for. Under these circumstances I 
think the magistrate was perfectly justified 
in his conclusion, which was the only proper 
conclusion he could come to, that there was 
no evidence upon which he could act. No 
evidence of any reasonable ground was 
afforded to him, and therefore he did the 
only thing which in my judgment he ought to 
have done, namely, refused the right to enter. 

Channell, J. — I am of the same opinion. 
I think the case entirely turns on the con- 
struction of section 115 (3) of this Act of 
Parliament, and for the purposes of my 
judgment I assume that a right of entry did, 
in fact, exist, both under section 10 and 
under section 40. I assume that it existed ; 
therefore a right is given, and the entry is, 
in fact, refused by the people at the school. 
Then we come to see what provision is made 
by the Legislature as to enforcing that right 
which they have given, and the provision is 
that "where a sanitary authority have, by 
virtue of any enactment, a right to enter " — 
it only applies where there is the right in 
fact — " and entry is refused, then the follow- 
ing provisions shall apply if a justice is 
satisfied by information on oath that there 
is reasonable ground for such entry." Now, 
it is not if he is satisfied that the right 
exists, because it starts with the assumption 
that the right exists, but then it says that he 
must be satisfied that there is reasonable 
ground for the entry ; that is to say, he must 
be satisfied that there is reasonable ground 
for exercising that right, which ex hypothesi 
exists, because otherwise the section would not 
apply at all — he must be satisfied that there 
is reasonable ground for exercising that right 
in respect of the premises in question. It 
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follows from that that the mere statement 
that the right does exist cannot be of itself a 
ground for saying, ** I want to exercise it in 
this particular case." You must say some- 
thing ; and this lady for some reason did not 
say anything at all. She says, " Very well, in 
every case where the right exists, without 
giving any reason for saying why I want 
to go into these particular premises, the 
magistrate is bound to give me the right to 
enter into these particular premises." I 
venture to think the Legislature has said 
clearly no. They have interposed a stipula- 
tion that the magistrate is to be satisfied 
that there is a reasonable ground for exercis- 
ing the right in the particular case. Some- 
thing must be said. In this particular case 
they said nothing, and consequently, as Mr. 
Macmorran has said, if that is so, you can go 
to a magistrate and go into every house 
within the district. Possibly, if she had 
said there were special circumstances exist- 
ing with reference to the school, such as the 
various things which have been suggested, 
that might have been enough, but she has 
not said anything at all except that the right 
does in fact exist. It is quite clear that the 
existence of the right cannot be a reasonable 
ground for exercising the right, when it 
follows a section which begins by assuming 
that the right does exist. It seems to me, 
therefore, quite clear that the magisthite 
was right in the decision in this case, and 
that the appeal must be dismissed. 

Appeal dismissed. 

Solicitors for the appellant : Bicketts and 
Son. 

Solicitors for the respondents: Marshall 
and Pudham. 
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January 19. 

WOODTHORP 17. SPENCER AND HUSBANDS. 

Metropolis— Building— Uniting of buildings 
wholly in one occupation or con- 
structed or adapted to be so — ^London 
Building Act, 1894 (57 & 58 Vict. c. 
ccxiii.), s. 77. 
Where httUdings not wholly in one occupation 
are in fact united by an opening^ although 
the said opening may have been made 
without the necessary consents under the 
Metropolitan Building Act^ 1855 or under 
the London Building Act, 1894, it is no 
ofetice against section TJ (1) of the latter 
Act to make another opening between the 
same buildings. 
Per Ghannell,, J, — That the words " or are 
constructed or adapted to be so'* in the 
same sub-section Tuive rrference to the state 
of things at the time of the uniting and not 
at the time of the original construction. 
Case stated by Henry George Smallman, 
Esq., one of the aldermen of the city of 
London, being one of her Majesty's justices 
of the peace in and for the said city and the 
liberties thereof sitting at the Guildhall 
Justice Boom. 

1. Upon the hearing on the 2nd of May, 
1898, of certain summonses upon information 
laid by Edmund Woodthorp, district sur- 
veyor under the London Building Act, 1894, 
for the Northern Division of the city of 
London (hereinafter called the appellant), 
against James Atkinson Spencer and Joseph 
Husbands (hereinafter called the respon- 
dents), one summons being against the said 
James Atkinson Spencer for that he 
between the 21st of December, 1897, and the 
5th of January, 1898, did, contrary to the pro- 
visions of section 200 (11) 0) of the London 
Building Act, 1894, do a certain thing pro- 
hibited by section 77 (1) of the said Act, to 
wit, did unite a building called No. 45a and 
46a, Basinghall-street, with a building called 
No. 4, London-wall-avenue, the said build- 
ings not being wholly in one occupation nor 
constructed nor adapted to be so, contrary to 
the statute, and the other summons being 
against the said Joseph Husbands for that 
he did then and there aid and abet, counsel 
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and procure the said James Atkinson 
Spencer to commit the said offence. I 
dismissed the informations. 

The summonses against the respondents 
were by the consent of all parties heard 
together. 

2. The following facts were proved or 
admitted : — 
(a) The buildings which it is alleged were 
unlawfully united are known as No. 45a 
and 46a, Basinghall-street, and No. 4, 
London-wall-avenue. They are the 
property of Benjamin Hosegood, and 
were built by him in or about the year 
1887, and were subsequently let to the 
said Joseph Husbands, one of the above- 
mentioned respondents, in the manner 
and to the extent hereinafter mentioned. 
The plan annexed hefeto marked D is a 
correct ground plan of the said buildings 
and of the adjoining buildings in 
London-wall-avenue. On the plan the 
part coloured pink and lettered A is 
called 45a and 46a, Basinghall-street, and 
the part coloured blue and lettered B is 
called No. 4, London- wall -avenue. 
(6) The notice given to the district 
surveyor before the buildings marked 
A, B and G on the said plan were com- 
menced, a copy of which is annexed 
hereto, marked E, showed that they were 
originally intended to be three separate 
buildings, two warehouses, and a dwell- 
ing-house and restaurant, but the idea of 
a restaurant was abandoned, and the 
buildings marked A, B and C on the said 
plan were erected with an opening in the 
wall between them on the ground floor, 
so as to be available for occupation by 
one or more tenants. The original lease 
from the freeholder required an open- 
ing from end to end through the build- 
ings A, B and connecting Basinghall- 
street with London-wall-avenue, 
(c) In 1890 the whole of the building 
marked A on the said plan was let on 
lease to the respondent Joseph Husbands, 
and the opening hereinbefore mentioned 
on the ground floor was bricked up with 
four and a half inch brick only before he 
went into occupation, and at that time 
there was no other opening or com- 
munication between the said buildings 
A and B. In bricking up the said open- 
ing straight joints were made between 
the old and the new brickwork, no por- 
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tion of the new brickwork being bonded 
into the old brickwork. 

id) About the year 1892 the ground floor 
and basement of the building marked B 
on the said plan were let to the respon- 
dent Joseph Husbands, and occupied by 
him jointly with the building marked A, 
and the communication between the said 
buildings on the ground floor was re- 
opened by an opening or openings in the 
walls separating them. 

(e) In the year 1893 the respondent 
Joseph Husbands gave up possession 
of the ground floor of the building B 
and took on lease the 2nd and 3rd floors 
instead, and the opening on the ground 
floor was again bricked up in manner 
aforesaid, so as to let it to a separate 
tenant ; the resi$ondent Joseph Husbands 
8ubsequ«5ntly acquired the 1st floor also, 
so that he had the three upper floors, 
and in December, 1897, and January, 
1898, at the time of the alleged offence 
the said respondent J. Husbands was in 
occupation of the whole of building 
A and of the three upper floors of 
building B above the ground floor, and 
the ground floor and basement of build- 
ing B was in the occupation of a 
separate tenant. At this time (Decem- 
ber, 1897) there was an opening in the 
wall on the 2nd floor between buildings 
A and B, which had been made some time 
previously. 

CO The two buildings A and B have 
never been wholly in one occupation. 

Of) The wall separating the building A 
from the building B is a brick wall 
carried right up through the roof in 
accordance with the provisions of the 
Metropolitan Building Act, 1855, relating 
to party walls, and in the correspon- 
dence that passed with the district sur- 
veyor at the time of the alleged offence 
the said wall was described as a party 
wall by the said B. Hosegood, the 
building owner, and by the architect 
of the respondent J. Husbands ; but the 
respondents' witnesses proved that a 
cross wall is frequently constructed so 
as to be available either as a cross wall 
or a party wall, and I was satisfied that 
the wall in question was constructed 
originally so as to be available either as a 
cross wall or as a party wall, according 
as ocoasion may require. 
% 
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(A) On or about the 2l8t of December, 1897, 
the respondent J. Husbands gave notice 
to the district surveyor that he desired 
to make an opening or doorway in the 
said wall on the 1st floor between the 
buildings A and B, and the district sur- 
veyor on going over the premises on the 
said 21st of December found an opening 
or doorway in the said wall on the 2nd floor 
between the said buildings, but of which 
no notice had been given to the district 
surveyor, and which had been found with- 
out the knowledge or consent of the 
district surveyor or of the London County 
Council, and this last-mentioned opening 
was the only direct communication exist- 
ing between the said building^ on the 
said 21st of December. 

(0 On the 24th of December, 1897, Messrs. 
Spencer and Company, the firm of 
builders of which the respondent James 
Atkinson Spencer is a member, applied 
to the district surveyor for permission 
to cut the doorway on the 1st floor 
in the said wall, but the district surveyor 
declined to sanction it on the ground 
that it would constitute an infringement 
of section 77 (1) of the London Building 
Act, 1894. 

0*) On the 5th of January, 1898, the district 
surveyor found that an opening or 
doorway 6 feet 4 inches by 3 feet 6 inches 
had been made in the said wall on the 
1st floor between the premises A and B, 
with no door or preparations for any 
door. This was the opetiing complained 
of in the proceedings before me as 
constituting a uniting of the said 
buildings contrary to section 77 (1) of 
the London Building Act, 1894. 

ik) The opening was made by one Bobson, 
the foreman of the respondent James 
Atkinson Spencer on another building, 
on instructions given by the respondent 
Joseph Husbands through his architect. 
At the time the work of making the 
opening was commenced the respondent 
James Atkinson Spencer knew nothing 
about it, but was informed by his fore- 
man Bobson before the completion, and 
confirmed his foreman's action, and was 
subsequently paid for the work. 

3. It was contended for the respondent 
Joseph Husbands— 

(a) That the opening complained of did 
not constitute a uniting of the said build- 



Digitized by 



Google 



MAGISTERIAL CASE6. 



WooDTHORP r. Spencer & Husbands. 
ings as they were already united by the 
opening on the 2nd floor, hereinbefore 
mentioned, and 

(b) That the buildings A and B were con- 
structed or adapted to be wholly in one 
occupation within the meaning of the 
said section 77 (1). 

4. It was contended for the appellant that 
the opening on the 2nd floor was illegal, 
and could not be taken advantage of by the 
respondents, and that the said buildings were 
not at the time of the alleged offence wholly 
in one occupation or constructed or adapted 
to be so, and that even if originally intended 
to be available for occupation by one tenant 
they were not specially constructed or 
adapted to be wholly in one occupation. 

5. I found as a fact that the said buildings 
A and B were under the circumstances herein- 
before mentioned originally constructed 
and adapted to be wholly in one occupation, 
that is to say, with the intention that they 
should be available for occupation by one 
tenant, and I held that they were within 
the exception in section 77 (1) of the said 
Act, and I accordingly dismissed the said 
summonses. 

The question for the opinion of the court 
is whether upon the facts above stated I 
was right in law in dismissing the summonses. 

If the honourable court should be of 
opinion that my decision was right in law, 
the summons will stand dismissed, if other- 
wise, the court will be pleased to remit the 
case to me with its opinion thereon. 

Given under my hand this 29th day of 
July, 1898, at the Guildhall Justice Boom 
aforesaid. 

(Signed) H. Geoege Smallman, 

Alderman. 

Horace Avory iDaldy with him) for the 
appellant. — The construction put upon the 
section by the alderman is wrong. The 
worde '' originally constructed or adapted to 
be so '* must mean specially constructed or 
adapted ; because, if not, they might apply 
to any two bouses in a row which always 
might be adapted as to be in one occupation. 
The question is whether at the time of the 
union the buildings are adapted or con- 
structed to be in one occupation—moreover 
the opening on the 2nd floor was an 
illegal one. It was made without notice to 
the district surveyor, and it cannot be taken 
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advantage of by the respondents. He 
referred to Loudon County Council v. Rowton 
Houses, 62 J. P. 68. 

R. Cunningham Glen for the respondent 
Spencer. — The true construction of the pro- 
viso is that put upon it by the alderman. It 
means either buildings originally constructed 
to be in one occupation, or buildings which, 
not originally so constructed, have been 
subsequently adapted to be in one occupa- 
tion. The section is not limited as to the 
original opening. The fact that an opening 
does exist is sufficient. The alderman, more- 
over, in this case has found as a fact that 
the buildings were originally constructed and 
adapted to be wholly in one occupation, 
and that finding will not be disturbed by 
this court. 

George Elliott for the respondent Hus- 
bands. 

Avory in reply. — The case finds as a fact 
that the buildings were not always united, 
as the original opening was at one time 
blocked up, and the building was not wholly 
in one occupation or adapted to be so. The 
respondents cannot take advantage of their 
illegal act in making the opening on the 2nd 
floor. 

Ghannell, J.— In this case the respon- 
dents were charged before an alderman of 
the city of London by the appellant, who is 
a district surveyor, with having committed a 
breach of section 77 (1) of the London Build- 
ing Act, 1894. That section is as follows: 
" Buildings shall not be united except where 
they are wholly in one occupation or are 
constructed or adapted to be so." The 
alderman refused to convict, and stated the 
case upon which we have now to give judg- 
ment. The case sets out in paragraph 2, 
sub-paragraphs (a) to (Ar) all the facts as to 
the previous history of the building as well 
as what was done by the respondents. In 
paragraphs 3 and 4 the case sets out the con- 
tentions of the respondents and appellant 
as follows :— (3) " It was contended for the 
respondent Joseph Husbands (a) that the 
opening complained of did not constitute a 
uniting of the said buildings, as they were 
already united by the opening on the 2nd floor 
hereinbefore mentioned " ; and then (Jji) " that 
the buildings A and B were constructed or 
adapted to be wholly in one occupation within 
the meaning of the said section 77 (1)." Then 
(4) ** it was contended for the appellant that 
the opening on the 2nd floor was illegal and 
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could not be taken advantage of by the 
respondents, and that the said buildings 
were not at the time of the alleged offence 
wholly in one occupation or constructed or 
adapted to be so, and that even if originally 
intended to be available for occupation by 
one tenant they were not specially con- 
structed or adapted to be wholly in one 
occupation." Then the case goes on, and in 
paragraph 5 the alderman states his finding 
of fact that the buildings were originally 
constructed and adapted to be wholly in one 
occupation, " that is to say," as he puts it, 
''with the intention that they should bo 
available for occupation by one tenant." 
Then he goes on to hold that they were 
within the exception in section 77 of the Act, 
and he accordingly dismissed the summonses. 
Now the first part of paragraph 5, namely, 
as to the original construction of the build- 
ing, is a finding of fact which is binding upon 
us, but the second part of that paragraph is 
a conclusion of law, and is one of the matters 
open to us on this case. It raises the ques- 
tion of the meaning of the exception, and 
whether the original construction of the 
building is what is referred to in the excep- 
tion. Then the question of law for the 
opinion of the court is stated thus : " Whether 
upon the facts above stated I was right in law 
in dismissing the summonses." It seems to us, 
therefore, that we must affirm the decision 
of the alderman not only if we think he is 
right on the ground on which he in fact pro- 
ceeded, but also we think upon the facts 
which he states, namely, that the first conten- 
tion 3 (a) of the respondents was correct. 
We have come to the conclusion that that 
first contention was correct, and that as the 
two alleged buildings A and B were at the 
time of the opening completed, and were in 
fact already united by the opening on the 
second floor, they were then in fact one 
building, so that the opening complained of 
did not in fact unite two buildings, and the 
offence never was committed at all. The 
appellant contended in answer to this that 
the opening on the 2nd floor was an illegal 
opening made without notice to the district 
surveyor, and in contravention either of sec- 
tion 77 or of the corresponding provision 
of the Metropolitan Building Act, 1855, and 
he contended that neither of the respon- 
dents can rely on this opening on the 2nd 
floor. Whether he is right in saying that the 
opening on the 2nd floor was illegal when 
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made (except of course for want of notice to 
the district surveyor) may be open to some 
doubt, but assuming it is so, we think that 
its existence at the time of the present 
alleged offence cannot be ignored. There 
have been a number of decisions lately upon 
a different subject, but one which appears to 
be precisely analogous to this. It has been 
held in three cases at least, namely, Kershaw 
V. Taylor, [1895] 2 Q. 5. 208 ; 59 J. P. 726 ; 
Reg. V. St, Matthews, Bethnal Green, [1896] 
2 Q. 5. 96 ; 59 J. P. 442 ; Holland v. Lazarus, 
66 L. J. 285 ; 61 J. P. 262, that a pipe 
originally constructed as a drain for one house 
is converted into a sewer by the builder or 
owner of another house wrongfully and 
illegally, without notice to the proper autho- 
rities, connecting the drainage of a second 
house with that of the first. It was held 
there that as in fact the pipe takes the drainage 
of more than one house, it is in fact a sewer, 
and not the less so because it has been made 
into a sewer illegally. Finally, this question 
came before the House of Lords in a case 
reported as Vestry of St, Matihew, Bethnal 
Greefi, v. London School Board, [1898] A,C, 190, 
and in the result these cases were affirmed. 
It may be that the ground of the decision 
in the House of Lords in that case was put 
somewhat differently, but I find that Lord 
Herachell in his judgment uses these words : 
" Of course there are many instances in which 
certain consents are requisite, and the failure 
to produce those consents may be a wrongful 
act on the part of those who ought to have 
obtained them, where, nevertheless, the thing 
when done is none the less done and regarded 
as a matter which cannot be treated as 
absolutely void and a nullity, because the 
requisite consents have not been obtained." 
So here we think we must take the whole 
block A and B to have been ever since the 
opening on the 2nd floor was made one 
building, and not two, even if it was illegally 
made into one building by illegally making 
that opening. Proceedings must be taken 
if they can be in respect of the first illegal 
opening, and if the lapse of time makes that 
impossible, as probably it does in this case, 
it does not render the second opening an 
offence when it would not otherwise be so. 
One at least of these respondents, the builder, 
is not shown to have had anything to do with 
the alleged illegal opening on the 2nd floor, and 
finding it there he was certainly entitled to 
make the opening on the Ist floor, because 
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seeing it there he would see that the opening 
he was making did not in fact unite the two 
buildings. That being so the decision of 
the alderman must be affirmed. It is not 
really necessary for us to say anything as to 
the true meaning of the words "or are 
constructed or adapted to be so." That 
question has however been very fully argued, 
and we have been asked to state our views 
upon it, although I am personally somewhat 
reluctant to do so, when I know, having 
regard to the rest of our decision, what I am 
about to say will not be binding on any- 
one else, or I think even on myself if I have 
to reconsider the question again ; yet, never- 
theless, as it is now fresh in my mind, I will 
state what conclusion I have in fact come to 
upon it. In the first place there is the 
question about the meaning put upon the 
words by Mr. Avory, He contends that 
they mean something of this sort, **or 
unless not being already occupied by one 
person, the buildings are being united for the 
purpose of one person occupying them after 
the uniting is completed." Now I think it 
is quit« possible that something of that sort 
may have been the real intention in the mind 
of the draftsman of those words, but, if so, I 
think he has failed to use words which can, 
in law, be construed as he intended. The 
word " constructed " is, I think, fatal to that. 
Tou begin with the assumption that there 
are two buildings in existence, and their con- 
struction, of course, must be a past thing. 
Further, those words ** constructed or 
adapted " seem to refer to something which 
is already done and not to somefhing which 
is about to be done, and I do not think that 
you can possibly say that they refer to the 
work of uniting. It would be so very simple 
to have said, if you wanted to say it, " build- 
ings shall not be united except where they 
are or are about to be wholly in one occupa- 
tion." That practically and shortly is the 
contention that Mr. Avory put forward as to 
the meaning of the first words. Further, I 
think that if you could say that the words 
" constructed or adapted " refer to the same 
works as the works of uniting, that practi- 
cally would be reducing the clause to a 
nullity, that the uniting, whenever the open- 
ing is made, always has the effect of adapting 
it for one occupation, and whenever you pro- 
secuted a builder for making a hole in a party 
wall between two buildings, he would say, 
" Oh ! you are quite mistaken. What I am 
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doing is this — I am constructing and adapt- 
ing for one occupation." You have got no 
binding words to compel it to be occupied 
when it has been done. Even the proviso (4) 
as ib alteration would not apply, because in 
that case the buildings would never have 
been in one occupation, and consequently 
would not have ceased to be in one occupa- 
tion. The short result is that if you say the 
words " constructed or adapted for " refer to 
the same work as "intended" you would 
practically reduce the clause to a nullity. 
Besides that, I think that it is impossible on 
legal grounds and looking, as one must do, at 
the language used, to say that " constructed 
or adapted," which are in the past tense, do 
refer to the same work as is referred to in the 
first part of the section. I think, therefore, 
that that cannot be the meaning. Then the 
contention that the words refer to the 
original construction of the building also 
seems to me to give rise to some difficulty. 
If that original construction has beep 
entirely altered, and they have been sub- 
sequently put into the form of two 
separate buildings, there seems to be no 
reason whatever for permitting them again 
to be united. If it was intended to allow 
the original construction to be restored, one 
would think that that would be expressed, 
and that there would be some limit to it, but 
why the fact that when first built there was 
a communication between the two buildings 
on the ground fioor, which had been com- 
pletely done away with, and possibly done 
away with so as to satisfy clause 4, that 
is to say, filled up to the entire thickness of 
the wall and boarded in — why the fact that 
that once existed should be a ground for 
allowing a new communication altogether 
to be made on the 1st floor it is impossible 
to see. Consequently, I think that that con- 
struction also has so many difficulties about 
it that it cannot be right. Now the best way 
and the proper way to look at questions of 
this sort is to look carefully and critically at 
the language, and if you do so in this case 
it seems to me that a reasonable and fair 
interpretation can be put upon this section. 
It is important to see which words are in the 
present tense and which are in the past 
tense, or can be considered as a description 
of the actual state of things. The words are : 
'' Buildings shall not be united except where 
they are wholly in one occupation, or are 
constructed," &c. The first *' are.'^^here j 
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they are wholly in ooe occupation, clearly 
refers to the time when it is proposed to 
unite them, and it goes on '* or are," and 1 
think you ought to take that "are" as 
referring to the same period of time, *' or are 
at the time when it is proposed to unite them 
constructed or adapted to be so." Now the 
words " constructed or adapted to be so " 
there are a description of the then state of the 
premises — " constructed or adapted to be so," 
they are either past participles or they are 
adjectives, they are used practically, it seems 
to me, as adjectives here as a description of 
the then state of the buildings ; " are at that 
time in a state which can be described as 
constructed or adapted to be so "—constructed 
or adapted for one occupation. Constructed 
or adapted, I observe, are words which 
are used in the interpretations of this 
Act, in the interpretation of " party wall," 
and in the interpretation of " cross wall "— 
constructed or adapted to be wholly in 
occupation and constructed or adapted 
to be occupied by different persons, and 
so on, and they seem to be used as words 
of description. I was reminded by the 
appellant of the case of the Bowton House 
Building (^London County Council v. Rowton 
Houses, Limited (*wpra)), where the court 
had put an interpretation of that character 
upon them. They seem, therefore, to me to 
be words of description, a description which 
must be satisfied at the time when it is pro- 
posed to unite the two buildings. They 
practically refer, therefore, to a case which 
very commonly exists, where a block has been 
built with its main floors united, obviously, 
showing that it w as meant for one building, 
possibly with a principal staircase and main 
door, and things of that sort, and then at 
some time or another that has been divided 
into two buildings, or possibly before it was 
finally finished the owner thought it desir- 
able to make it into two, but nevertheless, 
by its form of construction, and from what 
you can see of it at the time you are con- 
sidering, you can see that it is a building 
adapted, suitable— by the form of its con- 
struction suitable— (that is what I think the 
words mean) for occupation as one building. 
If that is the case, consequently, the inten- 
tion in the mind of the original constructor 
of the building, carried out possibly at the 
time by making one opening in the wall and 
no more, and of which intention there was 
no sign remaining in the building at the 

100 



63 J. P. 246. 

time you have got to consider it, would not 
bring the case within this exception. Now 
that is, to the best of my judgment, what the 
meaning of this exception is. Applying 
that of course to the present case, when one 
seeks to do, as I have said you ought 
to do, namely consider the state of the 
buildings at the time when it is proposed to 
unite them, one is at once met in this case 
with the fact that at that time there was an 
existing opening. They were not only 
adapted in one sense, but there was exactly 
the opening, and it was when I had arrived at 
this conclusion as to the meaning of this sec- 
tion that I came definitely to the conclusion 
that one was obliged to give effect to the first 
contention of the respondents in this case. 
But assuming for the moment that that 
opening on the 2nd floor did not in fact exist, 
I myself should have great difficulty upon 
the description of this building, in the way in 
which it then existed, in saying that it was a 
building which came within this exception 
as a building which would be said to be con- 
structed or adapted for one occupation. 
There is nothing in it in any way specially 
fitting it for one occupation. There had at 
one time been an opening which had been 
blocked up. It had not been completely 
blocked up in the way in which it ought to 
have been if sub-section (4) applied to it, 
namely by bonding and so on ; we have not 
been told whether it existed, and, so far as I 
can see, I can only say that I should have had 
great difficulty myself in bringing the case 
within that exception. On the whole result 
however it seems to me that the decision of 
the alderman must be affirmed, on the 
ground that we think in law — that the opening 
in fact existing on the 2nd floor — neither of 
these two persons did in fact unite the 
two buildings. That is the first part of our 
judgment, and with that I believe my 
learned brother agrees. With regard to 
what I have said on the second point, I have 
not had an opportunity of consulting him, 
and, therefore, I do not know to what exent 
he agrees with me. 

Lawrance, J.— I quite agree. 

Appeal dismissed. 

Solicitor for the appellant : W. A. Blax- 
land. 

Solicitors for respondent Husbands : 
Spencer, Gibson and Sons. 

Solicitors for respondent Spencer : Lindus 
and Hortin. ^^ ^ 
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EDWARDS V, PCRNELL AND COMPANY. 

Weights and measures — Sale of ooal — Ticket 
— Coal weigfhed at purchasers' on delivery 
— Ticket not showing previous weighing 
— Weights and Measures Act, 1889 
(52 & 53 Vict. c. 21), s. 21 (1) (2). 
On a nummons for contravening the provisions 
of section 21 of the Weights and Measures 
Acty 1889, by not delivering a ticket as 
required by that section on a sale of coal 
exceeding 2cwt. delivered by means of a 
vehicle, such ticket to be delivered before 
arty part of the coal is unloaded, it is 
immaterial that the provisions of section 22 
may not hare been complied with. 
Case stated by justices in and for the 
county of Devon. 

An information was preferred by the 
appellant, an inspector appointed by the 
Devon County Council under the Weights 
and Measures Act, 1889 (52 & 53 Vict. c. 21), 
against the respondents, that they on the 
14th of July, 1898, at Ezminster, in the 
county of Devon, being the sellers of a 
certain quantity of coal exceeding 2cwt. 
(such coal being delivered by means of a 
vehicle to a purchaser), did not deliver or 
cause to be delivered or sent by post or 
otherwise to the purchaser or his servant 
before any part of such coal was unloaded a 
ticket or note, according to the form in the 
3rd schedule to the Act, or according to a 
form to the like effect, contrary to section 21 
of the above-mentioned Act. 

The following facts were either proved or 
admitted : — 

The respondents are coal merchants carry- 
ing on business at Exeter, and are in the 
habit of supplying coal to the Devon County 
Asylum at Exminster, hereinafter. called the 
purchasers. The committee of the asylum, 
who are members of and appointed by the 
county council, have a duly stamped and 
certified weighing instrument, viz., a weigh- 
bridge on their premises, and require all 
goods supplied to the asylum to be weighed 
on this weighbridge, and the weight there 
ascertained before delivery is accepted by 
them. 

On the 14th of July, 1898, the respondents, 
at the request of the purchasers, sent more 
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than 2cwt. of coal, viz., Iton and Sqrs. in 
bulk in one of their vehicles in charge of 
one of their carters to the asylum. The 
carter was provided with a ticket contained 
in a book of forms, according to the form 
contained in the 3rd schedule to the Act, 
with the exception that the weight of the coal 
and vehicle, the tare weight of the vehicle, 
and the net weight of the coal delivered 
to the purchasers were not entered thereon, 
but were left in blank. Upon arrival at the 
asylum the vehicle and the coal contained 
therein were weighed upon the asylum weigh- 
bridge by the carter and the purchasers' store- 
keeper, in pursuance of a standing arrange- 
ment between the purchasers and the 
respondents, and the storekeeper at the 
request of the carter, and acting for that 
purpose as his agent, filled in upon the 
ticket the weight of the coal and vehicle, the 
tare weight of the vehicle, and the net weight 
of the coal delivered to the purchasers. 
The ticket having been thus filled in was 
detached from the book of forms and 
delivered by the carter to the purchasers' 
servant. 

Delivery of the coal was not accepted by 
the purchasers, nor was any part thereof 
unloaded, until the tickets had been filled 
in and delivered to the purchasers' servant. 

Upon the above facts the magistrates 
were of opinion that it having been proved 
to their satisfaction that a ticket in the form 
of schedule 3 of the Act had been delivered 
by the respondents' servant before any part 
of the coal was delivered or unloaded, they 
ought not to admit any evidence as to how 
or when the ticket had been filled up, 
considering that such evidence could only 
be material if the charge were one under 
section 22 and not to a charge as in this case 
under section 21. The appellants, however, 
contended that they ought to go behind the 
ticket as delivered, and that the coal having 
been, in fact, sent out in bulk, though the 
charge was made under section 21, the pro- 
visions of section 22 (1) should have been 
complied with, or no ticket coul d have been 
delivered as required by section 21, and that 
the particulars as to weight not having been 
entered upon the ticket by the respondents 
or their servant, but by the servant of the 
purchasers, the ticket was not in the form 
required by schedule 3 of the Act. In conse- 
quence of this contention of the appellant's 
they admitted the evidence tendered by him, 
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but were still of the opinion that no offence 
had been committed under section 21 (1) (2), 
as charged in the information, and they 
dismissed the information. 

Kerby iDuke, Q.C., with him), for the appel- 
lant—The justices were wrong. The correct 
weight should be ascertained by the seller 
before he brings the coal on the pur- 
chaser's premises. 1 hough the summons i& 
laid under section 21 (1) (2), yet the pro- 
visions of section 22 must be complied with, 
which provides : " (1.) Where any quantity of 
coal exceeding 2cwt. is conveyed for delivery 
on sale in a vehicle in bulk, the seller of the 
coal shall, unless the vehicle is provided by 
the purchaser, catise the weight of the vehicle 
as well as of the coal contained therein, to be 
previously ascertained by a weighing instru- 
ment, stamped by the inspector of weights 
and measures, and being on or near to the 
place from which the coal is brought, and 
shall from time to time cause the tare weight 
of the vehicle to be marked thereon in such 
manner as the local authorities approve. 
(2.) In any such case the seller of the coal 
shall insert or cause to be inserted in the 
ticket required by this Act to be given by 
him a statement of the correct weight of the 
vehicle, or of the vehicle and the animal 
drawing it where both are weighed together 
with the load, as well as of the correct weight 
of the coal contained in the vehicle. (3.) If 
any person fails to comply with the require- 
ments of this section, he shall be liable to a 
fine not exceeding 5/." There was no pre- 
vious weighing in this case, and, therefore, 
no ticket could be given under section 21. 
Knmdes v. Sinclair, [1898] 1 Q. B. 170; 62 
J. P, 102, is in point. 

Foote^ Q.C., for the respondents.— JSTwow/^a 
v. Sinclair (^suprd) does not apply. The 
summons there was under section 22. Here 
the proceedings were taken under section 21, 
and the agreement as to the weighing of the 
coal between the parties was admitted 
before the justices. 

Kerhtfy in reply. 

Lawrance, J. — In my opinion all the 
requirements of section 21 in this case have 
been complied with. In most cases no 
doubt it is right that the coal should be 
weighed as it comes out of the yard, but 
there are cases where it might not be 
necessary to do so, and this is one of those 
cases. The statute was not designed to pro- 
tect the seller from fraud on the part of 
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his servants, but to protect the purchaser 
from any fraud which might be attempted 
against him by the seller. 

Channell, J.— I am of the same opinion. 
The proceedings in this case were taken 
under section 21, which requires that where 
any quantity of coal exceeding 2cwt. is 
delivered by means of any vehicle to a 
purchaser, the seller of the coal shall there- 
with deliver or cause to be delivered, or to 
be sent by post or otherwise, to the 
purchaser or to his servant, before any part of 
the coal is unloaded, a ticket or note accord- 
to the form given by the Act. That 
was done in the present case. There 
is something supposed to be laid down 
in the case of Knowles v. Sinclair {supra) 
which it is said shows the magistrates are 
wrong in this case. The argument in that 
case was that the ticket was to be a correct 
statement of the coal delivered, but the court 
said no, that the ticket merely showed the 
weight previously ascertained when the coal 
left the seller's premises. The ticket 
showed the last previous weighing. But in 
this present case the ticket was produced to 
show the correct weight when it was delivered 
over to the purchaser at his place. That 
ticket may have been correct or not, but in 
my opinion this prosecution was misconceived. 
If there is any offence at all in what the 
parties have done here, it is under section 22 
and not under section 21, under which the pro- 
ceedings have been brought. 

Appeal dismissed. 

Solicitors for the appellant : Ford, Lloyd, 
Bartlett, and Michelmore, for Michelmore, 
Exeter. 

Solicitors for respondents : Coote, Kingdon, 
and Cotton, for Orchard, Exeter. 
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May 5, 6 and 7, 1898 ; March 14, 1899. 

POWELL V, KEMPTON PARK RACECOURSE 
COMPANY, LIMITED. 

Gaming — "House, office, room, or other 
place " — Enclosure on racecourse — 
Beady-money betting by professional 
bookmakers-^Betting Act, 1853 (16 & 17 
^ Vict. c. 119), 88. 1, 3. 
The proprietors of a racecourse permitted pro- 
fessional betting men or bookmakers to 
carry on their business in an enclosure 
adjoining the racecourse, to which the public 
were admitted upon payment of a fixed 
sum. The bookmakers were admitted upon 
the same terms as the rest of the public, and 
had no interest in or control over the eticlo- 
sure, nor did they or any of them exercise, 
or claim to exercise, any right of exclusive 
use of any part of the enclosu re. A Ith ough 
any particular bookmaker was usually to 
be found in or near the same part of the 
enclosure, yet no one of them confined himself 
to any fixed spot therein or used any such 
apparatus as a desk, stool, umbrella, or 
tent. 
Held CEarl of Halsbury, L.C., Lord Watson, 
Lord Herschell, Lord Macnaghten, Lord 
Ashbourne, Lord Morris, Lord Shand, 
Lord James of Hereford ; Lord Hob- 
house and Lord Davey, diss.), that the 
proprietors of the racecourse had not been 
guilty of permittifig the enclosure to be used 
in the manner prohibited by the Betting 
Act, 1853, that is to say, as if it, or any 
part cf it, were the house, room, or office 
of a person or persons carrying on a betting 
business therein. 
The decision of Uie Court of Appeal, 61 J. P. 
548, affirmed ; the decision in Hawke v. 
Dunn, [1897] 1 Q. B. 579 ; 61 J. P. 292, 
disapjproved. 
This was an appeal from a decision of the 
Gonrt of Appeal (full court), reported at 
61 J. P. 548. 

The action was brought for an injunction 
to restrain the defendants from opening or 
keeping a certain enclosure called ** Tatter- 
salFs Enclosure," or " The Beserved Enclo- 
sure," upon their premises, known as 
Eempton Park Baceconrse, and permitting 
the same to be used for the purpose (1) of 
certain persons using the same, who were 
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63 J. P. 260. 

professional betting men or bookmakers, 
betting with persons resorting thereto ; and 
(2) of money being received by such persons 
so using the same as deposits on bets made 
on horse-races, and from otherwise carrying 
on their business in a manner contrary to the 
provisions of the Betting Act, 1853. It was 
not disputed that the enclosure was opened 
and kept by the defendants, and permitted 
by them to be used for the purposes alleged, 
but the defendants contended that they had 
not thereby contravened the provisions of 
the Act of 1853. 

The action was in reality brought to deter- 
mine the question whether the business of a 
professional betting man or bookmaker as 
ordinarily carried on in racecourse enclosures 
is illegal by reason of the provisions of the 
Betting Act, 1853. 

Lord Russell, Jj.C. J. (yrho tried the action), 
following the decision of the Queen*s Bench 
Division in Hawke v. Du?i?i, [1897] 1 Q. B. 
579; 61 J. P. 292, gave judgment for the 
plaintiff for an injunction in the terms in 
which it was prayed. (See 61 J. P. 409.) On 
appeal, the Court of Appeal (Lord Esher, 
M.B., Lindley, L.J., Lopes, L.J., A. L, Smitht 
L.J., Chilly, L.J, ; Eigby. L.J., diss.) 
reversed the decision, holding that the 
enclosure used in the manner above des- 
cribed did not come within the provisions of 
the Betting Act, 1853, s. 1. (See 61 J. P. 548.) 
The plaintiff appealed to this House. 

The appeal was heard on the 5th, 6th, and 
7th of May, 1898, there being present the Lord 
Chancellor, Lord Watson, Lord Herschell, 
Lord Hobhouse, Lord yfacnaghten, Lord 
Ashbourne, Lord Morris, Lord Shatul, Lord 
Davey, and Lord James of Hereford. It 
will be seen that seven out of the nine 
surviving peers who heard the argumentb 
affirm the decision of the court below, the 
dissentients being Lord Hobhouse and Lord 
Davey, and that the late Lord Herschell had 
expressed to the Lord Chancellor his con- 
currence with the majority of their lordships. 

Asquith, Q.C., and Cautley for the appel- 
lant. 

J. Walton, Q.C., C. W. Mathews, and Stut- 
field, for the respondents. 

March 14.] Earl of Halsbury, L.C.— My 
lords, the statement of claim in this case sets 
forth that the plaintiff is a shareholder in 
a company incorporated to carry on the 
business of a racecourse company, and it asks 
that an injunction may issue to restrain th^ 
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Powell v. Kempton Pk. Racecourse Co. 
use of part of the company^s premises for 
what is alleged to be an illegal purpose. If 
the purpose for which the part of the pre- 
mises in question is to be used is illegal, the 
injunction ought to be granted ; if not, the 
action ought to be dismissed. Before deal- 
ing with the substance of the question which 
comes up on appeal from the Court of 
Appeal to your lordships I think it right 
to say that in my view it is absolutely imma- 
terial what motive has induced the plaintiff 
to bring this action. Once it is brought, the 
court before which it comes must decide 
according to law, and the construction of the 
Act of Parliament is a pure question of law, 
and must be decided according to its legal 
construction whatever may be the motives 
and wishes of the respective litigants. The 
form in which the question arises, and the facts 
proved or admitted, may affect the determina- 
tion of the particular case and its consequent 
authority as governing other transactions, 
but the construction of the Act of Parlia- 
ment must be the same upon whatever facts 
the question of its construction arises. It 
has indeed been argued that the history of 
the legislation and of the facts which gave 
rise to the enactment may, in view of the 
preamble, affect the construction of the Act 
itself. But though I do not deny that such 
'topics may usefully be employed to interpret 
the meaning of the statute, they do not in 
my view afford conclusive argument here. 
Two propositions are quite clear — one that a 
preamble may afford useful light as to what a 
statute intends to reach, and another that, if an 
enactment is itself clear and unambiguous, no 
preamble can qualify or cut down the enact- 
ment, and in this case it appears to me that 
the question must be decided upon the words 
of the statute and upon the facts, which are 
not, and never have been, contested. Indeed, 
apart from the historical question, which for 
the reasons I have given I dismiss from my 
consideration for the present, it would 
be idle for anyone to contest what I 
suppose is true of every race meeting m the 
country, and not applicable only to this 
particular case. In saying this, however, I 
think it is right to add that I do not see the 
least foundation for the suggestion that any 
fact or argument has been kept back or mis- 
represented. The argument has clearly been 
conducted with great ability and earnestness, 
as indeed was to be expected considering 
who were the learned counsel who argued 
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it. Now, the words which it appears to me 
your lordships have to construe are these : — 

(1) No house, office, room, or other place 

(2) shall be opened, kept or used 

(3) for the purpose of the owner, o<icupier, 
or keeper thereof, or any person using the 
same, or any person procured or employed 
by, or acting for or on behalf of, such owner, 
occupier, or keeper, or person using the 
same, or of 

(4) any person having care or management 
or in any manner conducting the business 
thereof 

(5) betting with persons resorting thereto. 

I will discuss presently the rest of the sec- 
tion, and in discussing this part of it I will 
postpone for the moment all the words 
except " owner " or *' occupier,'* in order to 
make clear what in my view is the sub- 
stantial sense of the enactment. I will of 
course deal with the other words in detail, 
and particularly with the words "person 
using the same '' ; but let us first see what 
is the substance of the enactment. It 
prohibits opening a house, etc., for the 
purpose of the owner or occupier betting 
with peraons resorting to the house so 
opened. It does not prohibit betting. It 
does not affect to deal with the betting of 
people unconnected with the house betting 
ifiter sej and it is obvious that, unless some of 
the words which I have omitted can be held 
to enlarge the matter of the offence created 
by the words I have quoted, none of the 
facts proved show the owner or occupier of 
the place in question to be betting or ready 
to bet with the persons resorting thereto. 
The owner or occupier has no interest in 
any bet, and is in no way concerned with any 
bet, and whatever may be the nature of the 
place, which to my mind is another question, 
the transactions described in the case are in 
no sense bets with the owner or occupier of 
the place in question. They are bets inter se 
by a great many people who resort to the 
place, but have, as I have said, no relation at 
all to the owner or occupier thereof. This 
appears to me so plain that I think, but for 
the words "or person using the same," no 
question would ever have arisen, and it is 
material to see what these words import. It 
will be observed that these words occur as 
an alternative to the owner of the place — I 
supply the words "of the place" by neces- 
sary construction— the "occupier" of the 
place, the "keeper" of the place, or "any 
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person using the place," these are all put in 
one category. Then comes another enumera- 
tion of persons employed, and again language 
is exhausted to fix responsibility upon care- 
takers, managers, or other persons in any 
manner conducting the business thereof. I 
think it is clear that what the statute is dealing 
with here is the case of persons who are in 
control and occupation of the place which is 
assumed to be the betting establishment. 
The conducting of business, whether as 
master or servant, is the thing made unlawful, 
and the business is that of a betting house 
or place to which people can resort for the 
purpose of betting, not with each other, but 
with the betting establishment. It is the 
employment of the words " using the same " 
which to my mind has led to the difference 
of opinion. Those words, unless explained 
by the context, are necessarily ambiguous. 
In one sense every person who enters the 
enclosure uses it, but he does not use it in 
the character of owner, keeper, manager, or 
conductor of the business thereof. The 
betting man in his use of the place differs in 
this respect in no way from any other 
member of the public who enters it and who 
neither does nor intends to bet. It is the 
personality of the betting man and not his 
being in any particular place which affords 
the opportunity of betting, and a man who 
walked along a public road shouting the 
odds in the way here described would be 
doing exactly the same thing. It is nothing 
to the purpose that there are a great many 
of them who may be found in this enclosure ; 
there is no business being conducted by a 
keeper, owner, etc., in the enclosure. Each 
betting man is himself conducting his own 
business of a betting man, and, as I have 
said, his betting is in no way connected with 
the place, except that he as well as other 
people not betting men are there. It is here 
that I am unable to follow the reasoning of 
my noble and learned friends Lord Hobhouse 
and Lord Davey; they both, if they will 
forgive me for saying so, employ the word 
"use" in a double sense. My noble friend 
Lord Hohhouse admits the word " use " is 
ambiguous, and limits it by such words as 
" deliberate, designed, and repeated," but to 
my mind these words miss the point, it is 
not the repeated and designed as distin- 
guished from the casual or infrequent use 
which the employment of that word imports 
here, but the character of the use as a use 
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by some person having the dominion and 
control over the place, and conducting the 
business of a betting establishment with the 
persons resorting thereto. My noble and 
learned friend Lord Davey gives as the pro- 
hibited purpose " using," without any such 
qualification as I have been endeavour- 
ing to explain, using a house for the 
purpose of betting with persons who 
resort thereto. It is upon this point that I 
think the whole question turns, and I think 
here there is no such betting establishment 
at all as is aimed at by the Legislature, and 
no keeper, owner, &c., who bets with anyone. 
As I have said, I can understand no one of 
these bettors to be different from any other 
class of bettors. They do not in any sense 
own or keep the enclosure differently from 
the persons resorting thereto. In truth tliey 
are all persons resorting to this place, and 
the other class aimed at by the statute do 
not exist at all in these transactions. The 
man who takes the admission fee neither 
knows nor cares whether the man who pays 
for his admission bets or no. I am not cer- 
tain that I appreciate the distinction which 
I observe is sought to be drawn between 
what are called professional betting men and 
other men who bet. In respect of games which 
people play, for amusement or pay, the dis- 
tinction is intelligible enough, but all people 
who bet for money mean to win money, and 
whether it is for the sake of a living or for 
the sake of adding to money which the bettor 
already possesses seems to me an altogether 
illusory distinction. The second part of the 
section is in strict accordance with what I- 
have suggested as to the meaning of the 
statute ; it assumes a place or establishment 
for receiving money or some valuable thing 
being received by or on behalf of an owner, 
occupier, keeper, or person ; here the statute 
uses the words as aforesaid, that is " person 
using the same," for the consideration 
for any assurance, undertaking, promise 
or agreement, express or implied, to pay 
or give thereafter any money or valuable 
thing in any event or contingency of or 
relating to any horse-race, or other 
race, fight, game, sport or exercise. Then 
every house, office, room or other place 
oi>ened, kept or used for the purposes 
aforesaid, or any of them, is hereby declared 
to be a common nuisance and contrary to law. 
It seems to me clear that the thing against 
which the enactment is levelled is any place 
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used ia the sense I have explained. There 
must be a business conducted, and there must 
be an owner, occupier, manager, keeper, or 
some person who, if these designations do 
not apply, must nevertheless be some other 
person who is analogous to, and is of the same 
genus as, an owner, keeper or occupier, who 
bets or is willing to bet with the persons who 
resort to his house, room, or other place. 
In this view it is not an offence under this 
Act of Parliament to allow persons to 
assemble for the purpose of betting with 
each other ; there is upon this hypothesis 
no business being conducted at all. The 
different betting people, or each individual 
bettor, is conducting his own business, 
and doing it in a house used indeed, 
but only used, just as be might do it 
on the racecourse or on the high road. 
There is no betting establishment at 
all, and there is no keeper of one. I do not 
think, therefore, that the important question 
is what is a ^' place"? I think in this 
respect with Righy^ L.J., that any place 
which is sufficiently definite, and in which a 
betting establishment might be conducted, 
would satisfy the words of the statute. But 
I think not only that this is the construction 
of the words to which, of course, we must 
apply the meaning which the Legislature 
has intended if we can find it out, but I think 
it is reasonable, and in accordance with good 
sense, that the words should be so construed 
and so limited. Every game, sport, or 
exercise is included in the section, and I 
suppose there is hardly any uncertain event 
.which is of great public interest on which 
bets are not frequently made. Take a boat- 
race ; everyone who has a field or garden, or 
bouse or room, and lets it for the day of the 
race, may be perfectly certain that some of 
the people who go there, if they go in any 
considerable numbers, will bet, not indeed 
with the owner or occupier, &c., but with 
some one or more of the people who are 
there. Is each of such places a common 
gaming house and subject to the provisions 
of the law recited in section 2, and a common 
nuisance under section 1 ? It seems to me 
that such a construction would subject a 
great many perfectly innocent people to 
great inconvenience and danger when they 
neither had nor intended to have any con- 
nection with betting-houses or anything 
analogous to betting-houses. I have used 
^e phrase "innocent people," by which I 
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mean people who neither bet nor wish to bet, 
but it is obvious that the Legislature has 
not prohibited betting at all, but prohibited 
keeping a house for betting. I do not again 
go through the list of words which follow 
" house " because I have already sufficiently 
explained the construction I place upon 
them all. It is not very obscure why the 
Legislature has used so many words to 
express its meaning, and I have divided 
the words into five paragraphs to show 
what has been the cause of this multi- 
tude of alternatives. Suppose the thing 
intended to be prohibited is what in 
my construction of the section it is, 
and suppose the Legislature had not pro- 
vided for all the alternatives and the section 
had run thus : " No house shall be kept for 
the purpose of the owner betting with 
persons resorting thereto," the Legislature, 
of course, had to provide for the place, not 
fulfilling the legal meaning of a house, so 
follow the words "office, room, or other 
place." It bad to provide for any evasion 
of the word " kept," so we have the words 
" open, kept or used." Then in like manner 
the person betting is to be got at whatever 
form he assumes, betting on behalf of the 
betting establishment, so we then get 
"owner," "occupier," ""keeper," "person 
using ; " then another evasion occurred to 
the mind of the draftsman, and he proceeds 
to deal with any person employed by, or 
acting on behalf of, the classes previously 
described, or any person having the care or 
management of or in any manner conducting 
the business thereof, so that all through 
there must be a business conducted and a 
place so conducted with that business that 
the person owning it is betting with the 
persons resorting thereto. I do not think it 
important to go through all the cases which 
have been brought before the courts upon this 
subject, partly because so many of them bad 
been decided on the special facts, which have 
not rendered it necessary to decide the exact 
question now before your lordships, and 
partly because I think A. L. Smithy L.J., has 
succeeded in his luminous judgment iu 
showing that no less than eight learned 
judges have construed the statute in the 
way that it appears to me it should be 
construed, and the case now comes before 
your lordships in a form that undoubtedly 
demands the decision in favour of one view or 
the other ; but as the case of Hawke v. Du$m 
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(supra) is said to have given rise to this litiga- 
tion, I wish to examine the groands of that 
decision. I am unable to accept the reason- 
ing in that case, Hawke v. Dunn (j6upra\ nor 
do I think it consistent with the previous 
authorities or with itself. In the first place 
I find that reliance is placed upon the fact 
that the book-makers who bet are pro- 
fessional book-makers. I know of no canon 
of construction which can introduce such 
words. I cannot doubt that if the prohibited 
thing is done, whatever that prohibited 
thing is, by a person who does it for the 
first time in his life, he is just as amenable to 
the law as though he had been for many 
years in the practice of it. Let a man open 
a house for such a purpose and though he 
never in fact made a bet or received a 
deposit, though the proof might be difficult, 
yet the offence, if proved, would be con- 
summated. At the end of the judgment I 
find these words " The law does not forbid 
betting itself, nor is the business avocation 
of a bookmaker necessarily illegal, but what 
the Legislature has forbidden, and what it 
has pronounced to be illegal, is the use by 
those who make a trade and business of betting 
of any place for the purpose of betting with 
persons resorting thereto." I will not again 
refer to the fallacious employment of the 
word "use," what I at present insist upon 
is the selecting of such persons indicated 
by the words as if the Act of Parliament 
had made any difference between different 
classes of persons, and as if professional 
bettors were in any different position from 
any other member of the public. In another 
part of the judgment I find the learned 
judge saying : *' In my opinion, to limit the 
meaning of the words * other place ' to some 
other place ejusdem generis with a house or 
office would have the effect of defeating, 
not of forwarding, the object of the Legis- 
lature, and I cannot imagine that, with the 
desire to suppress that kind of betting men- 
tioned in the preamble, it was in contempla- 
tion to afford it a kind of a sanctuary in a 
betting ring or in any other place, not ejusdem 
generis with a house or office." The mischief 
recited in the preamble is the opening of 
places called betting-houses or offices, and 
the receiving money in advance by the 
owners or occupiers of such houses or offices 
or by other persons acting on their behalf, 
and the learned judge makes his meaning 
clear when he begins by saying that " one of 
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the practices deemed to be objectionable and 
injurious was that of what is known as ready- 
money betting, viz., that the person making 
the bet deposited with the bookmaker the 
money which he was disposed to adventure." 
This is again inserting by construction 
words which are not there, the words 
of the statute are owners or occupiers 
of such houses or offices. I certainly should 
have thought that, if this case were to 
be argued upon the preamble alone, there 
was not much room for doubt; with the 
actual enacting words, however, I have 
myself endeavoured to deal. The commen- 
tary on Doggett v. Catlarns, 19 (7. B, N, S. 
765 ; 29 «/. P. 149, seems to suggest that a 
different thing is aimed at by section 4 than 
that which is mentioned in section 2. I 
entirely agree with what Blackburn, J., said 
on that case, but his question is, I think, 
applicable to the case now under decision, I 
cannot suppose that the very same thing was 
not intended to be aimed at by all the 
sections, and the reasoning of the learned 
judge seems to assume that a different 
class of transactions was aimed at, so that 
the decision of Doggett v. Cattams (supra) 
might be reconciled with the view that he 
himself entertains, upon the ground that the 
question did not arise upon section 1, but 
upon section 4. I am unable to concur with 
any such view. The offence, whatever it is, 
is created by sections 1 and 2. The other 
sections in the Act apply as corollaries from 
the commission of the offence, and I think it 
would be impossible to reconcile Doggett v. 
Cattams (supra) with the view of the learned 
judge by supposing that section 4 is not 
ancillary to, and forms but a new remedy in 
respect of, the same class of transactions 
which are made the subject of penal enact- 
ment by sections 1 and 2. The analogy 
which the learned judge suggests between the 
statutes 42 Geo. 3, c. 119 ; 4 Geo. 4, c. 60, s. 60, 
and the statutes now under construction is, 
I think, erroneous, and a careful considera- 
tion of those statutes would lead to an 
opposite conclusion. The words of the Act 
Geo. 3, c. 119, so far as they are relevant to 
the matter in hand, prohibited any person 
from keeping any " office or place " for 
lotteries, and an Act which the learned 
judge does not seem to have noticed, viz., 
59 Geo. 3, c. 65, actually recites that doubts 
had arisen in respect of the use of these 
words. The section in that Act is as 
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follows : " And whereas doabts have arisen 
whether under and by former Acts passed 
from time to time for granting to His 
Majesty a sum of money to be raised by 
lotteries and the Acts commonly called 

* Little Goe Acts ' of the 27th year of His 
present Majesty intituled ' an Act to render 
more effectual the laws now in being for 
suppressing unlawful lotteries,' and of the 
42nd year of His present Majesty intituled 
'an Act to suppress certain games and 
lotteries not authorised by law/ the word 

* place ' mentioned in the said Acts respec- 
tively was meant to describe any place used 
for the purpose of drawing the illegal 
lottery called 'Little Goe,' or for the 
purpose of insurance in the lottery of 

* Little Goe,' or in anywise relating thereto, 
be the same an enclosed building or not ; it 
is, therefore, hereby declared and enacted 
that the word * place,' when and where the 
same is mentioned and used in this and the 
said several above-recited Acts relating to 
the drawing of the said illegal lottery called 
'Little Goe,' or the assembling of persons 
for any of the illegal purposes mentioned 
therein, or for the purpose of ' Little Goe ' 
or lottery insurance shall be taken to extend 
to and mean any place in or out of an 
enclosed building or premises, whether upon 
land or water, where such illegal practices or 
anything relating thereto shall be carried on 
or attempted to be carried." So that, not- 
withstanding the width of the words, the 
Legislature found it necessary to explain, 
enact and declare the meaning of the word 
" place," these form part of a collection of 
statutes establishing a monopoly by the 
Government for raising money by lotteries, 
and prohibited every kind of lottery and 
every place for establishing any kind of 
lottery in words which were intended to be 
exhaustive. To apply, such an analogy to 
such an act as your lordships are now con- 
sidering whether it is admitted that neither 
betting nor professional betting — if there be 
a difference — ^is prohibited at all, seems to 
me to be erroneous. If I have passed over 
some of the arguments relied upon by some 
of your lordships in respect of the history of 
the legislation, and the argument derived 
from the mischief which the preamble 
expressly recites to be the mischief against 
which the Act is directed, it is not that I 
differ from or undervalue the cogency of 
those arguments ; I only desire to emphasise 
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the proposition that I should come to the 
same conclusion as that to which I have 
arrived from the language of the statute 
itself, if those arguments were not available 
to aid its construction. For these reasons I 
think the appeal should be dismissed with 
costs, and I move your lordships accordingly. 
I ought to add that my much lamented and 
distinguished friend, Lord Ilerschell, who saw 
my judgment, concurred in the views which 
I have expressed, and I have a letter from 
my noble and learned friend the Lord 
Chancellor of Ireland saying that he also 
agrees with the judgment I have proposed 
to your lordships. 

Lord Watson.— My lords, I am of the 
same opinion, and for substantially the same 
reasons which have already been expressed 
by my noble and learned friend, the Lord 
Chancellor. 

Lord HoBHOUSE.— My lords, in stating to 
the House the conclusions to which I have 
been drawn in this difficult case, I will 
endeavour, as far as possible, to avoid 
repetition of matters which have been fre- 
quently stated, though some repetition is 
necessary to make my remarks intelligible. 
I think that, often as disputes have arisen 
under the Betting Act of 1853, none has 
arisen exactly in the present form. In other 
cases there has either been a criminal charge 
or an action to recover money as the founda- 
tion of them, in the present case a member 
of the company which owns the racecourse 
seeks to prevent the company from using its 
property in a way which, in his view, is for- 
bidden by statute. Those sections, therefore, 
which are specially aimed at occupiers, 
managers, or persons filling other special 
characters, are not now directly called into 
action. They must be carefully considered 
as throwing light on the principal section 
which contains the prohibition to which they 
all refer, and on which they all rest. But 
the part of the Act relied on for the injunc- 
tion is the first and principal section, which 
declares in impersonal terms that no place 
shall be used, for the purpose described. 
The section is somewhat involved, and I am 
disposed to think that its involutions have 
caused some inaccuracy of language, or even 
of thought, in some passage of the many 
j udgments cited to us. I will first pick out and 
arrange the material words applicable to the 
present discussion after the preamble. Sec- 
tion 1 enacts : " (a.) No house, office, room, 
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or other place (6.) shall he opened, kept, 
or used (c.) for the purpose of the owner 
. . . id,) or any person using the same ... 
(e.) hetting with persons resorting thereto." 
Taking the words of widest meaning, I read 
this as a declaration that no place shall be 
used for the purpose of the owner, or [of] 
any person using the same [for] betting with 
persons resorting thereto. There is no 
question here about the owner using the 
place for betting with anybody. I have 
only inserted him into my skeleton sentence 
for the purpose of showing how I read into 
it the prepositions " of " and " for " in heads 
(c), (c2.), and (e.)— a reading which makes the 
grammar rather clearer, and. I think, will 
hardly be disputed. If, then, the company^s 
reserved enclosure is a place used for the pur- 
pose of any person using it for betting with 
persons who resort to it, it is the thing pro- 
hibited ; it is declared to be a common nuisance 
and contrary to law. The precise nature and 
use of this enclosure is to be learned from 
the company's defence and from particulars 
of description put in by them. I will state 
what seems to me the material points. It is 
about a quarter of an acre in extent. It is 
uncovered, except that on the side farthest 
from the racecourse is the grand stand, viz., 
tiers of seats with a roof over them. All 
people are admitted to the racecourse on 
payment of U, or 28, 6c2., according to the 
occasion ; all people are admitted to the 
enclosure on such further payment as will 
make up IL The number of persons admitted 
on race-days varies from 500 to 2,000. 
Among them are professional bookmakers, 
varying from 100 to 200, having no special right 
there, and admitted only as other people are ; 
of the general public the greater number go 
there for the purpose of backing horses with 
bookmakers. A certain number do not bet 
at all. The bookmaker is accompanied by 
a clerk, who assists him in his transactions ; 
be does not confine himself to any fixed 
spot, nor does he use any such apparatus 
as a desk, stool, umbrella or tent, though 
any particular bookmaker is usually to be 
found in or near the same part of the 
enclosure. Some minor points are men- 
tioned, and various modes of betting ex- 
plained, but I do not think that much more 
light is thrown on the nature of the place 
than by the main incidents which I have 
mentioned. We have it then that in this 
small space of a quarter of an acre there 
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collect habitually on race-days a number of 
persons whose odling is to make bets with 
anybody who comes to them ; that they may 
n amber 200, each with his clerk, making 400 
persons, out of at most 2,000, whose business 
is betting with the public ; that they never 
fall short of 100, making with clerks 200 such 
persons ; that the greater number of the other 
persons using the enclosure — who may be 
500 or may be 2,000 in the coarse of the 
day — go there for the purpose of doing 
business with these bookmakers, and that, 
thoagh they walk about, each of the book- 
makers is usually to be found in the same 
part of the enclosure. Your lordships are 
the judges of fact of this case. What 
inference can you draw except that the 
enclosure is known to persons desirous of 
making bets as a place where they can at 
once find those who will gratify their desire, 
and that the business is regular and 
methodical, carried on in a defined area, 
which is small compared with the numbers 
who use it for betting, and in which each 
professional betting man can be at once 
found by anybody who wants him within 
a few yards of the spot on which he is 
accustomed to stand 7 Applying the expres- 
sion of the statute to the facts, and taking 
the words in their ordinary and reasonable 
sense, it seems to me impossible to deny 
that the enclosure is a " place kept " (by the 
company) and "used" (by them) "for the 
purpose of persons " (bookmakers) " using 
the same for the purpose of betting with 
persons resorting thereto" {i.e., with that 
larger number of the public who go for the 
sake of betting with them), or conversely, 
that it is kept and used by the company for 
the purpose of that greater number of 
the public using it for betting with the 
bookmakers who resort to it. The words 
appear to me to describe the case of 
this enclosure so readily and fitly that 
it is incumbent on the company, who 
deny that the use is illegal, to adduce very 
strong reasons for holding that the words 
are used in some sense much more restricted 
than the sense which they are calculated to 
bear according to the ordinary use of lan- 
guage. That they undertake to do by an 
examination of the rest of the statute. It 
is said that some limitation must be placed 
on the generality of the words, for otherwise, 
seeing that betting like every other human 
action must be in some place or other which 
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for the moment would be used for that 
purpose, it would result that all betting 
would be prohibited. That is a thing which 
the Legislature has never attempted. In the 
year 1845 it was enacted that a bet should 
not be the basis of a contract, as it used 
formerly to be, but it remains a perfectly 
legal act. That argument is repeated many 
times in various forms of language, and to 
show precisely what it is I cannot do better 
than read a passage from the weighty judg- 
ment of the present Master of the Bolls. 
" No person can bet except in some place or 
other, and whenever he bets in any place, 
he used that place for betting. To construe 
' other place ' or ' place ' in its ordinary sense 
of any and every place where persons can 
or do bet would involve an absolute pro- 
hibition of betting, and would have rendered 
it quite unnecessary to specify * betting 
bouses, rooms or offices.' But the Legislature 
dearly did not intend to prohibit, and have 
not prohibited, all betting, not even all bet- 
ting by persons who deposit their stakes. 
Some limitation must therefore be put 
on the expression * other place ' or * place.' ** 
Now, speaking with great deference to so 
clear an intellect, I cannot help thinking 
that the argument could not have been put in 
this way if it had not been for the involved 
structure of section 1, or if the sentence 
had been kept, as it were, displayed before the 
eyes of the commentator. The ordinary 
sense of ^' place" is not to mean any and 
every place where persons can bet. The 
ordinary sense is a position of space, and, as 
applied to the earth we live on, a portion of 
that earth. But the moment the idea of 
betting is introduced other words of sec- 
tion 1 come into play. The Legislature has 
not left us to deal with " place " in vacuo 
or in the abstract. It has joined other words, 
and so, as I think, carefully described and 
confined the meaning of " place." If the 
practice complained of is that of the 
owner, occupier, manager, or persons in like 
position, the meaning is confined within a 
very narrow compass. In the case before us 
we have a wider range given by the word 
*' X>er8on8." Still, there is a qualification of 
the word " place," and it is one which seems 
to my understanding to be reasonable, 
intelligible, and definite enough to ascertain 
and to apply to the facts of each case. To 
fall within section I, the place must be one 
•used for the purpose of anyone using the 
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same for betting with persons resorting 
thereto. That is true of only a very limited 
number of places. We have not to constme 
the word " place " but the compound term 
" place-used-for-the-purpose." I agree that 
we must consider the meaning of the word 
"used" and the meaning of the word 
" purpose," but if we find that when these 
words are interpreted in senses germane to 
the subject-matter, and in accordance with 
common usage, they give a reasonable limita- 
tion of the word " place." Why should we 
quit the safe ground of the statutory words 
and go about seeking for limitations of our 
own which must be conjectural ? The most 
common limitation imposed on the generality 
of the word *' place " by those who think it 
needs more limitation than is supplied by the 
words immediately connected with it is that 
it must be akin, ejusdem generis, with its 
companions ** house, office, room." If the 
genus selected is wide enough in range I 
agree, but that does not go far to solve the 
problem. That it must mean something 
other than a house, office, or room the words 
compel us to admit, and I think nobcdy 
denies it. To find out what it means, that it 
is not a house, office or room, and is yet in 
the view of the law-makers of the same 
nature, the statute itself is our guide, not in 
sidelong, indirect lights thrown by other 
sections addressed to other parts of the 
subject, but in the express words of this sec- 
tion, which are directly addressed to the 
very root of the subject. If another plaoe 
is definite enough in area for identification, 
if it enables its users to carry on their 
business as a house, office, or room would 
do, and if the use of it produces the same 
results to betting people as a house, office, or 
room would do, it is of the same genus or 
nature as a house, office, or room, and it is 
struck at by the Act. I think that is the 
kind of place which is designated by 
the expression indissolubly linked with 
it. '* place-used-f or-the-pnrpose," and that the 
other limitations which have been suggested 
to exclude such places as this enclosure are 
not warranted by the terms of section 1, and 
are not called for by any fear of unreason- 
able consequences. With these remarks on 
the insufficiency, as I think it, of the criticisms 
on the word *' place" separated from the 
context, from which the statute never 
separates it, I pass on to examine the words 
of qualification used in the statute. The 
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place must be used for a purpose before it 
can fall withiu the prohibition. The word 
"used" is almost as wide in range as the 
word "place." It may be applied to most 
human actions. But to use a thing for a 
purpose is an expression with a much more 
limited range, and the nature of the purpose 
will confine it within narrower limits still. 
If I walk along Whitehall I may be said to 
use WhitehaU, but if I blow my nose there, 
and thereupon anyone were to say that I 
was using Whitehall for the purpose of 
blowing my nose, that would be a misuse of 
language to which either casual hearers or 
students of language would object. The 
phrase "used for a purpose" necessarily 
implies a deliberate use— a designed choice 
of the thing used for the purpose in hand. 
Again, if a snarling dog approaches me, and 
I take up one of the stones on the road to 
fling at him, it is not incorrect, though the 
user be momentary, to say that I have used 
the stone for the purpose of flinging it at a 
dog. But it would be very incorrect to say 
that the stones on the road are kept or used 
for the purpose of persons using them for 
flinging at dogs. The expressions I think 
necessarily, or at least very strongly, import 
an habitual or repeated use of the thing for 
the purpose. If, then, we read the statute 
as striking at places the use of which for the 
purpose of betting is deliberate, designed, 
and repeated either on the part of the 
owner or person having the control, or on 
the part of other persons using the same, we 
shall, as I conceive, give to its words their 
plain and ordinary meaning, and we shall 
not give to it any extravagant latitude such 
as has been suggested. I do not propose to 
take up the time of the House by a minute 
examination of cases which have been 
examined often and minutely by others. I 
think that very little, if any, authority can 
be produced against the reading which I have 
tried to expound, and that many judicial 
opinions may be cited which favour it. But 
I should like to illustrate it by reference to 
cases which seem to me to mark neatly the 
boundaries between legal and illegal use of a 
place for betting. Here are two cases in 
each of which the bar or tap-room of a 
public-house was used for betting. In each 
case betting took place in the bar. In 
WkUehurst v. Fincher, 17 Cox^ 70, the defen- 
dant was the betting man. He went into 
the bar on three consecutive days and made 
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some bets. He was not a bookmaker. It was 
held that the room was not used for the 
purpose. In fact the defendant came in, and 
being there made bets, but there was no 
designed or systematic use of that place. In 
ffornaby v. Raggett, [1892] 1 Q. B. 20; 56 
J. P. 135, the defendant was the occupier, 
whose room was used by a bookmaker 
systematically for his business, and the 
defendant was convicted. The judges who 
decided the former case were MatheiOy J., and 
Fry^ L.J., and those who decided the latter 
were Mathew, J., and A, L, Smithy J. (now 
L.J.) ; and with Hornahy v. Raggett agrees 
with Reg. v. Preedy, 17 Cox, 433, decided by 
JIaickins, J., where the place was the bar of 
a public-house to which the defendant 
resorted on several days for making bets. In 
none of these cases did the court allow the 
objection that the betting men had no right 
to use the place, or that it was used at the 
same time by other persons for its legitimate 
purpose of a tap or bar room ; or that no 
particular part of the room was allotted for 
betting. The decision turned on the essen- 
tial question whether or no the evidence 
showed that the room was used for the pur- 
pose of a person using the same for betting 
with persons resorting thereto ; and, for 
ascertaining the purpose, the leading con- 
sideration was whether the use of the room 
was casual or systematic. For the same 
purpose I compare the cases of Reg. v. Cooke, 
13 Q. B, D, 377 ; 48 J. P. 694 ; and &iow v. 
Hill, 14 Q. B. D. 588 ; 49 J, P. 440, on the one 
hand, with Hawke v. Dunn, [1897] 1 Q. B. 
579 ; 61 J. P. 292, on the other hand. In the 
first of these three cases the place was a 
bicycle ground, 10 acres in extent. There 
were 20,000 spectators. Though no betting 
was allowed some actually took place. The 
manager of the ground was convicted by the 
magistrates, but the conviction was quashed 
by the court, consisting of Jlawkint, J., 
and Smith, J. The facts showed, said 
Hawkins, J., that betting was not the business • 
of the place. So, in Snoio v. Hill (supra), 
the place was an enclosed field, five acres in 
extent, used for dog-races. The defendant, 
who was convicted by the magistrates, moved 
about this field making bets. Coleridge, C.J,, 
and Smith, J., were the judges. They 
quashed the conviction. It appears from the 
judgment which the latter learned judge 
delivered in the present suit that the precise 
ground of the decision was that thedefen- ^ 
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dant walked about and did not use any 
definite spot; not, as had been supposed, 
that he was not shown to have been a pro- 
fessional bookmaker. But in that case there 
was no other spot capable of definition 
except the whole field, and it was not shown 
that the field was crowded with betting men, 
or could reasonably be said to be used for 
the purpose of batting, or for any purpose 
other than the ostensible one of dog-racing. 
In both these cases the question really tried 
was whether a defined place was used for the 
purpose forbidden by the statute. In Hawke 
y. Dunn (gupra) the same question was tried, 
the defendant was a bookmaker, the place 
was an enclosure within a racecourse, called 
Tattersairs Ring. On the day in question 
about 1,000 persons were admitted to the 
enclosure, including the defendant and 14 
other bookmakers, with their clerks. That 
is a much smaller proportion of bookmakers 
than existed in the present case, but as 
regards the size of the place and the habitual 
use of it, that case strongly resembles the 
.present one. The magistrate refused to 
convict the defendant of using the enclosure 
for the forbidden purpose, but on appeal a 
conviction was obtained. Hawkins^ J., 
delivered the opinion of the court of five 
judges, who were unanimous. He laid it down 
that the user forbidden is the user by those 
who make a trade or business of betting, and 
what the judges found is that the facts 
proved that the definite area, the large 
number of betting men resorting to it for 
betting, the habitual use of it, and the call- 
ing of the defendant combined to show that 
the enclosure was a place used for the for- 
bidden purpose. Here let me make a remark 
on a point which has entered into the dis- 
cussion of the six cases I have quoted, viz., 
whether or no the persons betting were pro- 
fessional bookmakers. It was pointed out 
more than once at the bar, and has been 
again pointed out by the Lord Chancellor, 
that the statute does not single out book- 
makers as objects to strike at. That is quite 
true, and yet it remains that the character 
of the persons who commonly use the place 
is a relevant and important fact. The 
crucial question being whether the particular 
place in dispute is a " place -used-for-the- 
purpose," surely the fact that it is habitually 
used by persons who make betting the 
business of their lives is an important in- 
gredient of evidence for ascertaining the 
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purpose. I have not mentioned it with any 
other object, and I think it is with the same 
object that other judges have dwelt upon it. 
I think that the six cases which I have 
mentioned are all well decided, though of 
course I am aware that the suit before your 
lordships is intended to be, and is in effect, 
a re-hearing of Hawke v. Dunn (jsupra). 
Different judges use different terms in ex- 
pressing their opinions ; but in each of these 
six cases the real controversy has been 
whether there is a reasonably defined area 
designedly and repeatedly used for the pur- 
pose of betting with persons resorting thereto. 
If so, that is a forbidden place within section 1, 
and the question who is liable to penalties 
depends on other sections of the Act. 
Of course, there will be difficult cases, in 
which it is doubtful whether they fall on 
one side or the other of the dividing line 
between legality and illegality, whatever 
line may be drawn in deciding whether a 
place is used for a purpose, the size of the 
place, its more or less marked division from 
other places, the propositions between those 
who. come for the purpose in question and 
those who come for other purposes, the 
regularity or frequency of the use — all such 
things must enter into the consideration and 
may cause much difficulty. For myself I 
cannot feel substantial difficulty in the six 
decisions I have quoted ; and yet I know 
there is difficulty, such difficulty as to 
produce dissent from Hawke v. Dunn (supra) 
in the Court of Appeal and among most of 
your lordships. How far that difficulty will 
affect other decisions I hardly know, but 
unless it is rested on some grounds peculiar 
to enclosures on racecourses it will shake 
many other decisions. I think that some 
of the other decided cases are on the face 
of them open to question. In Eastwood v. 
3inier, 9 0. 5. 440 ; 38 J. P. 647, I should 
have doubted whether the ground could 
properly be said to be a place used for the 
purpose of any person using the same for 
betting with persons resorting thereto, 
seeing that the only place was a large field 
used for other purposes by a largely pre- 
ponderating number of persons. In Haigh v. 
Sheffield, 10 Q. B. 102; 39 J, P. 230, the 
same doubts occur, but in the case of 
Hawke v. Dunn (supra), as in the present 
case, the statutory expressions are fitted 
exactly to the facts, and we can hardly say 
that there is difficulty if these expressions 
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are to receive their obvious and ordinary 
sense, and are not to be cut down on account 
of expressions in other sections, or because it 
is thought that such places as enclosures on 
racecourses are wholly beyond the scope of the 
enactment. The latter of these suggestions 
is founded mainly on the preamble, which 
recites as the motive for the new law that a 
kind of gaming has *' of late " sprung up. It 
goes on to mention specifically the opening 
of places called betting-houses or offices, and 
the receiving of money in advance for bete, 
which I believe is called ready-money 
betting. "For the suppression thereof" it 
is enacted ; and then commences section 1. 
There is nothing to explain what period of 
time is comprised in the vague words " of 
late," nor whether the later phenomena are 
the opening of betting-houses and offices 
simply, or, as the grammar would indicate, 
that opening combined with ready-money 
betting ; nor why ready-money betting, 
which requires possession and payment of 
cash by the offerer of the bet, is more 
demoralising than ordinary betting, in which 
he may go to any extent beyond his means 
on the chance of winning, and never having 
to put down any money at all. Looking at 
the preamble alone, I say for myself that it 
does not give me any idea of the precise 
mischief which the Legislature is resolving 
to suppress, except that it has something to 
do with betting ; and that I have to look 
at the enacting -p&rt to find out what it is ; 
that is not the sort of preamble which can be 
used with any confidence to control expres- 
sions in the enacting part, even were they 
less clear than those of section 1. At any 
rate, that section 1 is more precise than 
the preamble, and does go beyond it in 
several particulars, is aUowed by every- 
body who has commented on it ; and I 
need not dwell more upon that point. 
But it is stated that the practice of betting 
in racecourse enclosures prevailed long before 
the year 1853, and that in some cases it is 
traceable as far back as the beginning of this 
century. My lords, some very pertinent 
remarks on this statement were made in the 
Court of Appeal by Righy^ L. J., which I will 
not repeat, but will beg to adopt, as showing 
that statements of this kind, though unques- 
tionably made in perfect good faith, must be 
received with great caution. They relate 
to matters of history beyond the personal 
knowledge of the parties who make them ; 
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they have not been subjected to close inves- 
tigation ; and in order to have any important 
bearing on this discussion the facts stated 
must not only be a full account of the whole 
case, but must have been present to the 
minds of the framers of this statute. The 
ground is a very unsafe one to build upon. 
But let us see exactly what the argument is. 
It is, I understand, that if the Legislature had 
intended to prohibit such well-known prac- 
tices, it would have used more express words 
pointed to that end. The argument was 
very well and -forcibly put, and I confess 
that for some time I came under its influence. 
But after all, its force depends on the extent 
to which it is thought that the terms of 
section 1 require judicial limitation narrower 
than the limitation which they themselves 
import when read in their ordinary sense. 
By repeated study of those terms I have 
persuaded myself, and have been at pains to 
show, that this ordinary sense of the terms 
lead to a reasonable and clear comprehension 
of the mischief at which the Legislature 
has struck. To my mind, which has arrived, 
at that conclusion, the force of the argument, 
founded on notorious existing practice, is 
turned in the opposite direction. Why, if 
racecourse enclosures were not struck at, 
should the Legislature have chosen terms 
which fit this enclosure, and therefore, ex 
hypothesis the other enclosures, with close 
exactitude, and yet make no exception in 
their favour ? Suppose it were shown that 
systematic betting went on in public-houses 
long before 1853. It would be very surpris- 
ing if it did not, and probably it could be 
shown, if anybody were interested enough 
in the matter to make inquiry. Public- 
bouses are not mentioned in the Act any 
more than racecourse enclosures. Their bar 
rooms are subject to precisely the same 
inquiries as regards defined area, user, and 
purpose as are racecourse enclosures. It has 
been found in several cases that the terms of 
section 1 aptly describe parts of bar rooms, 
frequented by ordinary customers, but also 
frequented by betting men. It is difficult to 
think that those decisions should be over- 
turned if reasons were assigned for believing 
that the practices condemned by them were 
too old to fall within the very vague terms 
" of late sprung up," and that the Legisla- 
ture could not have intended to prohibit 
practices then long known. It is true that 
many years have elapsed before applying ^ 
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the Betting Act to places of the kind known 
in question. If the meaning of the descrip- 
tive terms is so ambiguous as to hold the 
mind i?i equilihrio between two rival con- 
structions, one might resort to this considera- 
tion for aid. But I cannot admit it so 
imports an ambiguity into terms which I 
find substantially clear. It is of no great 
weight. In this country we are in the 
habit of leaving many kinds of prosecutions 
to be set agoing by private persons, and the 
result is an irregular application of the law. 
Whether private persons shall invoke a law 
to suppress practices which they dislike 
depends on many circumstances affecting 
their minds ; perhaps the most powerful 
incitement would be an extension of the 
practices themselves, and of the feelings 
roused against them. This irregularity is 
most marked when the law has placed in the 
category of crime practices which large 
numbers of persons think to be vicious, and 
large numbers again think to be harmless, 
and carry on without any loss of self-respect 
or of the respect of their neighbours ; and 
such I take to be the case with betting. I 
could mention other statutes, e.g.^ those re- 
lating to the observance of Sunday, and 
those relating to lotteries, which have been 
applied in unexpected ways after a long time. 
But I will avoid these speculations. It is 
sufficient to say that if this statute is invoked 
it must be rightly construed, whether its 
long sleep has been due to lack of interest 
or of courage, or to ignorance, or to any other 
cause. There are, it is true, expressions and 
provisions in the statute on which arguments 
may be built for restriction of the terms 
of section 1. I will refer to a sentence or 
two in the judgment of the present Master 
of the Rolls, because, by collecting those 
passages of the statute together, he pre- 
sents a condensed and forcible statement 
of the argument founded on them. He 
first refers to the preamble, which 1 have 
dealt with at length. The place aimed 
at by the Legislature, he says, is a place 
where the business of betting is carried on 
(sections 1, 3 and 4). Well, that is the main 
object of this enclosure. It is a place used 
as a betting-house or office, which can ^e 
forcibly entered under the warrant of a 
magistrate (sections 11, 12). This enclosure 
is used by the great majority of persons who 
use it at all, both in form and substance, just 
as a betting-house or office is used, and it can 
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be forcibly entered by the officers of the law. 
It is a place which can be advertised as a 
betting place (section 7) ; so can this 
enclosure, though, in fact, it is not. It is a 
place which can be reasonably regarded as a 
common nuisance (section 1), so can this 
enclosure. If the practice objected to were 
an orgie, offensive to the moral sense, nobody 
would think that it was not a nuisance, or 
that there was any absurdity or practical 
difficulty in treating it as a nuisance, and the 
Legislature has chosen to place the specified 
mischief on the footii^^ of a nuisance. So 
far I see no difficulty in applying the provi- 
sions of the statute to the enclosure. But 
then stress is laid on this — that it must be a 
place which it is not absurd to treat as a 
gaming-house within 8 & 9 Yict. c. 109, ss. 2, 
11, 12. That provision, I admit, causes diffi- 
culty, and it is the only one of the subordi- 
nate provisions which does. It would be 
somewhat astonishing if persons entering the 
enclosure for curiosity only or amusement 
found themselves arrested for being in a 
gaming-house. I cannot find, however, that 
this consideration has prevented the courts 
from holding places under like conditions to 
be within section 1. It would be absurd, in 
some respects, to treat the spots occupied by 
a desk or umbrella or a box as gaming- 
houses, but that did not prevent decisions 
that they were within section 1, and I have 
not heard any objection taken to those 
decisions. It would be very hard if a 
man going to enjoy a pot of beer in 
Preedy's bar (17 Cox, 433) had been arrested 
for being m a gaming house, yet Preedy'B case 
and the other public-house cases involved such 
a consequence as much as Hawke v. Dunn 
(jiupra), or as in this case. I do not know 
that they are to be overruled, and I certainly do 
not think that they ought to be. In the recent 
case of Liddell v. Lofihouse, [1896] 1 Q, B. 295 ; 
60 J. P. 264, all the consequences appre- 
hended in this case might have followed. 
The place was a bill-sticker s hoarding, sup- 
ported at two points by stays of timber, and 
quite open in front. This formed between 
the supports a convenient protected bay for 
a betting man, who posted himself there, for 
three consecutive days, to bet with all 
comers. He was convicted by Liudley, L.J., 
and Kaj/t L.J., of using the place for the 
forbidden purpose. Yet, not only was the 
place unenclosed, but in front it was un- 
defined by any boundary, and any innocent 
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passer-by who stopped for a while to look 
on might, according to the argument now 
under examination, be arrested for being in 
a gaming-house. Lindley, L. J., says :— " The 
place is sofficiently defined for all purposes. 
As to its being partly undefined, I think 
there are many places which, though in 
some sense undefined, can yet be described 
with sufficient clearness for the purpose of 
identification." I entirely agree, but I add 
that in all such places there may be, and 
in many there are sure to be, persons not 
engaged in the betting. I do not remember 
that this decision was objected to in the 
argument here, and in the Court of Appeal 
it was referred to by several judges with 
apparent approval. I think this difficulty 
shrinks in magnitude under examination. 
It really arises from carelessness in import- 
ing the provisions of another statute into 
a new range of subjects, and that the words 
" other place " being in a larger range is not 
denied by anybody ; the only dispute is, 
how much larger ? Then the draftsman does 
not observe that some of the subordinate 
provisions of the imported statute may 
not be applicable to everything which falls 
within the larger range. The arrest of a 
person not actually engaged in the betting 
is a thing most unlikely to happen, and it 
does not appear ever to have happened in fact. 
I cannot think it right to cut down clear 
words of enactment in the leading section, 
and because one of the subordinate provisions 
may involve a remote possibility of this 
kind it is hardly legitimate to allow so 
small a part of the Act to influence its 
essential scope so largely. To sum up 
briefly what I fear has been a tedious 
argument, I find a place definitely demar- 
cated of small size compared with its occu- 
pants, regularly frequented by large numbers 
of professional bookmakers carrying on their 
business of betting in the most methodical 
manner with persons who come there for 
that purpose. A "certain number," it is 
said, do not bet at all, but the greater 
number of the public go for the purpose of 
betting with the bookmakers. I agree that the 
Act is not directed against betting but against 
bookmakers and those who make a business 
of betting {Liddell v. Lo/thouse isupray), but 
I say that the mode of warfare adopted 
against such persons is to strike at places 
where betting is concentrated into a focus, so 
that persons wishing to bet may know exactly 
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where to find those who will indulge them. 
Wisely or unwisely, the Legislature has de- 
cided that such practices are vicious, " tending 
to the injury and demoralisation of improvi- 
dent persons." Wisely or unwisely, the Legis- 
lature has thought it possible and desirable to 
repress these vicious practices by branding 
them as crimes. It has declared that places 
used for such practices are common nuisances 
and contrary to law. If we are to rely on 
admitted facts, this enclosure is a con- 
centrated focus of betting as regular as the 
races themselves, and it is thronged by 
betting men, professional and other, with 
only a moderate sprinkling of men not 
engaged in betting. If there is any meaning 
in words, that is a place kept and used for the 
purpose of persons using the same betting 
with persons resorting thereto. Those are 
the guiding terms of the Act, and I do not 
think that their meaning can rightly be cut 
down by anything in the vague preamble or 
in the subordinate provisions. In^ny judg- 
ment, therefore, the decision in Hawke v. 
Dwm (jsuprd) is right, and so is the decision 
which the Lord Chief Justice delivered in 
this case in deference to Hawke v. Dunn 
(supra). Knowing that the majority of your 
lordships are of a different opinion, I make 
no motion. But having myself arrived from 
a state of great doubt to a clear conclusion 
I have thought it right to state the reasons 
why I differ from so great a weight of 
authority. 

Lord Macnaghten. — ^My lords, I concur 
in the motion proposed by the Lord 
Chancellor. 

Lord Morris. — My lords, I also agree. 

Lord Shand.— My lords, I also am of the 
same opinion, and in addition I only desire 
to express my view that, if the language of 
the words of enactment in the statute were 
open to the observation that they are 
ambiguous, and so are open to two different 
views or constructions — which I do not think 
they are — yet I am strongly of opinion that 
the terms of the preamble are so clear as to 
the object and intended scope of the statute 
that the judgment, even in that view, must 
be given in favour of the respondents. 

Lord Davey.— My lords, this case is chiefly 
remarkable for the great divergence of 
judicial opinion on the question involved in 
it. On the one hand, we have the opinions 
of Hawkins, Cave, Wills, Wright, and 
Kennedy, JJ., in Hawke v. Dunn (supra'). 
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and those of Righy^ L.J., Id the present case 
in favour of the appellants* view ; while on 
the other hand Lord Esher, the present 
Master of the Bolls, and Lopes^ L.J. (now 
Lord Ludlow), and Smith and Chitiy, L.J., 
support the respondent's contention, and it 
is tolerably clear that the opinion of the 
Lord Chief Justice was in the same direo- 
iion. If we turn to the older decisions it is 
admitted that Eastwood v. Miller Csuprd), 
(I think) Haigh v. Town Council of Sheffield 
isupraX and Liddell v. Lofthouse {supra) can* 
not stand with the decision of the Court of 
Appeal. We have also the valuable opinion 
of Erie, C.J., and Archibald, J., on the con- 
struction of the Act in Doggeti v. Catiams 
isuprd), and it is somewhat difficult to make 
out the exact grounds on which their 
decision was overruled in the Exchequer 
Chamber (19 C. B, N. 5. 765). For reasons 
which will presently appear, I think that the 
distinction sought to be made in Bows v. 
Fenwick, L, /?. 9 C. P. 339 ; 38 J, P. 440, and 
Galloway v. Mories, 8 Q. B, D. 21b \ 45 
J, P. 812, that the betting man or bookmaker 
(as he is called) in one case stood on a stool 
under an umbrella, and in the other case on 
a box, is too thin to be a ground for 
decision. In this divergence of judicial 
opinion I find it the better and safer course 
to examine the words of the Act itself, and 
endeavour to form my own opinion on the 
construction of the Act as applied to the 
admitted facts of the present case, as if the 
matter were res integra, and there were no 
previous decision upon it. Turning, there- 
fore, to the Act. the first thing to be noted 
is the preamble, to which great and, as I 
think, undue importance has been attached 
by some of the learned judges in the Court 
of Appeal. Your lordships must forgive 
me if I read the words of it :— " Whereas a 
kind of gaming has of late sprung up 
leading to the injury and demoralisation 
of improvident persons by the opening of 
places called betting houses or offices, and 
the receiving of money in advance by the 
owners or occupiers of such houses or offices, 
or by other persons acting on their behalf 
on their promises, to pay money on events 
of horse-races, and the like contingencies 
for the suppression thereof" (i.e., of the 
kind of gaming described). " Be it enacted," 
&c. It has been said that, inasmuch as 
betting transactions of the same character 
as those which take place in this enclosure, 
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have been carried on in similar enclosures, 
throughout the country from the beginning 
of the centtlry, it is inconceivable that these 
practices should have been unknown to the 
Legislature when it passed the Act of 1853, 
and if it had been intended to suppress 
them, direct or unmistakable words would 
have been found in the Act. Your lordships 
have before you in the appellants' case (the 
accuracy of which was admitted by the 
learned counsel for the respondent in the 
course of the argument) a more detailed 
statement of the facts on this point than 
was, unfortunately, before the Court of 
Appeal. That statement is to the effect 
that, although enclosed spaces had been in 
existence at race meetings prior to the 
passing of the Act for the purpose of 
betting, yet prior to that time the betting 
was for the most part credit betting, and 
ready-money betting only occasionally took 
place, and to a small extent. I think, 
therefore, that the argument I have referred 
to is founded on an exaggeration of the 
facts as now disclosed; but, further, I am 
of opinion that the argument itself is 
illegitimate if it is sought thereby to cut 
down the language of the enactment accord- 
ing to its plain and natural meaning, or to 
restrict the enactment to the particular 
matter set forth in the preamble. "Un- 
doubtedly," I quote from Chilly's, L.J., 
judgment, words with which I cordially 
agree, " it is a settled rule that the preamble 
cannot be made use of to control the enact- 
ments themselves where they are expressed 
in clear and unambiguous terms." But the 
preamble is a key to the statute and affords 
a clue to the scope of the statute when the 
words construed by themselves without the 
aid of the preamble are fairly capable of 
more than one meaning. There is, however, 
another rule or warning which cannot be too 
often repeated, that you must not create or 
imagine an ambiguity in order to bring in the 
aid of the preamble or recital. To do so would 
in many cases, frustrate the enactment and 
defeat the general intention of the Legisla- 
ture. It may well be in this and in other 
cases that the Legislature, taking the recited 
facts as the occasion of the enactment, has 
deliberately used larger words to prevent the 
same kind of mischief in other forms. In 
the present case, I am bound to express my 
opinion with unfeigned respect for those 
who think otherwise, that there is not any 
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such ambiguity in the present Act as entitles 
a court to cut down or restrict the words 
of the enactment by the recital in the pre- 
amble. I have said this much about the 
preamble because I dissent from many of the 
arguments which have been used, and the 
question is one of general interest. But, in 
truth, it is not essential to my opinion in this 
case, because I am prepared to accept the 
construction put upon the word " place " by 
the learned counsel for the respondents. To 
turn now to the enactments themselves, and 
reading only what is material to explain my 
construction, section 1 provides that no 
bouse, office, room, or other place shall be 
opened, kept, or used for the purpose of any 
person using the same or conducting the 
business thereof, betting with persons resort- 
ing thereto, or for the purpose of receiving 
deposits in the manner which has been shortly 
described as ready-money betting. Section 3 
enacts that any person who, being the owner 
or occupier of any house, room, office, or 
other place, shall knowingly and wilfully 
permit the same to be opened, kept, or used 
by any other person for the purposes afore- 
said, or either of them, or any person con- 
ducting the business of any house, &c., used 
for the purposes aforesaid, shall be liable to 
penalties. The present case falls within sec- 
tion 3, and the important words are ** opened 
kept, or used." I think that the word " used " 
must mean something different from 
" opened " or " kept," and be intended to 
enlarge the scope of the enactment, and the 
person who uses it is clearly different in kind 
from the occupier, who permits the user. I 
cannot find any sufficient reason for not 
attaching its ordinary meaning to the word 
*' used," which is not a difficult word to con- 
strue. Indeed I have had some difficulty in 
understanding in what other sense the word 
is said to be employed or, grasping the mean- 
ing, sought to be attached to it. It will be 
seen that the prohibited purposes are two- 
fold : — (1) using a house, &c., for the purpose 
of betting with persons resorting thereto ; 
and (2) receiving deposits on bets. I have 
already said that, for the purposes of this 
case, I accept Mr. Walton s contention that 
the word "place" should be construed as 
ejusdem generis with house, room, or office. 
I will take it to mean any enclosed space 
capable of being used, and, in fact, used by 
persons carrying on the business of betting 
with others as their office or place of 
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business for the time b^ing. The questions 
therefore are, was this enclosure a pldce 
capable of being so used ; was it, in fact, 
used for the purposes mentioned in the first 
section of the Act, and did the respondents 
wilfully permit it to be so used? The 
enclosure in the present case is a piece of 
ground of not more than a quarter of an 
acre in extent, fenced off and enclosed by 
iron railings. We have not, therefore, tb 
consider any questions such as those raised 
in Daggett v. Cattama {supra) whether a tree 
in Hyde Park could be a place within the 
meaning of the Act, or those suggested in 
the course of the argument, whether a race- 
course could be a place. It is an enclosed 
segregated space of comparatively moderate 
dimensions, and it was scarcely denied that 
it is capable of being a place within any con- 
struction of that word. The number of 
persons admitted to this enclosure varied 
from 500 to 2,000, and among such persons 
there are always a certain number, varying 
from 100 to 200, who are professional book- 
makers, " carrying on their business " (I use 
the language of the amended particulars) 
in the manner described. Of the other 
members of the public frequenting the 
enclosure, the greater number go there for 
the purpose of "backing" horses with the 
bookmakers, but a certain number do not 
bet at all. They go there, I suppose, from 
curiosity or in company with their friends, 
or perhaps even (though the situation does 
not seem very eligible for obtaining a quiet 
view) to see the race. The bookmaker in the 
enclosure is accompanied by his clerk or 
partner, with the necessary book for recording 
his transactions. He does not confine him- 
self to any fixed spot in the enclosure, nor 
does he use any such apparatus as a desk, stool, 
or umbrella, though any particular book- 
maker is usually to be found in or near the 
same part of the enclosure. The amended 
particulars then describe the mode of betting 
adopted by the bookmakers. To put it 
shortly, the practice is for the members of 
the public who bet with them to back a 
particular horse against the "field," whilst 
the bookmaker backs the field against the 
particular horse selected. A bookmaker 
anxious to back the field against a particular 
horse calls out the odds which he will give 
or take in respect of those horses, and this 
practice of calling out the odds is largely 
adopted by every bookmaker betting in the 
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enclosure for the purpose of attracting the 
attention of backers. Some bookmakers 
carry on a ready money business, that is, 
usually require the backer to deposit his 
stake when the bet is made. Others do the 
greater part of their business on credit, that 
is, without requiring a deposit ; but, as might 
be expected, a deposit is required when a bet 
is made with a person unknown to them. 
On this statement of facts, I cannot bring 
myself to doubt that the reserved enclosure 
is a place in the nature of a room, which is, 
in fact, used by professional betting men as 
their place of business for the time being, or, 
if you will, temporary office for both the pur- 
poses mentioned in the first section of the 
Act, viz., for the purpose of betting with 
persons resorting thereto, and for the pur- 
pose of money being received by them in 
consideration of a promise to pay money on 
the contingency of a horserace. In my 
opinion the provisions of the Act are 
infringed if a person carries on his business 
in the manner prohibited by the Act in some 
known room or place to which people who 
come to bet with him can resort to, knowing 
that they will find him there. There is noth- 
ing whatever in the Act which requires that 
the occupation or user of the place for the 
prohibited purposes shall be exclusive, or 
that the person using the place shall have 
a right of occupation of any defined 
portion of it, and I regard it as altogether 
immaterial that the bookmakers do not stand 
on a stool or box, or use a gaudy umbrella, 
for the purpose of rendering themselves more 
conspicuous or attracting the attention of 
their customers. Those are accessories which 
may afford useful evidence when the nature of 
the business is in doubt, but are not essential 
to the carrying on of the business. Then it 
is said that the bookmakers pay the same 
fee for admission as the other members of 
the public, and have no more right there 
than others who have paid the same fee. I 
am unable to see the relevance of this. The 
question is not how they get there, but what 
they are permitted to do when they have 
got there. In short, it seems to me, on the 
admitted facts of this case, that this enclosure 
is a species of betting room or exchange 
to which professional betting men go for the 
purpose of pursuing their calling, and which 
their customers resort to, knowing that they 
will find them there and be able to deal 
with them. I adopt the judgment of the 
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present Master of the Bolls in the Stockton 
case, Liddell v. Lofthotise (jupra), which seems 
to me a more difficult one than the one 
before your lordships. It is not in controversy 
that the respondents knowingly permit the 
enclosure to be used by betting men in the 
manner described, and inasmuch as it does not 
appear that any other part of the land under 
their control is used for the same purpose, 
I should have little difficulty in inferring, 
if it were necessary, that the reserved 
enclosure is appropriated by them for that 
purpose. I have a strong suspicion that they 
would not permit the betting men to carry 
on their business on the grand stand or 
any other part of their adjoining land or 
buildings. But it is not so found in the 
case, and I have no right to assume it, nor 
is it necessary for the purpose of this case. 
It is sufficient to say that the bookmakers 
are licensed or permitted by the respondents 
to use this particular place for the purposes 
of their business. Some of the learned 
judges have thought it inconceivable that 
the Legislature can have intended to prohibit 
the use of an enclosure like the one in 
question for the purposes detailed in the 
amended particulars; I have a greater diffi- 
culty in understanding why, under the 
provisions of an Act directed to the 
suppression of a particular kind of gaming, 
a person should be allowed to transfer his 
business for the day or more to an enclosure 
in Kempton Park, and carry it on there in 
precisely the same manner which he could 
not do in his own office in London or elsewhere. 
I do not think that any serious difficulty is 
created by the enclosure being liable to be 
treated as a common gaming-house, with 
the consequences thereof ; persons who resort 
to the enclosure must know what they are 
about, and it is admitted that the majority of 
people who go there do so for the purpose 
of betting. For these reasons I agree with 
Righy, L.J., and with my noble and learned 
friend Lord Hohhouse, that the judgment of 
the Court of Appeal should be reversed. 
But as the majority of your lordships are of 
a different opinion, the appeal will, of course^ 
be dismissed, with costs. 

Lord JAMES.--My lords, I desire to say 
that it appears to me that this action was 
duly brought in the court below. The lead- 
ing counsel for the appellant in the com- 
mencement of his argument very properly 
called your lordships* attention to the £ict 
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that the action was in one sense a friendly 
action, a fact of which the courts below had 
also been informed. It appears that by a 
decision in the case of Hawke v. Dumt (supra) 
the proceedings permitted by the defendants 
at Kempton Park would be regarded as 
illegal. From that decision there could be 
no appeal. Shareholders in the defendants* 
company were, therefore, interested in 
obtaining the decision in the Conrt of 
Appeal and of this House upon the matters 
involved. To effect his object, the plaintiff, 
one of the shareholders in the defendants* 
concipany, brought this action in a form 
which would secure a judgment upon the 
legality or illegality of the defendants* pro- 
ceedings. It seems clear that the action was 
brought in good faith for the purpose of 
obtaining an authoritative and final judg- 
ment. Probably the plaintiff will regard 
with satisfaction his want of success in the 
action. But the judgment, whatever it may 
be, will and must be acted upon. This, 
therefore, is not a case where the judgment of 
a judicial tribunal is sought for the purpose 
of determining a right for mere abstract 
purposes. It also seems quite clear that 
there is no ground for saying that any 
collusion has ejcisted between the plaintiff 
and defendants or their legal advisers. The 
statements made by Mr. Asquith and 
the late Sir Frank Lockwood are con- 
clusive upon that point. In the course 
of his reply at the bar of the House 
Mr. Asquith stated that he had acted as lead- 
ing counsel for the plaintiff in the case of 
Hawke v. Dunn {jsupra\ and had argued 
successfully in that case that facts similar to 
those existing in the present suit constituted 
illegality. Nor can the slightest trace be 
found throughout the whole of these pro- 
ceedings of any want of good faith or zeal on 
the part of plaintiff or his advisers on the 
conduct of the suit. It was stated by the 
leading counsel for the appellant that a 
somewhat too broad admission was alleged to 
have been made in the lOth "particular," 
wherein it was stated that at the time of 
the passing of the Betting House Act, 
1853, betting was carried on — and had 
been carried on since the commencement of 
the century — in certain enclosures in precisely 
the same manner as now existing. In my 
judgment this allegation is immaterial, and 
cannot in any degree affect the decision that 
should be arrived at on this appeal. But 
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even if it were material the alleged in- 
accuracy has now been plainly corrected by 
the statements made in the 10th paragraph 
of the appellant*s case. Such statements, 
admittedly correct are now accepted without 
reference to the allegations in the 10th para- 
graph. The decision of your lordships will 
therefore proceed upon the statement 
of fact that some ready-money betting 
had existed on racecourses prior to 1835. 
but in less degree than that which has 
occurred since. Inasmuch, therefore, as it 
seems that this action has not been brought 
to try any abstract question, that the judg- 
ment of this House is sought for the purpose 
of being enforced and acted on, and that the 
action which has been conducted in perfect 
good faith is in no sense collusive, I can see 
no ground for the suggestion that there is 
any impediment in the way of the due deter- 
mination of this appeal. I do not refer in 
detail to the facts of the case, which have 
been already stated, but I regard them as 
establishing that within an enclosure at 
Kempton Park certain *' bookmakers ** are in 
the habit of betting, that such persons make 
betting their trade or business, and that the 
fact of such betting taking place within the 
enclosure is known to the defendants, and 
the betting not being interfered with must 
be taken to be sanctioned by them. The 
action is based on the allegation that the 
respondents have infringed the provisions 
of the Betting Houses Act, 1853, by opening 
and keeping open the enclosure for the 
purpose of being used by professional 
bookmakers for betting with persons resort- 
ing thereto. In order to determine the 
question submitted for the decision of your 
lordships* House it is necessary to carefully 
consider both the history and the provisions 
of the Betting House Act, 1853. In relation 
to the origin of the Act I concur in the 
statement made by Hawkins^ J., in the case 
of Reg, V. Cooke, 13 Q. B. D. 377 ; 48 J. P. 
694. It appears that shortly before the pass- 
ing of the Act of 1853 a system of ready- 
money betting had sprung up in the metro- 
polis and the larger provincial towns. 
Houses, offices, and rooms were opened for 
the sole purpose of carrying on this betting 
business. Publichouses also were utilized 
for effecting the same object. In these 
places lists giving the names of horses 
entered for different races were exposed to 
view. Against the names of the hors^on 
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these lists figures were placed showing the 
odds the betting man or bookmaker carry- 
ing on the betting business was willing to 
lay against each horse. These betting 
places were open to the public in the 
same way that a shop is kept open, any- 
one wishing to back a horse would have 
to deposit the sum of money he desired to 
risk with the person in attendance, receiving a 
c ird recording a transaction. Such a mode of 
betting, of course, represents what is termed 
ready-money betting. These list houses be- 
came so numerous, and the betting carried on 
in them became so exten8ive,that the Govern- 
ment of the period determined to deal rigidly 
with the evils resulting therefrom, and to sup- 
press by rendering illegal those list houses. 
With this object, as declared by Sir Alexatider 
Cockhurrtf the then Attorney-General, the 
Act of 1853 was passed. The object of that 
Act can be discovered from its contents. It 
is entitled, " An Act for the Suppression of 
Betting Houses," and the preamble recites 
*' that a source of betting has of late sprung 
up, tending to demoralisation and injury of 
imprudent persons by the opening of places 
called betting houses or offices, and the 
receiving of money in advance by the owners 
or occupiers of such houses or offices, or by 
the other persons acting on their behalf, on 
these premises to pay money on events of 
racehorses and other like contingencies, for 
their suppression ; be it enacted," &c. It will 
be seen that, so far as the preamble discloses 
the intention of the Legislature, the evil 
intended to be dealt with is not the act of 
betting either by depositing money or on 
credit, which was and is legal. The evil 
recited is the carrying on of a betting busi- 
ness under certain conditions in a house or 
office, and for suppression of these bouses 
and offices the provisions of the Act were 
framed. Doubtless, the contents of a pre- 
amble of an Act of Parliament cannot for 
any purpose control the actual clear provision 
of the statute, but if the wording of the 
statute gives rise to doubts as to its proper 
construction, the preamble can be and ought 
to be referred to in order to arrive at the 
proper construction to be put upon the 
enacting portion of the statute. Upon this 
subject I fully accept the dictum of Lord 
Tenterden in Halton v. Coir, 1 B. (S; A, l^ 
538-558, who thus summarises the matter : 
** It is very true, as argued for the plaintiff, 
that the enacting words of an Act of Parlia- 
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ment are not always to be limited by the 
words of the preamble, but must, in 
many instances, go beyond it. Yet on 
a sound construction of every Act of 
Parliament I take it the words of the enact- 
ing part must be confined to that which is 
the plain object and general intention of the 
Legislature in passing the Act, and the pre- 
amble affords a good clue to discover what 
that object was" ; with the intention appar- 
ently of dealing, and dealing only, with the 
evil recited in the preamble the Legislature 
proceeded in the first section of the Act to 
enact : " No house, office, room, or other 
place shall be opened, kept, or used for the 
purpose of the owner, occupier, or keeper 
thereof, or any person using the same, or 
any person procured or employed by or act- 
ing for or on behalf of such owner, occupier, 
or person using the same, or of any person 
having the care or management, or in any 
manner conducting the business thereof, 
betting with persons resorting thereto ; and 
every house, office, or room or other place 
opened, kept, or used for the purposes afore- 
said, or any of them, is hereby declared to 
be a common nuisance and contrary to law ; " 
and by section 2 " every house, room, office, or 
other place opened, kept, or used for the 
purposes aforesaid, or any of them, shall be 
taken and deemed to be a common gaming- 
house." The provisions of this second clause 
are very important when construing and 
applying the first. In order to bring the 
first clause into operation something must 
exist that can at least constructively be 
regarded as a common gaming-house. As 
the betting at Kempton Park was not carried 
on in a house, room, or office it becomes 
necessary to determine what effect is to be 
given to the words " other place," and how 
far they can be held to apply to the en- 
closure wherein the alleged illegal betting 
took place. Speaking in general terms 
whilst the place mentioned in the Act must 
be to some extent ejusdem generis with house, 
room, or office, I do not think that it need 
possess the same characteristics, for instance, 
it need not be covered in, or roofed. It may 
be to some extent an open space, but certain 
conditions must exist in order to bring such 
space within the word " place." There must 
be a defined area so marked out that it can 
be found and recognised as "the place" 
where the business is carried on, and wherein 
the bettor can be found. Thus, tf a person 
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betted on Salisbury Plain there would be 
" no place " within the Act. The whole of 
Epsom Downs or any other racecourse where 
betting takes place would not constitute a 
place ; but directly a definite localisation of 
the business of betting is effected, be it under 
a tent or even moyeable umbrella, it may be 
well held that " a place " exists for the pur- 
poses of a conviction under the Act. If this 
view be correct, I think that the enclosure 
existing at Kempton Park might physically 
speaking under certain conditions constitute 
*'a place" within the meaning of the first 
and second sections of the Act of 1853. It is 
a defined space limited by metes and bounds, 
and of such an area that a person therein 
carrying on the business of betting can be 
found. I also think, as I have previously 
stated, that it is established that within this 
enclosure betting took place, that the bets 
were made by men whose business is that of 
a bookmaker or betting man, and that such 
betting took place with their cognisance, and, 
therefore, it must be held with the sanction 
of the defendants; but the main question 
involved in this case has still to be solved, 
viz., was the enclosure opened, kept, or used 
for the purpose of the owner, occupier, or 
any person using the same, or of any person 
conducting the business thereof betting 
with persons resorting thereto? In my 
opinion this question must be answered in 
the negative, for I think that the certain 
conditions I have just referred to do not 
exist, and that in consequence of the 
absence of these conditions this enclosure 
cannot be held to be " a place " wherein an 
offence has been committed. In this case, 
the only alleged " place " where the business 
of betting is said to be carried on, is the 
particular enclosure referred to. But it 
must be remembered that the whole, of 
Kempton Park Racecourse is enclosed ; 
within that enclosure there are certain stands 
and other enclosures ; unfortunately, it is 
known to all that, as a general rule, 
whenever racing takes place, betting upon 
the races exists also. Some portion of those 
who witness horseraces invariably bet. It 
may be taken, therefore, that of the spec- 
tators who enter the Kempton Park Race- 
course a certain number intend to bet on the 
races and do so. Those who back horses are 
for the most part members of the general 
public — those with whom the horses are 
backed, that is, those who lay the odds 
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against the different horses, are known as 
" bookmakers," and no doubt attend at all 
race meetings with the primary object of 
carrying on their business of betting. It is 
probable that, throughout the whole of the 
enclosed racecourse, betting on the different 
races takes place in greater or less degree. 
Certainly there is nothing to prevent such 
betting everywhere within such enclosed 
course, but by a sort of gravitation, resulting 
apparently from convenience, the majority 
of those who bet at Kempton Park con- 
gregate within a special enclosure — the one 
in question — for the purpose of betting. 
The spot appears to attract the bookmakers 
in consequence of its being central and 
adjacent to different stands, and jvithin 
sight of the winning post and of the board 
on which the names of the horses about 
to start and their jockeys are made public. 
But I do not find that the defendants 
have opened, kept, or used this enclosure 
for the purposes of betting more than any 
other portion of the racecourse. Any 
member of the public can enter it for 
the purpose of seeing the race. No facilities 
for betting are provided by the defendants, 
and. the fact that bets are made therein 
result from the personal action of the 
persons entering it. I certainly can find 
no direct evidence that the enclosure was 
opened, kept, or used for the purpose 
mentioned in section 1 of the Act, that is 
for conducting the business of betting. 
Doubtless it is proved that betting, as alleged, 
systematically took place within the enclo- 
sure to the knowledge of the defendants. 
Is that evidence sufficient to establish an 
infringement of the Act ? In my opinion 
it is not, as was often remarked during the 
argument of the case at the bar; betting 
is not illegal in itself, and the statute never 
intended to make it so. It is only the 
opening, keeping, or using of a place for 
the carrying on of a betting business that 
is illegal. This is shown by the con- 
sequences created by section 2 of the Act. 
The place wherein illegality exists is declared 
to be a common gaming-house, and the 
right to arrest and search » all persons 
found therein follows. A man who bets or 
allows betting in his private house, or the 
man who associates with his fellows in a club, 
even a sporting club, and there bets upon 
races, is guilty of no illegal act. In such 
cases the ingredient of dedication or appro- 
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priation of the place to the purposes of a 
betting business is absent. And as I think 
that in this case such ingredient is equally 
absent it appears to me that this enclosure 
has not by the proceedings which occur 
within it been constituted a place within the 
meaning of section 1 of the Act of 1853. In 
thus dealing with the case I have treated the 
whole enclosure as being the alleged " place." 
There is another view that may be presented, 
namely, that each peripatetic bookmaker 
using the enclosure occupies '* a place," that is 
the ground upon which his two feet rest, and 
that, having permission so to stand upon any 
particular spot he may from time time select, 
there is a shifting appropriation of each of 
such spots for the purpose of carrying on his 
business. But in such case what can be said 
to constitute " the place " requisite to consti- 
tute the offence? There is nothing in any 
way resembling a house, office, or room. No 
defined area exists. Nothing to indicate 
where the bookmaker can be found is to be 
seen, and as was admitted by Mr. Asquith 
during his argument at the bar, every 
piece of earth which a betting man's feet 
rest, say on Salisbury Plain, cannot con- 
stitute a place ejusdein generis with house, 
office, or room. I think the statement of the 
same learned counsel that " a place must be 
a place where a man according to the 
ordinary usages would be found " is correct. 
I do not purpose referring to the cases which 
were quoted at the bar in detail, but I would 
say that I think it must be taken that the 
judgment of the Court of Appeal in the 
present case overruled the decisions in 
Eastwood V. Miller isupra)^ Haigh v. Town 
Council of Sheffield (jsupra\ and Uawke v. 
Dunn (supra) ; whilst with several cases, such 
as Shaw v. Marley, 3 Exch. ; 32 J. P. 391 ; 
Bows V. Fenwich isupra\m which conviction 
took place, no conflict arises. On the other 
hand, the judgment appealed from seems to 
be supported by the Scotch case of Henretty 
V. Hart^ 13 Rettie^ and Snow v. Hill (supra'). 
For these reasons, I am of opinion that the 

udgment of the Court of Appeal should be 
affirmed, and the appeal therefore dismissed 
with costs. 

Appeal dismissed. 

Solicitors for appellant : Le Brasseur and 
Oakley. 

Solicitors for respondents : Peachey and 
Son, for Arthur Cheese. 
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COURT OF APPEAL. 



March 14, 15. 

DAVIS V. WITNEY URBAN DISTRICT COUNCIL. 

Public health — Sewer — Compensation — 

Withdrawal of notice to arbitrate — 

Jurisdiction of arbitrators to award 

costs— Public Health Act, 1875 (38 & 39 

Vict. c. 55), ss. 16, 308. 

A notice under section 16 of the Public Health 

Actj 1875, mai/ he withdrawn by the local 

authority at any time before the works are 

commenced. 

On a submission to arbitration to assess the 

amount of compensation under section 308 

oftlie same Act^ due by reason of damage 

caused by the construction and execution of 

a sewer under section 16, the arbitrators 

have no jurisdiction to award compensation 

for damage merely caused by the giving 

of the notice under section 16 before the 

construction and execution of the sewer is 

commenced f nor to award costs i/ the 

?iotice is withdrawn before the works are 

commenced. 

Appeal by the plaintiff from the decision 

of the Queen's Bench Division of the High 

Court of Justice (Ridley and ChunneU, J J.,) 

delivered the 19th of May, 1898, when the 

learned judges disagreed, the senior judge 

Ridley^ J., finding for the defendants. 

The following are the material facts: — 
Mrs. Davis was the owner of a field near 
Witney, the defendants contemplated build- 
ing sewers which were to run through this 
field. On the 22nd of April, 1897, the defen- 
dants served a notice on the plaintiff pur- 
suant to section 16 of the Public Health 
Act, 1875. A notice dated the 30th of 
September, giving as the amount of compensa- 
tion claimed 300/., was served on the defen- 
dants by the plaintiff, the compensation 
was claimed for the damage or injury 
to be sustained by her by the construction 
and execution of the drainage works, and 
the notice further stated that she required 
arbitration, under section 308. Both sides 
nominated their arbitrator, who in turn 
appointed an umpire. The first sitting of 
the arbitrators was on the 19th of November, 
and the second on the 4th of December. On 
the 27th of November the defendants gave 
the plaintiff notice that they rescinded the 
resolutions authorising the construction of 
the sewer through her land, and had resolved 
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upon carrying it through adjacent land, and 
at the same time offered to pay her taxed 
costs up to the time -of the notice. The 
plaintiff refused and went on with the 
arbitration. On the 8th of December the 
arbitrators published their award, giving the 
plaintiff 10/. as compensation for the damage 
she had sustained, and ordered the defendants 
to pay the arbitrators* fees, 38/. lU., also the 
plaintiff's costs up to the publishing of the 
award as between solicitor and client ; these 
costs amounted to 221 1. 0«. lOd, An action was 
brought on the award. The defence raised 
the legal point that the award was bad on 
the face of it, inasmuch as it purported to be 
an award under the Public Health Act, 1875, 
and awarded compensation for matters not 
within the said Act, namely in respect of 
acts, &c., intended to be done, but not in 
fact done, by the defendants. The point of 
law was set dow]i for arfi:ument under Order 
25, rule 2. 

H. T, LawreiKe^ Q.C. {David with him), 
for the appellant, cited the Public Health Act, 
1875 (38 & 39 Vict. c. 55), ss. 13, 15, 16, 26, 179, 
180, 308 ; Wilkhts v. Mayor, d:c., of Birmmg- 
ham, 48 J. P. 231 ; Morgan v. Metropolitan 
Railway Compiny, L. R. 4 C P. 97 ; Reg, v. 
Hungerford Market Company, 4 B. (S; Ad. 327. 

Duke, Q.C. (P. Low and Haxche with him), 
for the respondents, cited Todd v. Metro- 
politan District Railway Company, 24 L. T, 
iN, S.) 435; 19 W. R. 720; Brierley Hill 
Local Board v. Pearsall, 49 /. P. 84 ; Hall v. 
Bristol iMayor of), 31 J. P. 376 ; Burgess v. 
Bristol Sanitary Authority, 50 J, P. 459 ; 
Reg, V. Poulter, 52 J, P. 244 ; Burkinshaw v. 
Birmingham and Oxford Raihcay Company, 
20 L, J. Ex, 246. 

Lawrence, Q.C, in reply, cited Capell v. 
Great Western Railway Company, l\ Q. B, D. 
345. 

Smith, L.J. — The question in this case 
arises on appeal from Ridley and Channell, 
J J., who differed in their decisions. Ridley, 
J., held that the award was bad in all its 
findings, and that, therefore, the plaintiff 
was not entitled to her costs. Channell, J., 
held that, although the award was bad on the 
question of damages, nevertheless, the 
plaintiff was entitled to the costs. The 
Witney Urban District Council were about 
to make some sewers and sewage works in 
April, 1897, the sewage works were to be 
constructed in a field next to the plaintiff's 
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land, and the sewers were to run through a 
field belonging to Mrs. Davis. On the 22nd of 
April, 1897, the defendants gave notice of their 
intended work to the plaintiff. [His lord- 
ship here read the notice and letter covering 
it.] The first question in this case is whether 
this notice comes within section 308 of the 
Public Health Act, 1875, and was an " exer- 
cising of the i)owers of this Act." The words 
of the section are as follows : " Where any 
person sustains any damage by reason of the 
exercise of any of the powers of this Act . . . 
full compensation shall be made to such 
person by the local authority exercising such 
powers ; and any dispute as to the fact of 
damage or amount of compensation shall be 
settled by arbitration in manner provided by 
this Act.'* The notice was served by the 
urban authority in pursuance of section 16 of 
the same Act, which reads as follows : " Any 
local authority may carry any sewer . . . 
after giving reasonable notice in writing to 
the owner or occupier (if on the report of the 
surveyor it appears necessary) into, through, 
or under any lands whatsoever within their 
district.*' I am of opinion that this notice 
was an *' exercising of the powers of this 
Act,** but in this case it is not necessary to 
decide the point. This notice being given, 
Mrs. Davis sent in her claim for 300Z. This 
was on the 30th of September, 1897. The 
notice given recites that the claim is for com- 
pensation '* by reason of damage caused by the 
construction and execution of the sewer.'* 
The two parties appoint the arbitrators, to 
whom a submission is made in the same terms 
as the notice of the 30th of September, %,e., 
for compensation "by reason of damage 
caused by the construction and execution of 
the sewer." On the 19th of November the 
two arbitrators meet, and the matter is 
adjourned to the 4th of December. On the 
27th of November the urban authority give 
notice of their intention not to talce the 
plaintiff's land. On the 4th of December the 
arbitrators meet again and certain corre- 
spondence is read, but no evidence is called. 
On the 8th of December the arbitrators 
publish their award, by which they give 10/. 
in satisfaction of any claim the plaintiff may 
have against the defendants, and award the 
plaintiff her costs as between solicitor and 
client. Action is then brought on the 
award. The second question is as to whether 
or not anything was submitted to the 
arbitrators except " damage caused by the 
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construction and execution of the sewer.'* 
I think that if the parties had contemplated 
submitting the question of compensation for 
damage between the date of the notice and 
the abandonment we could have allowed 
damage between those two dates, but this 
was not done. I am of opinion that the 
award is bad on the face of it, inasmuch as 
the submission is limited to the construction 
and execution of the sewers. I therefore 
agree with Channell, J., as to his construction 
of the submission. I think that the award 
was made without the arbitrators having 
jurisdiction to do so. Channelly J., thought 
that although the award was bad the costs 
could be awarded by the arbitrators. I do 
not agree, and think that if the subject- 
matter of the award is bad the whole award 
is bad as to costs also. Ckipell y. Great 
Western Railway Company (jsupm) was a case 
in which the railway company gave notice to 
treat, and the parties went to arbitration. 
The arbitrators awarded 1,750^. on the 
assumption that the property was a freehold, 
together with costs of the arbitration, and it 
was held that the plaintiff could sue for costs 
before the title to the land was conveyed. 
Here, however, the whole subject-matter of 
the award goes, and the costs, therefore, go 
too, and in my opinion the appeal must 
faU. 

Collins, L. J. — I am of opinion that there 
was no jurisdiction in the arbitrators to deal 
with damage prior to the execution and con- 
ntr notion of the sewer. There is a submission 
to estimate the damage caused by construction, 
but the award shows that the damage is not 
given for that. On the question of the costs, 
I concur in thinking that it depends on the 
validity of the subject-matter of the award. 
When the arbitration was initiated, it was 
on the basis that the sewers were to be con- 
structed; this intention was, however, 
changed. I think that costs are in the 
discretion of the arbitrators, but think one 
must regard them as being here incident to 
an invalid award. 

BoHER, L.J. — I think a notice under the 
Public Health Act, 1875, is revocable just 
like a notice to treat under the Lands 
Clauses Act, 1845 (8 Vict. c. 18), the difference 
being that in the former there is no contract 
as there is in the case of the latter. I am of 
opinion that arbitrations under the Public 
Health Act should be after the construction of 
the sewers and not before. I have reluctantly 
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formed the opinion that the submission was 
not wide enough to cover the damage for 
which compensation was awarded, as the 
withdrawal of the urban authority was not 
contemplated by the plaintiff. The costs 
must go too, as costs were of the essence of 
the award. The plaintiff can still raise a 
demand for damage caused by reason of the 
notice, and can also claim costs up to the 
withdrawal of the notice. 

Appeal dismissed. 

Solicitors for the appellant : Dale, Newman, 
and Hood, for Ch alienor and Son, Oxford. 

Solicitors for the respondents : Crowder and 
Vizard, for Westall and Son, Witney. 
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April 8. 

GUARDIANS OF THE POOR OF ST. OLAVE'S 
UNION V, GUARDIANS OF THE POOR OP 
THE POPLAR UNION. 

Poor law — Settlement by residence— 39 & 40 
Vict. c. 61, s. 34— Three years' residence. 

This was an appeal against an order 
obtained by the guardians of Poplar Union 
on the 10th of August, 1898, adjudging the 
settlement of one Elizabeth Grobert, a pauper 
lunatic, to be in the parish of Bermondsey, in 
the St. Olave's Union, and ordering the pay- 
ment of certain charges for maintenance, &c., 
to be paid by the guardians of St. Olave's 
Union. 

The appeal, which was respited from the 
January quarter sessions after an argument 
on the point as to whether the assistant clerk 
to the guardians could sign the order {ante^ 
p. 118), was reduced to a question as to whether 
the lunatic had so broken her residence by 
going away for indefinite periods from her 
home as to preclude the possibility of a 
settlement having been gained in Ber- 
mondsey. 

Strachan, Q.C. (i?. C. Glen with him), 
appeared for the respondent parish, and in 
opening the case said that the lunatic was 
sent to Colney Hatch Asylum on the 24th of 
October, 1895. She was the daughter of 
George and Sophia Gobert, and was born on 
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Guardians— St. Olave's v. Poplar. 
the Ist of February, 1864. At the age of six 
years, however, she went to live in Ber- 
mondsey, with her aunt, Mrs. Love, now dead, 
and she remained from that time, 1870, up to 
the year 1892 in the parish of Bermondsey. 
She was 16 years of age in 1880, and the 
learned counsel said that he hoped to be 
able to amply satisfy the court that the 
lunatic had resided between 1880 and 1892 
for considerably over the period requisite for 
a settlement. 

Mrs. Edith Willard, of 63, Richardson-street, 
Bermondsey, was called and said that the 
lunatic came to No. 9, Richardson-street, 
when between five and six years old. Wit- 
ness had a daughter about the same age as 
the lunatic, and the two used to go to Sunday 
school together and afterwards to Bible-class 
for some time after they reached the age of 20. 
They went regularly to Bible-class, and the 
lunatic was living in Richardson-street all 
the time. When the lunatic was at No. 9 she 
was with her aunt, but she afterwards left 
her aunt and went to No. 7 with another 
person. 

Martha Crisp, also living at Richardson- 
street, said she had been there for 38 years. 
She remembered Elizabeth Gobert coming 
to Richardson-street to live with her aunt, 
and she remained with that relative until 
she became so unruly that she had to leave. 
Witness thought the lunatic used to go 
away for months together. She left her 
aunt some time before Mr. Love, her uncle, 
died. Witness did not pay much attention 
to the lunatic while she resided at Richardson- 
street, but thought that she was between 16 
and 18 when she began to go away. Her 
aunt used to be in great trouble about her, 
and witness did not know where she went 
to live. 

Rose Johnson, aged 32, lunatic's sister, said 
that she remembered Elizabeth living at Mrs. 
Love's, but only saw her two or three times 
while she was in Bermondsey. Pauper came 
to witness at 2, Box-street, Bromley, in the 
Poplar Union, between January and May, 
1892, and stayed at witness's house for several 
weeks prior to her first admission to Poplar 
Sick Asylum. 

George Gobert, father of the lunatic, 
corroborated the statements of the previous 
witnesses to some extent, but he mentioned 
that he had heard of her frequently leaving 
her aunt. He only saw his daughter some 
six times while she was living in Bermondsey. 
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Mr. Sprague, a superannuated relieving 
officer of Bromley, produced his application 
and report book, but it was of very little 
assistance as he had made an error in one 
of the entries relating to the length of the 
lunatic's residence in the union at the time 
of her application for relief. 

Mrs. Love's residence in Richardson-street 
was corroborated by extracts from the rate 
books of the parish of Bermondsey. 

Strachan, Q.G., said that constituted his 
case, and he submitted that there was 
sufficient evidence of the lunatic's residence 
in Bermondsey to sustain the order. 

Macmorran, Q.C. CTravers Humphreys 
with him), for the appellants, submitted 
that there was no case for him to answer. 
The evidence before the court showed that 
the lunatic had continually left her residence 
in Bermondsey and there was no continuous 
period of three years there since she was 16. 

James Streak, of 37, Richardson-street, was 
then called, and stated that he had known 
Elizabeth Gobert from a child. She was 
continually leaving home from the time she 
was 16 or 17. She used to go away for 
varying periods. When her aunt moved to 
18, Richardson-street, 11 or 12 years ago, 
the lunatic did not go with her. Gobert all 
that time used to act like a wandering 
lunatic. 

She never said where she had been, and 
she never took her clothes with her. 

Mrs. Ann Bennett, of 137, Long-lane, 
Bermondsey, gave similar evidence and 

Macmorran^ Q.O., submitted that, on the 
evidence of these two witnesses, the only 
two whose names had been supplied by the 
respondents to the appellants, it was clear 
that there was no settlement. 

Strachan, Q.C., replying, said that as he had 
produced evidence which proved that the 
lunatic had gone with the daughter of the 
witness first to Sunday-school and then to 
Bible-class for some time after the lunatic 
was 20years old, and was all the time living with 
her aunt at Richardson-street, Bermondsey, 
the settlement was proved. He had not to 
show the exact period of three years. It 
was enough if a three years' residence was 
shown to have existed some time since the 
lunatic reached the age of 16 years. As 
regards the periods during which she is 
said to have left her home in Bermondsey 
it could not be shown where she had lived 
outside that parish, and when she did go t 
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away it was, no doabt, only to wander about 
until she had a mind to return to her abode. 
No break could be assumed from these 
occasional wanderings. She had no other 
home but Bermondsey, where her aunt lived. 

The court dismissed the appeal with costs. 

Appeal dismissed. 
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COURT OF APPEAL. 



MarcJt 23. 

LONDON AND NORTH WESTERN RAILWAY 
COMPANY V. OGWEN DISTRICT COUNCIL. 

Highways — Diversion of highway by rail- 
way company — Bridge and approaches 
made by company — Liability for repairs 
of — ^Railway Clauses Consolidation Act, 
1845 (8 & 9 Vict. c. 20), ss. 16, 46, and 65. 
The liability of a railway company under 
section 46 of the Railway Clauses Consoli' 
daUon Act, 1845, to maintain and keep in 
repair bridges and approaches made by 
them in consequence of their line crossing 
highways is limited to cases where the 
company, under the authority of their 
statutory powers, cross existitig highways, 
including such deviations as are necessary 
for the construction of the works, and come 
within section 16 of the Act. If a railway 
company, being authorised to cross a cer- 
tain highway on the level, made a diversion 
of the highioay which is not necessary for 
purposes of construction or authorised by 
statute, and make a bridge and approaches 
thereto over their line at a place where 
there was no highway, and divert the 
traffic of the highway along such bridge, 
they are not liable under section 46 to main- 
tain or keep in repair the road over such 
bridge or the approaches. 
Appeal from the decision of the Queen's 
Bench Division of the High Court of Justice 
CWillsundKetmedy, J J.), dsited the 16th of 
March, 1898, by the Ogwen District Council, 
reported at 62 J. P, 691, where the facts are 
fully set out. 

Marshall. Q.C. {Bryn Roberts and J. H, 
Williams with him), for the api^ellants, cited 
sections 16 and 46 of the Railway Clauses 
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Consolidation Act, 1845 (8 & 9 Vict, c 20) ; 
Nottingham County Council v. Manchester, 
Sheffield, and Lincolnshire Railway Company, 
71 X. T. 430; Attorney-General v. Ely, 
Iladdenham, and Sutton Railway Company, 
L, R, 4 Ch. 194. 

C. A. Russell, Q.C. {E. H, Lloyd and J, G. 
Pease with him), for the respondents, cited 
Reg, V. Wycombe Railway Company, L, R, 2 
Q, B, 310'; 31 J, P, 197; Pugh v. Golden 
Valley Company, 12 Ch. D, ^^ ; 15 Ch. D, 330. 

Smith, L.J.—This is an appeal by the 
Ogwen District Council against the decision 
of Wills and Kennedy, JJ., sitting as a 
Divisional Court. The justices made an 
order under section 65 of the Railway 
Clauses Consolidation Act, 1845, calling 
upon the London and North Western Rail- 
way Company to repair the approaches to a 
certain bridge. The railway company ap- 
pealed on a case stated by the justices to the 
Divisional Court, who held that the railway 
company were not liable to execute the 
repairs as required. Fifty years ago the 
London and North Western Railway Com- 
pany built the Bangor and Carnarvon Rail- 
way, under the Bangor and Carnarvon Rail- 
way Act, 1851. Under this Act the railway 
was empowered to cross on the level several 
old roads, among others those numbered 92 
and 100 on the map. The railway, however, 
did not make the level crossings over these 
roads, but discontinued the old roads, and 
about 347 yards further off they constructed 
a bridge over the line with approaches lead- 
ing thereto. The land necessary for the 
approaches was given to the railway. As is 
stated by the case, the railway company 
never did any repairs to the approaches, but 
did repair the road on the top of the bridge. 
It is doubtful who did repair the approaches, 
but the balance of authority is against the 
Ogwen District Council. The district coun- 
cil after many years now suddenly wake up 
and call upon the railway to repair not only 
the road on the bridge but also the ap- 
proaches, and the question here is merely the 
question of the approaches. How can the 
district council make the railway liable to 
repair these approaches ? The only way, in 
my opinion, is to bring the railway within the 
purview of section 46 of the Railway Clauses 
Consolidation Act, 1845, which is as follows : — 
** If the line of the railway cross any turn* 
pike road or public highway, then either 
such road shall be carried over the railway 
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L. & N. W. Bailway Co. v. Oqwen D.C. 
or the railway shall be carried over such 
road by means of a bridge . . . and such 
bridge with the immediate approaches . . . 
shall be . . . maintained at the expense of 
the company." Now these two roads 92 and 
100 are '* such road." If the bridge had been 
built on this site, or in close proximity to the 
old road, then the case would 'liave been 
within section 46 of the Act. But here the 
first point is that the approaches are 347 
yards away from the old road, and the 
bridge was erected at a place where there 
was no road. I think this point is a good 
one and fatal to the appellants. The second 
point raised in this case is one raised as an 
answer to the firsthand it is this, namely, that 
section 16 must be dealt with ; this is the 
deviation section in the Act, and the district 
council say that the bridge was a deviation 
within the scope of this section. Section 16 
has been the subject matter of much litiga- 
tion, but in Beg, v. Wycombe Railtoay Com- 
pany (jBupra) it was decided that the devia- 
tion must be necessary for the construction 
of the works ; further, it was held in Pugh 
r. Golden Valley Company (jmpra^ that the 
deviation must be convenient for the con- 
struction of the works. In the case before 
us, I am of opinion that there is no evidence 
that this deviation was necessary for the 
construction of the railway. I therefore 
agree with the judgment of the court below, 
and think that this appeal must be dismissed. 

Collins and Bomer, L.J J., concurred. 
Appeal dismissed. 

Solicitors for the appellants : Jaques and 
Company, for W. Thornton Jones, Bangor. 

Solicitor for the respondents : C. H. 
Mason. 
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February 7. 

SHORTT V. ROBINSON. 

Sale of food and drugs — Adulteration — Facts 
within knowledge of justices — Justices 
entitled to use— Sale of Food and Drugs 
Act, 1875 (38 & 39 Vict. c. 63), s. 6. 
Upon the hearing of a charge of selling 
adulterated food, the justices are entitled 
to take into consideration facts within their 
own knowledge as to whether the food has 
been adulterated. 
Reg. V. Field, 64 L. J. M. C. IbS, followed. 

Case stated by justices in and for the 
county of Derby. 

The respondent was charged on an 
information before the justices at Chester- 
field, Derbyshire, with selling caper 'tea 
adulterated with 3'5 per cent, of mineral 
matter. 

The following facts were proved :— 

William Marples deposed to purchasing 
the tea at the shop of the respK>ndent on 
behalf of the appellant, W. A. Shortt, the 
inspector of weights and ipQeasures for the 
northern division of the cqunty of "l^erby. 
The tea was divided into three parts tot the 
purpose of analysis, and the result of such 
analysis was that it contained 3'5 per cent, 
of foreign ingredients. 

At the hearing the county analyst was 
called, and swore to these facts. 

In the course of his cross-exatnination he 
was asked whether he had seen in the Grocer 
newspaper a case heard at the Manchester 
Police-court on the 16th of August, in which 
a Somerset House report showed that 
extraneous matter was necessarily present 
in caper tea. The analyst admitted that he 
had seen the report of the case in a; paper, 
not the Grocer, The appellant's s6licitor 
objected to this as evidence. The justices 
allowed the question, though they held that 
the report; was not evidence. The analyst 
in cross-examination stated that, in the 
course of 65 analyses of caper tea, he had 
found the amount of sand and stones to be 
not BO much as 1 per cent., and that only 
six specimens contained as much as 3 per 
cent. 

It was contended on behalf of the 
appellant that, an adulteration of 3*5 per 
cent, having been 'proved, there must be a 
conviction.' 
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The justices found that the purchaser 
asked for caper tea, and that such tea was 
well known as one manufactured for the 
purpose of using in small quantities by 
way of addition to ordinary tea for flavour- 
ing it, and that it was well known that 
caper, unlike ordinary tea, was grown under 
conditions which afforded unusual chances 
of the introduction of sand and small stones, 
the tea being grown on friable, sandy soils, 
and it being a condition of successful 
growth that rain should be not only very 
frequent but copious. They considered 
that, having regard to these facts, they 
were not justified in convicting the defen- 
dant on so small a percentage as 3*5 of 
extraneous matter of a nature peculiarly 
incident to the growth of the article. 
Further, it appeared from the evidence of 
the analyst himself that there was neces- 
sarily some percentage in caper tea of 
the extraneous matter complained of. 

They accordingly dismissed the informa- 
tion. 

Eiherington Smith for the appellant. — The 
food has been proved to be adulterated to a 
small extent. The extent of the adultera- 
tion is a question to be considered by the 
justices with regard to the penalty to be 
inflicted, but they cannot refuse to convict. 
The defendant was not called on to contest 
the report of the analyst. There was no 
evidence before the justices that caper tea 
was imported in the same state in which this 
caper tea was sold. The case of Reg, v. Field, 
64 L. J. M. C, 158, is not in i>oint. In that 
case the justices decided upon their own 
knowledge of cocoa, the properties of which 
may be very generally known to people from 
their own experience, but in the present case 
they were dealing with caper tea, and the 
knowledge they possessed of its properties 
was derived from the analyst's report, which 
they did not call on the defendant to negative. 
He cited Dargie v. Dunbar, 21' Sc. L ,R, 536. 

Appleton for the respondent was not called 
upon. 

Lawsance, J. — ^I think the justices came 
to a right conclusion, and I think that their 
decision is one which ought not to be 
disturbed. The report of the analyst 
showed that the sample of caper tea con- 
tained extraneous matter consisting of sand 
and small stones to the extent of 3'5 per cent., 
and the question is, were the justices right 
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in considering that this amount of extraneous 
matter was normal 7 The analyst attended 
and gave evidence in support of his report, 
and he was cross-examined as to whether 
it was not a fact that caper tea, owing to 
the conditions under which it was grown, did 
not contain a certain amount of extraneous 
matter. The justices could form an opinion 
upon the cross-examination of the analyst. 
It was admitted by the analyst that he had 
read the report of the Somerset House 
analyst upon caper tea generally. The 
admission of the report was objected to, 
but admitted by the justices, and the result 
was that the justices were satisfied that the 
small amount of adulteration found in the 
caper tea was normaL They brought their 
own knowledge to bear on the question, and 
without calling upon the defendant to show 
that it was sold by him in the same state 
as he received it tbey dismissed the summons. 
In these circumstances I think the appeal 
must be dismissed. 

Channell, J. — I am of the same opinion. 
The justices were not wrong in law, except, 
perhaps, as to the reception of something 
which was not strictly evidence, but which 
seems to have made an impression on their 
minds. But I think the conclusion they 
came to on the fact is fully justified. Before 
the case began I did not know the facts 
relating to the production of caper tea, but 
the justices seem to have treated them as a 
matter of common knowledge. If they were 
acting on their own knowledge they were 
entitled to do so, as is shown by the case of 
Reg. V. Field Csupra), They seem to have read 
the report of a Somerset House analyst 
which stated that extraneous ingredients are 
usually contained in this tea. The facts in 
that report were not properly proved, but 
assuming they had been so, the finding of 
the justices is right. They thought that the 
extraneous matter in the caper tea was so 
near the normal amount usually found that 
they decided they were not justified in a 
conviction. The more regular course would 
have been for the justices to have intimated 
that if the facts in the Somerset House 
report were properly proved they would not 
convict, and offered to give an adjournment 
for that purpose, but apparently they treated 
the report as evidence. But even if they 
did so, it is only a misreception of evidence, 
and as the misreception of evidence did 
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Dot affect the result, the court will not 
interfere. The appeal must be dismissed. 
Appeal dismissed. 

Solicitors for the appellant : Jones and 
Middleton, Chesterfield. 

Solicitors for the respondent : niUthorne, 
Gurrey and Currey, for Need and Smith, 
Mansfield. 
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May 6, 

GBIFFITHS AND ANOTHER V. ILFORD GAS 
LIGHT AND COKE COMPANY. 

Gasworks Glauses Acts— Whether incoming 

occupier can be made to pay for arrears 

of outgoing tenant. 

In this action, which was tried on the 

3rd inst., before McUhew^ J., and a special 

jury the plaintiffs, owners of the **Bed 

Lion " publichouse, Ilf ord, sought to recover 

damages &om the local gas company for 

catting off the supply of gas. 

Hume Williams, Q.G. iA, B, Popser, with 
him), appeared for the plaintiffs. 

Dickens, Q.G. iMacashte, with him), for the 
defendant company. 

In September, 1898, a man named Ferris 
was the owner and occupier of the "Red 
Lion" subject to two mortgages — one for 
17,000Z. to the brewers and a second for 
6,000/. to the plaintiff Griffiths. On the 15th 
of September. 1898, the interest of the latter 
being in arrear, Griffiths recovered judg- 
ment against Ferris for 6,072/. On the 6th 
of October, 1898, Ferris agreed in writing to 
give up possession to Griffiths upon receiv- 
ing 100/., and on the 7th of October signed 
an acknowledgment that he only remained 
in occupation as tenant at will of Griffiths. On 
the 14th of October Griffiths took Hastier 
(the other plaintiff) into partnership, and it 
was arranged that the new firm should take 
over the " Red Lion " on the 17th of October. 
Early in October the defendants had given 
Ferris notice that they were about to cut off 
the gas, he being in arrears. On the 14th of 
October plaintiffs sent formal notice to the 
defendants that the change of proprietorship 
would take place on the 17th of October, and 
on the 17th of October defendants' inspector 
came and checked the meter in order to see 
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how much was due by the outgoing tenant. 
On the 14th of October Ferris left, and on 
the 15th of October Hastier came in. On 
the 21st of October defendants* collector 
presented to Hastier a demand note for 
56/. 18«. 9c/., being the amount due from 
Ferris, and threatened to cut off the gas if it 
was not paid. Plaintiffs had an interview 
on the same day with the chairman and 
secretary of the defendant company, and 
offered to pay for whatever gas plaintiffs 
had consumed since Ferris left, and to give 
security for the future. Defendants refused 
any terms except the payment of Ferris's 
account, and later in the same day the gas 
was actually cut off. On the 22nd of 
October plaintiffs offered by letter to pay 
from the previous 29th of September, and 
defendants, by letter of the 24th of October, 
accepted this offer subject to plaintiffs giving 
security for the future. To this the 
plaintiffs returned no answer, and they now 
claimed damages for loss of trade due to the 
cutting off of the gas from the 2l8t of 
October to the 24th. 

Mathew, J., asked the jury: (1) Were 
defendants aware that on the 21st of October 
the plaintiffs were in occupation of the 
" Red Lion " 7 (2) Did defendants state on 
the 21st of October that unless Ferris^s 
account was paid they would not supply 
plaintiffs with gas? If the jury were of 
opinion that they could answer both ques- 
tions in the affirmative they would find for 
the plaintiffs. 

Verdict for the plaintiffs, damages 50/. 

Dickens, Q-G., asked for judgment for the 
defendants on the ground that they were 
not bound to put on the gas without written 
notice. By section 11 of 34 & 35 Vict. c. 41 
(the Gasworks Glauses Act, 1871): "The 
undertakers shall, upon being required so to 
do by the owner or occupier of any premises 
. . . give, and continue to give, a supply of 
gas for such premises under such pressure in 
the main as may be prescribed. . . . Every 
owner or occupier of premises requiring a 
supply of gas shall serve a notice upon the 
undertakers at their office, specifying the 
premises in respect of which such supply is 
required and the day (not being an earlier 
day than a reasonable time after the date of 
the service of such notice) upon which such 
supply is required to commence . . . and 
give to the undertakers (if required by them 
so to do) security for the payment to them 
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of all moneyB which may become due to 
them by such owner or occupier in respect 
of any pipe to be furnished by the under- 
takers and in respect of gas to be supplied 
by them." The provision as to giving 
security only came mto force if the under- 
takers so required, but that as to giving 
notice was absolute. At the interview of 
the 21st of October the defendants only had 
verbal notice ; they were entitled to written 
notice. 

Hume Williams f Q.G., for the plaintifEs, 
was not called upon. 

Mathew, J., held that verbal notice was 
sufficient. The evidence was that the defen- 
dants, under a misapprehension, required 
thenewoccupiers to pay.the arrears of the 
outgoing tenant. Such a claim was expressly 
forbidden by section 39 of the Act, and the 
defendants could not now fall back on 
section 11. 

Judgment for plaintiff s with costs. 
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April 4. 

CATTEWATER HARBOUR COMMISSIONERS V. 
ASSESSMENT COMMITTEE OF FLYMPTON 
ST. MARY UNION. 

Poor rate — Assessment — Breakwater and 

landing stage — Principle of valuation. 
The proper principle of valuing for assessment 
to the poor rate of a breakwater and land- 
ing stage constructed by commissioners 
under statutory atUhority, and of value for 
the protection of shipping in a harbour 
from which the commissioners received 
certain dues^ is by taking a percentage on 
the value of the breakwater^ d!C,, as a struc- 
ture a?id not by taking into account the 
dues. 
Appeal by the Cattewater Harbour Com- 
missioners against a rate made and assessed on 
them in respect of moorings, a breakwater, 
landing stage, and other appurtenances by 
the overseers of the parish of Plymstock, 
and against the decision of the assessment 
committee of the union of Plympton St. 
Mary, on an objection made to such rate by 
the appellants. 
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The main ground of the appeal was that 
the appellants were not rateable because 
their occupation was not profitable. 

Balfour Browfie, Q.G. (/. A. FooU, Q.C., and 
Pridham Wippell with him), for the re- 
spondents. 

Dukey Q.C. CBodilly with him), for the 
appellants. 

After the case had been argued at the last 
sessions and adjourned for consideration, 

The Chairman ^Graham, Q.C.) delivered 
the judgment of the court as follows : — 

By the 10th section of the Pier and Har- 
bour Orders Confirmation Act, 1874 (37 &38 
Vict. c. clxxxv.), the limits of the harbour 
under the jurisdiction of the commissioners 
are defined, and the said harbour will, it is 
declared, be situate in or abut upon certain 
parishes, including the parish of Plymstock. 
The 13th section authorises the commissioners 
to make and maintain certain works, includ- 
ing the breakwater and landing stage, which 
are the subjects of this case. It appeared 
from the evidence that considerable sums 
have been received by the commissioners 
for tolls from shipping, and that some part 
of them has been applied in reduction of 
moneys borrowed for the making of these 
works. The rate in question has been 
greatly reduced by the assessment com- 
mittee, but the commissioners were still 
dissatisfied and did not accept the reduction. 
Hence the present appeal, which has been 
confined to the amount of the rate in respect 
of the breakwater and landing stage only. The 
respondents relied upon the case of London 
County Council v. Churchwardens and Over- 
seers of Erith, [1893] A. C.562, and contended 
that they were entitled, whether the works 
were profitable or not, to charge rates in 
respect of the breakwater and a projection 
of 210 feet from the shore to low water mark 
as constituting a hereditament of value in 
the parish. The appellants maintained that 
the whole structure was in its nature unrate- 
able, and was nothing more than a groyne pro> 
jecting into the sea, which is never rateable, 
and that the breakwater served no purpose 
for the protection of the harbour. But many 
experts held a contrary opinion as to its 
usefulness, and Captain Osborn, in particular, 
who is now chairman of the Pilotage Com- 
missioners for this port, gave evidence as to 
the protection it affords. And we are satis* 
fied that the works are of public use, and are 
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Assessment Committee oy Plympton 
St. Mary Union. 
▼aluable to enablo the appellants to dis- 
charge their statutory duties and to obtain 
the dues payable by the shipping. The case, 
therefore, appears to us to come within the 
principle of Mersey Docks and Harbour 
Board, 14 Q. B. D. 770, as explained by Lord 
ffersckell in [1893] A, C. at p. 591, where he 
says that the lighthouse— in that case the 
subject was a lighthouse— was of value to 
the dock board, inasmuch as it assisted to 
protect from danger vessels which might use 
their docks and pay them dock dues. We 
find, on the facts here, that this breakwater 
was a valuable hereditament. Now as to 
its rateable value the ordinary rule, within 
the Act of 6 & 7 WiU. 4, c. 96, for 
ascertaining what a tenant would give 
appears to us to be inapplicable to such 
a case as this, for no tenant could be 
found to rent such a structure. But 
according to the authorities the commis- 
sioners themselves may be regarded as 
the hypothetical tenant. We resort there- 
fore to the method adopted in Commis- 
sionera of Fori cf Lancaster v. Barrow-in- 
Furness Overseers, [1897] 1 Q. B. 166, 
namely, that the present cost of making 
such a structure must be taken as the basis 
of its value to the appellants, and that 
interest at the rate of three and a half per 
cent, on that sum should be taken as the fair 
measure of the yearly rent at which the 
structure and land should be rated. We 
take the structural value at 3,700;., making 
the rateable value 135/. gross and 108Z. net. 
Having regard to the fact that the appel- 
lants were justified in launching their appeal 
in the first instance, the rateable value hav- 
ing been fixed too high by reason of the fact 
that certain portions of the structure were 
not within the parish of Plymstock we 
order each side to pay their own costs, 
and we are prepared to grant a case for the 
opinion of the High Court. 

Judgment accordingly. 

Solicitors for the appellants: Watts, 
Ward, and Anthony, Plymouth. 

Solicitors for the respondents : Cleverton 
and Son, Plymouth. 
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January 24. 
HUNTER V, GLARE. 

Medical Acts— Bight of Licentiate of Society 
of Apothecaries to use title of physician 
— "Wilfully and falsely pretending to 
be a physician " — Medical Act, 1858 
(21 & 22 Vict. c. 90), s. 40— Medical Act, 
1886 (49 & 50 Vict. c. 48), s. 6. 
The appellant was a Licentiate of the Society 
of Apothecaries, London, and was duly 
registered as such under the Medical Acts. 
His diploma was granted by the society 
in 1893. He was, therefore, entitled, under 
such qualification and registration under 
the Medical Act, 1886, to practise medicine, 
surgery, and midwifery. The appellant 
had, in good faith, and believing he was 
entitled to do so, described himself on 
certain billheads as a '^physician." 
Held, that although he had described himself 
as a physician, which he had no right to do, 
he had not done so ^^wilftdly and falsely, ^^ 
within the meaning of the Medical Ad, 
1858 (21 iSi 22 Vict. c. 90), «. 40, and, there- 
fore, could not be convicted under that 
section. 
Case stated by justices in and for the 
county of Cambridge, sitting at the Caxton 
Petty Sessions. 

(1.) Upon the hearing on the 6th of April, 
1898, of a certain information and com- 
plaint preferred by the respondent against 
the appellant under section 40 of 21 & 22 
Vict. c. 90, and Acts amending the same— 

"For tbat he, the said Herbert Kingsley 
Hunter, of Montague House, Gamlingay, in 
the county of Cambridge, on the 28th of 
December, 1897, and on each of the succeed- 
ing days up to and including the 23rd of 
March, 1898, at Montague House aforesaid 
and elsewhere in the said county, did and con- 
tinued wilfully and falsely to pretend to be 
and take and use the name and title of 
physician contrary to the Act 21 & 22 Vict, 
c. 90, s. 40, and Acts amending the same"— 
We convicted the appellant of the said 
offence, and adjudged him to pay a penalty 
or fine of 5/. and 31. 3«. for costs. 

The following facts were proved before us 
(and admitted by both parties). 

(2.) The appellant is a duly registered 
medical practitioner, being registered as an 
L.S.A. under the Medical Act, 1886. 
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(3.) The appellant did, in the month of 
December, 1897, attend one William Hawkins, 
and did on the 28th of December, 1897, 
and on the 23rd of March, 1898, make use of 
the name and title of physician by causing 
to be printed and delivered to the said 
William Hawkins and to one Elizabeth 
Shattom certain billheads bearing the follow- 
ing words :~ 

" lo H. Kingsley Hunter, Physician 
and Surgeon, for professional 
attendance, &c/' 
(4.) On the part of the appellant it was 
contended : — 

That being in possession of a diploma 

granted by the Society of Apothecaries 

of London, dated the 19th of October, 1893, 

in pursuance of which he was admitted a 

licentiate of that society and registered as 

such, and which diploma states that he, the 

appellant, possessed the knowledge and skill 

requisite for the efficient practice of medicine, 

surgery, and midwifery, and that being so 

registered, and by virtue of section 6 of the 

Medical Act, 1886, he, the appellant, was— 

(a.) Entitled to take and use the titles of 

"physician" and "surgeon** if he 

thought fit to do so. 

(6.) That notwithstanding the use of the 

name or title of physician there was 

nothing to show that the appellant 

wilfully and falsely used the same, on 

the contrary that he did so in good faith ; 

further, that he was authorised and 

justified in so doing in consequence 

of the note which was produced and 

admitted as purporting to be issued by 

the Society of Apothecaries of London 

as follows : — 

" Society of Apothecaries of London, 
" Blackf riars, London, E.G. 
"The L.S.A. (1886) can call himself by 
any title or titles which he prefers to adopt 
denoting his right to practise medicine, 
surgery, and midwifery, provided that he 
does not directly or indirectly assume a title 
conferred by another licensing body or 
university.** 

In support of the foregoing contentions 
the case of Ellis v. Kelly, 30 L. J, if. C. 35 ; 
25 J, P. 279, was quoted. 

(5.) On the part of the respondent it was 
contended : — 

That the case was in all respects similar to 
that of Reg, v. Baker, 56 J, P. 407 ; in that 
case " S., a licensed and registered apothe- 
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cary used on his door after his name the 
letters ' M.D.,* also the words ' physician and 
surgeon,* though he was not registered as a 
physician or surgeon under the Medical Act ; 
held, he was rightly convicted under 21 & 22 
Vict. c. 90, s. 40, of falsely pretending to be 
a physician, surgeon, and doctor respectively." 

And in the present case it was argued that 
the appellant had no right whatever under 
his diploma to take and use any other or 
additional name or title other than that of 
" L.S.A.,** and that whenever he did so, and 
persisted in doing so, he was guilty of the 
offence charged. 

(6.) We, however, being of opinion that 
the present case was similar in all respects to 
that of Reg. v. Baker (jmpra), and that the 
appellant had committed an offence under 
section 40 of 21 & 22 Vict. c. 90, gave our 
determination against the appellant in the 
manner before stated. 

(7.) The questions of law upon which this 
case is stated for the opinion of the court, 
therefore, are (a) whether or not the appel- 
lant holding the title of " L.S.A.** and being 
registered as such is authorised to take and 
use the name and title of physician in the 
manner the appellant so used it ; (6) whether 
on the facts herein stated we were right in 
finding that the appellant so described him- 
self wilfully and falsely within the meaning 
of 21 & 22 Vict. c. 90. 

The exhibits marked A, B, G, D, E, F, G, 
and H are hereunto annexed. 

The exhibits consisted of the correspon- 
dence which passed between Mr. Hunter 
and the solicitor to the General Medical 
Gouncil and the Registrar of the General 
Medical Gouncil. 

The Medical Act, 1858 (21 A 22 Vict. c. 90), 
provides : — 

Section 15 : " Every person now possessed 
and . . . every person hereinafter becoming 
IK)ssessed of any one or more of the quali- 
fications described in the schedule (A) to 
this Act [which schedule includes amongst 
others a Licentiate of the Society of Ajiothe- 
caries, London] shall be entitled to be 
registered. . . .*' 

Section 31 : ** Every person registered 
under this Act shall be entitled according to 
his qualification or qualifications to practise 
medicine or surgery, or medicine and surgery, 
as the case may be, . . . and to demand and 
recover in any court of law reasonable 
charges for professional aid, advice, and 
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Tisits, and the cost of any medicine sapplied 
by him to his patients. . . ." 

Section 40 : " Any person who shall wilfnlly 
and falsely pretend to be or take or use the 
name or title of a physician, doctor of 
medicine, licentiate in medicine and surgery, 
bachelor of medicine, surgeon, general prac- 
titioner or apothecary, or any name, title, 
addition, or description implying that he is 
registered under this Act, or that he is 
recognised by law as a physician or surgeon, 
or licentiate in medicine and surgery, or a 
practitioner in medicine, or an apothecary 
shall, upon a summary conviction for any 
such offence, pay a sum not exceeding 20^." 

The Medical Act, 1886 (49 & 50 Vict. c. 48), 
provides : — 

Section 2: "On and after the appointed 
day a person shall not be registered under 
the Medical Acts in respect of any qualifica- 
tion referred to in any of these Acts unless 
he has passed such qualifying examination 
in medicine, surgery, and midwifery as is in 
this Act mentioned.'' 

Section 6 : " On and after the appointed 
day a registered medical practitioner shall, 
save as in this Act mentioned, be entitled to 
practise medicine, surgery, and midwifery 
. . . and to recover in due course of law in 
respect of such practice any expenses, 
charges ... or any fees to which he may be 
entitled . . ." 

Haldane, Q.C. CG. H. Condy with him), for 
the appellant.— The appellant was convicted 
by the justices under section 40 of the 
Medical Act, 1858. By section 15 of that 
Act every person possessed of any one or 
more of the qualifications described by 
schedule A to the Act shall be entitled to 
be registered. Among the qualifications is 
Licentiate of the Society of Apothecaries, 
London. The apx>ellant holds such qualifi- 
cation, and was accordingly registered. By 
section 31, every person registered under 
the Act is entitled to practise medicine and 
surgery, and medicine or surgery, according 
to the qualification or qualifications he 
holds. Section 40 is the penal section, and 
imposes a penalty on anyone who wilfully 
and falsely pretends to be or takes or uses 
the name or title of physician. By the 
Medical Act, 1886, it was enacted that no 
one should be registered under the Medical 
Acts in respect of any qualification referred 
to in those Acts unless he has passed a 
qualifying examination in medicine, surgery, 
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and midwifery. The appellant here is not 
only a Licentiate of the Society of Apothe- 
caries, but he is also registered under the 
Medical Act, 1886. The appellant does not 
contravene the provisions of section 40 of 
the Medical Act, 1858. In that section the 
word physician means a practitioner of 
physic, that is of medicine and surgery, in 
the ordinary and popular sense. The term 
"physician" and "surgeon" are not appro- 
priated by the Legislature to members of 
one or other of the two specific bodies, the 
College of Physicians and Surgeons respec- 
tively. The case of Reg, v. Baker, 66 L, T, 
416 ; 56 J. P. 406, is distinguishable. In that 
case the appellant had no real qualification, 
and he passed himself off as being possessed 
of one ; in the present case the appellant has 
a real qualification, and the only point is 
whether he is legally entitled by virtue of 
that qualification to call himself a physician. 
The case of Davies v. Makuna (1885), 
29 Ch. D, 596 ; 49 J. P. 536, is distinguishable 
on the same ground, as there the person had 
no qualification at all. The second point is 
as to whether the appellant, though he was 
not legally entitled to describe himself as a 
physician, " wilfully and falsely" within the 
meaning of section 40 pretended to be one. 
It is clear the appellant thought he had a 
bond fide right to do so, and Ellis v. KeJly 
(jmpra) is a clear authority that the convic- 
tion cannot be supported on the ground that 
he has wilfully and falsely used the term 
" physician." He also cited Attorney-General 
V. Royal College of Physicians (1861), 4 L, T, 
356 ; 1 /. <fc jET. 561. 

Muir Mackenzie, for the respondents. — 
The justices were right, and the conviction 
should be upheld. The license of the 
Society of Apothecaries, though granted 
since 1886, does not authorise the holder to 
describe himself as a "physician" or 
"surgeon," although it gives him the right 
to practise medicine or surgery. Before the 
Apothecaries Act, 1815 (55 Geo. 3, c. 194), 
the distinction between physicians and 
apothecaries was perfectly marked. A 
physician was a person entitled to practise 
physic, and apothecaries were then a sub- 
ordinate body. That is seen from the old 
statutes 3 Hen. 8, c. 11. and 32 Hen. 8, c. 40, 
and is pointed out in Davies v. Makuna (ubi 
supra) and the judgment of Lord Tenterden 
in the College of Physicians v. Harrison. 
CWillcocks Laws of the Medical Profession, 
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p. 128.) The distinction was kept up by the 
Legislature. Section 14 of the Act of 1815 
prohibits the acting or practising as an 
apothecary without being duly qualified 
and licensed. 6 Geo. 4, c. 133, confirms and 
enlarges the powers granted by the Act of 
1815, but there is nothing entitling an apothej 
cary to call himself by a title which suggests 
that he holds a diploma from the College of 
Physicians or Surgeons. Eeg. v. Baker 
(supra) cannot be distinguished from the 
present case. Ellis v. Kelly (supra') must 
be read with the case of Andreios v. 
Siyrap (1872), 26 L, T. (N, S.) 704; 
where the appellant was convicted for 
calling himself "M.D.'' The appellant must 
have " mlf ully and falsely " described 
himself as a physician, as Reg, v. Baker 
(supra) holds that a person is not entitled to 
call himself a physician and surgeon though 
he is a qualified apothecary. He also cited 
Blogg V. Finkers (1824), R. <& M. 125; 
Royal College of Physicians v. General 
Medical Council^ [1893] 62 L. J, Q. B. 329 ; 
57 J, P. 519 ; College of Physicians v. Rose 
(1703). 3 Salk, 17 ; 6 Mod, 44. 

Haldane, Q.C., in reply. 

Lawrance, J. — The question that we are 
called upon to decide in this case seems to 
me to be this : Whether a person who has 
a certificate from the Society of Apothecaries 
(by which certificate I understand at the 
present time he is entitled to practise both 
medicine and surgery as well as to act as 
an apothecary) is entitled to describe himself 
as a physician. That seems to me to be the 
whole question which we are called upon 
to decide, namely, whether in describing him- 
self as a physician he was contravening sec- 
tion 40 of the Medical Act, 1 858. In my j udg- 
ment, if the person was doing that falsely 
and wilfally the justices would be quite 
right in convicting him. That is the short 
answer to the question. I need not go 
through aU the cases to which our attention 
has been called, or the statutes. As far 
as I understand the matter, up to the 
year 1886 the only certificate granted by 
the Society of Apothecaries was a certifi- 
cate to practise as an apothecary, and after 
that the three bodies into which the medical 
profession was divided, namely, physicians, 
surgeons, and apothecaries, seem to have come 
to the conclusion, for obvious reasons — I 
should think for the public good— that nobody 
could have any certificate from any one of 
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them who had not passed in surgery and 
medicine, and such an examination, if there 
is a separate examination, which may be 
required by the Society of Apothecaries. 
Those were the matters in which the then 
defendant, the appellant in this case, had 
passed, and he then continued to describe 
himself first, I see, as " M J)." I have read the 
correspondence, which I suppose is part of the 
case, and I thought it well to refer to it for 
another reason that I will mention directly, 
and what I gather from the correspondence 
is there was something of this Idnd took 
place— that he had a diploma from Phila- 
delphia or somewhere, and he first started 
by describing himself as " M.D." That was 
pointed out to him by some authority— I 
need not refer to it at greater length— as 
being wrong. Then he modified that until 
he came at last to call himself a physician- 
The question is. In what way was the word 
" physician " used ? Was it a mere general 
expression signifying the man was a medical 
man, a doctor, or was there a more definite 
meaning to be attached to it, namely, that 
he was a physician, which would import to 
most people that he was a doctor of medicine 
and held a diploma entitling him to practise 
as such 7 That I think was the real meaning 
of the word "physician" as used by him, 
and I have no doubt whatever that would 
be the meaning conveyed to the mind of 
anybody who saw on a brass plate : " So- 
and-So, Physician." It would to my mind, 
at all events, and I should think it would 
to the ordinary mind, import that he was a 
doctor of medicine and a physician— some- 
thing which he really was not. There- 
fore I think he was contravening section 
40 of the statute of 1858, and that his 
conviction was right upon that point. Now, 
when we come to the other point (whether 
it was taken below or not I do not know, but 
I suppose it was taken, though it was not 
argued), upon that part of the case whether 
he was doing it wilfully and falsely, I 
come to a conclusion, after looking at the 
case of Ellis v. Kelly (supra), in which 
BramweU, B., gave judgment, and held that 
the defendant there was not acting falsely 
and wilfully, and the case of Andrews 
V. Styrap (supra), in which Martin, B., says : 
" There was ample evidence that this appel- 
lant wilfully (for he did it on purpose) and 
falsely (because he pretended thereby to be 
on an equal footing with any regularly 
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bred and registered physician or M.D. in 
England) took, assumed, and used the title of 
*MJ)/" Of course that was a very much 
stronger case than this, because there was a 
man there pretending to be a doctor of 
medicine in England, whereas I think in 
fact be held some foreign diploma, which 
gave him no power to describe himself 
as an M.D. in England. In this case, and 
that is the reason I read the correspondence, I 
think the fair result of that correspondence is 
that the appellant determined to try the 
question of his right to use the title of 
" physician." That is the position in which he 
put himself, " You have convinced me I can- 
not call myself *M.D.'"— I do not mean to 
say he says that, but I am giving now the fair 
result of the correspondence —"I modify 
that ; but having a certificate entitling me to 
practise both medicine and surgery, as well 
as whatever the certificate of the Apothe- 
caries' Society may go to "—that I do not 
know at the present moment— "I have a 
right to say I am a physician.'' I have 
already given my reasons for thinking he 
was wrong in that ; but I think he was not 
doing it wilfully and falsely, but doing it 
in the assertion of a right for which I think 
there was no legal ratification at all events. 
I apprehend the object of those who have 
started these proceedings will be met by the 
judgment given upon the other part of the 
case. I think he was wrong there, and I 
think the conviction ought to be quashed upon 
that ground. I think the magistrates were 
right in their law with regard to the first 
part of the case, but I think there was no 
evidence, which there must be before the 
conviction could be affirmed, that he was 
doing what he did wilfully and falsely. The 
result is that the conviction is quashed, and 
the appellant not having succeeded upon the 
real point which came here for decision, the 
fair and proper thing to do would be that 
the conviction should be quashed without 
costs. 

Ch ANN ELL, J — I am, on the whole, of the 
same opinion. To begin with, I think, 
although it is a matter of some doubt, 
that this appellant falsely described himself 
as a physician. Now that is the point upon 
which our decision is mainly asked in this 
case, as I understand. It has been stated by 
counsel on both sides, although they appear 
on the one hand for the appellant and on 
the other hand for the respondent, that they 
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really are instructed on behalf of two 
societies, and that they desire to have the 
opinion of the court as to whether it is a 
true description now for a licentiate of the 
Society of Apothecaries to describe himself 
as a physician. It seems to me that depends 
entirely upon what is the sense in which the 
word " physician " is used in section 40 of the 
Act of 1858. If '* physician" there means 
simply a person who is duly qualified in law 
to practise in physic, then it seems that this 
gentleman is a physician within that meaning 
of the word, because, although it was not so 
at one time, he is now, by being a licentiate 
of the Society of Apothecaries, entitled to 
practise medicine and surgery; and if the 
word " physician " in section 40, which I have 
referred to, is used in a i>opular sense, I 
think one would be bound to say that he is 
entitled to practise in physic, in a popular 
sense at any rate ; but even if there is any 
other sense— I am not quite sure I fully 
followed Mr. Muir Mackenzie's argument 
upon that— but even if there is in any sense a 
distinction between ** physic " and ** medicine," 
I do not think there is any such distinction 
in the popular sense; consequently, if '*a 
physician" in section 40 meant merely a 
general word describing— I do not know 
exactly how to express it, because if I 
say a "medical practitioner" I am not 
quite sure that will do, because that again 
has a sort of technical sense, but if it 
means simply a person who is legally entitled 
to act as doctor, using the word "doctor" 
again in the popular sense and not in 
the technical sense of doctor of medicine — 
if it means this, I think the gentleman, 
by the qualification he has got, would be 
entitled to call himself a physician. Having 
regard to the fact that prior to the passing 
of this Act " physician " was commonly used, 
at any rate in the sense of applying to what 
was, I may call it without disrespect to the 
others, the highest grade of medical practi- 
tioners, I think it was so used in this Act, 
and I think if yon look through the Act 
generally you will find confirmation of that. 
There is some confirmation of it in the fact 
that these words "physician, doctor, licen- 
tiate in medicine," and so on, most of them 
have application to the specific bodies that 
are entitled to give qualifications. It seems 
to me that " physician " here had got some- 
what ot a technical sense, and that it, in 
point of fact, was a word used as importing 
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a x)articular grade of medical practitioner. 
In that special sense I do not think it is 
correct to say that the Licentiate of the 
Society of Apothecaries is in fact a 
physician. He certainly was not before the 
Act of 1886, because " physician" in that sense, 
as Mr. Muir Mackenzie has shown, included 
practice not only in medicine but in surgery, 
and before 1886 the Society of Apothecaries 
did not give qualifications in surgery. 
Consequently, before 1886 it would not be a 
correct expression, and as that is the case I 
think we have got no binding authority 
upon us here upon this question. In the 
case of Reg, v. Baker {itupra) I was at one 
time inclined to think when wo were told 
that there were three summonses there, and 
one was for calling himself a physician, that 
that was an authority binding upon us to 
decide this point in the way we are doing, 
but I do not think so now for two reasons. 
The reasons are, first of all, that was a 
motion for a certiorari ^ and any jurisdiction 
to consider the matter at all on the part of 
the magistrates would have prevented the 
certiorari being granted ; and, secondly, 
because that gentleman's qualification being 
before 1886 did not authorise him to practise 
in surgery, and therefore it did not authorise 
him to be a physician in the sense in 
which Mr. Muir Mackenzie has pointed oat, 
namely, that it included practice in surgery. 
The result is we have got no authority bind- 
ing upon us upon this point, and, having 
considered it, on the whole I came to the 
conclusion, though not altogether with- 
out doubt, that *' physician '' in section 
40 is used in a technical sense, in which 
technical sense it was not true this 
gentleman was a physician. The next 
question is, Although he falsely de- 
scribed himself so, did he wilfully and 
falsely describe himself so? Kow, on this 
point, as I read it, the case of Ellis v. Kellp 
{supra^ seems to be a distinct authority. 
We have the case quoted to us, and it is said 
that Bramioellj B., afterwards recanted to a 
certain extent what he had said in that case 
of Ellis V. Kelly (wpra). It does not quite 
appear how much of his opinion in Ellis y. 
KeUy (supra) he thought was wrong, and 
whatever he thought was wrong, there re- 
mains the decision ; and, so far as I under- 
stand the decision, it was this : that in that 
case the man was not really an M.D. in the 
sense in which the court understood section 
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40 to mean, but that he had reasonable 
grounds for thinking that he was, and hav- 
ing reasonable grounds for thinking that he 
was, the court said he cannot be said to have 
wilfully and falsely described himself as 
such. If that is the meaning of that case, it 
governs the present one. The difference 
between Ellis v. Kelly (supra) and Andrews 
V. Sty rap (supra) appears to be this : that in 
Ellis V. Kelly (supra) the qualification that 
the gentleman had was a foreign qualifica- 
tion ; but it was, as I may say, a genuine one, 
a real qualification. I suppose he had been 
examined and had a real foreign qualifica- 
tion ; whereas in Andrews v. Styrap (supra) 
it was what one might call a bogus qualifica- 
tion—that is to say, he had not been exam- 
ined in any way, but had written out and got 
that qualification by correspondence merely 
for the purpose of representing himself here 
as an M.D. That is what Martin^ B., meant 
when he said "he did it on purpose." He 
got a qualification on purpose. There being 
that difference between the two cases, I do not 
think Ellis v. Kelly (supra) is overruled, and 
it is a binding decision, and goes to the extent 
of saying, as we do say in this case : Although 
we think this gentleman incorrectly described 
himself as a physician, yet he did not 
wilfully and falsely describe himself as a 
physician by reason of the interpretation 
of the words in Ellis v. Kelly (supra). On 
those grounds I agree the conviction ought 
to be quashed, but that the decision upon 
the iK)int mainly argued, and upon Ihe point 
which we are requested speciaUy to give 
our opinion upon, ought to be for the 
respondent and not for the appellant That 
being so it seems to me to be a case in which it 
is right, in my opinion, to quash the conviction, 
but to quash it without costs. In fact I see 
there are two questions put to us — A and 
B— in the case. The first question (A) is 
"Whether or not the appellant, holding a 
title of licentiate of the Society of Apothe- 
caries, and being registered as such, is 
authorised to take and use the name and 
title of physician ?" As to that we say that 
he was not, but as to the next question (B), 
"Whether on the facts herein stated we" 
(the magistrates) " were right in finding 
that the appellant so described himself 
wilfully and falsely ?" on that point we say 
they were wrong, and we quash the con* 
viction on the ground that he had here some 
colour or title to use the desomtion whiob 
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he did ose, especially having regard to the 
directions issued by the Society of Apothe- 
caries—that he had such a reason to think 
he might so describe himself that we cannot 
say he did it wilfully or falsely. 

Appeal allowed. 

Solicitors for the appellant : Upton, Atkey 
and Company. 

Solicitor for the respondent : F. W. Farrer. 
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March 21, 30. 
[Before Lord Stormonth Darling.] 

LORD ADVOCATE V. STEWART. 

Finance Act, 1898 (61 & 62 Vict, c. 10), s. 4— 
Prohibition aga^'nst grogging spirit casks 
—Penalties— Mitigation. 
S. was a dealer in spirits. After 29 casks had 
been emptied of spirits he put a qiuintity of 
water into each of thenij with the result Oiat 
the spirits which had been absorbed by the 
wood of the casks were extracted. There 
were also found on his previises 33 gallons 
cf spirits ichich had been extracted from the 
wood of casks in a similar way. An 
infarmaUon was laid against him, claiming 
a penalty in respect of each of the 29 casks 
and also a penalty in respect of the 33 
gallons of spirits. 
Held, that S, was guilty of the contraventions 
charged, and had incurred the penalties 
sued for, and that the court had power to 
mitigate the penalties. 
This was an information brought by the 
Lord Advocate, as representing the Commis- 
sioners of Inland Hevenue, against John 
Stewart, dealer in spirits, Fountain Bridge, 
Edinburgh, for contraventions of section 4 
of the Finance Act, 1898 (61 & 62 Vict. c. 10). 
Section 4 is as follows: "(1) A person 
shall not (a) subject any cask to any pro- 
cess for the purpose of extracting any 
spirits absorbed in the wood thereof ; or 
(&) have on his premises any cask which is 
being subjected to any such process, or any 
spirits extracted from the wood of any cask. 
(2.) If any person contravenes this section 
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he shall for each offence incur a fine of 50Z. 
(3) AJl spirits extracted in contravention of 
this section shall be deemed to be spirits 
unlawfully kept or deposited within the 
meaning of the Spirits Act, 1880, and every 
cask which is being subjected to any such 
process, or which, being upon premises upon 
which spirits so extracted are found, has been 
subjected to any such process, shall be 
forfeited." 

The information charged Stewart with 
having, on the 25th of October, 1898, on his 
premises 29 casks which were being subjected 
to a process for the purpose of extracting 
the spirits absorbed in the wood of the casks, 
and also with having on his premises on the 
same date 33 gallons of spirits which had 
been extracted from the wood of casks. It 
contained 30 counts, under each of which a 
penalty of 502. was claimed, or 1,500Z. in all. 
Stewart pleaded not guilty and that the 
information should be dismissed in respect 
that the 30 coants charged but one offence 
under the statute, rendering him liable in 
only one penalty of 50/., and that the opera- 
tions complained of consisted of rinsing, 
which was not struck at by the statute and 
was permitted by the Bevenue authorities, 
and that, in any view, the penalties claimed 
were excessive and should be mitigated. 

The information was heard on the 21st of 
March, 1899, when evidence for the prosecu- 
tion and defence was led. 

The Solicitor-General CScoU-Dickson, Q.C.) 
and Young for the Crown. 
Baxter for the defender. 
March 30th.] Lord Stormonth Darling. 
—The operation of "grogging," to which 
this information relates, consists of pouring 
water into a cask which has contained spirit, 
and thereby extracting the spirit which has 
been absorbed in the wood. Before the 
Finance Act of 1898 the operation was not 
illegal and was extensively practised. On 
spirit so extracted no duty is paid when it 
enters the cask, but so long as duty was paid 
on it after its extraction (as it sometimes 
was) the practice was anobjectionable from a 
Bevenue point of view. I suppose, however, 
that it was found much more common for 
payment of duty to be evaded, and accord- 
ingly the Act of 1898, by section 4, prohibited 
the practice altogether. Now, that is 
undoubtedly a rather curious piece of legis- 
lation. The effect of it is to prohibit a man 
from recovering and using his own property, 
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simply from a fear that he may fail to pay 
the duty. The owner thereby loses his 
absorbed spirit, and the Exchequer loses the 
duty which ought to be paid upon it. The 
new rule is certainly open to the observation 
of being a counsel of despair, but the Legisla- 
ture has seen fit to enact it, and it must be 
enforced. The question here is whether the 
defender has contravened the Act (1) by 
having on his premises, on the 25th of 
October last, 29 casks which had been sub- 
jected to the process of grogging, and (2) by 
having on his premises another cask contain- 
ing spirits extracted from the wood of casks. 
The grogging of the 29 casks is proved 
beyond all doubt. The defence set up on 
record — that the casks had only been sub- 
jected to the legitimate process of " rinsing" — 
entirely fails. The purpose of "rinsing** 
is to clear out spirit which has been left 
adhering to the sides of the cask, without 
being absorbed in the wood, and it takes 
only a few minutes. Now, the water had 
been poured into these casks about 
8 p.m. on the 24th of October; the 
casks had then been tightly bunged, and 
the water was left in them till the Revenue 
officers arrived between 11 and 12 o'clock 
next forenoon. The excuse suggested for 
that is that the cellarman had no one to 
assist him in emptying out the water on the 
evening of the 24th. That is not a very 
probable excuse, but, even if well founded, 
it does not make it the less grogging to 
leave water in an empty cask for 16 hours. 
Indeed, the defender's counsel hardly dis- 
puted that what he called a "technical" 
breach of the statute had been committed in 
the case of these 29 casks. The proof with 
regard to the 30th count of the information 
is not so absolutely clear, but I think it is 
sufficient. Merely to prove that a cask con- 
tained "grog" might not be inconsistent 
with the idea that the legitimate " rinsings " of 
the other casks had been poured into it, in 
order that it might be sent off to the rectifier. 
That is the defence suggested here, but it is 
at variance both with what the defender 
himself said to Mr. Douglas, the collector, 
at the time, and also with the admitted fact 
that the contents of this cask were a 
remnant of some stuff which had been sent 
to Messrs. D. and L Thomson on the 12th of 
October. Now, it appears from the defen- 
der's books that what was sent to Messrs. 
Thomson on the 12th of October was 
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originally described as " grog," and that the 
entry stood in that form when the Revenue 
officers examined the books on the 25th of 
October. Since then the word " washings " 
has been superinduced over the word " grog," 
so as to make it appear that the consignment 
to Messrs. Thomson consisted of " rinsings." 
But that was an afterthought, and I have 
no doubt on the evidence that what was 
sent to Messrs. Thomson on the 12th of 
October was " grog " and not "rinsings." If so, 
the cask referred to in the 30th count con- 
tained " grog " also. Counsel for the defen- 
der did not maintain that it was necessary 
for the Grown to prove personal knowledge 
on the part of his client. It is enough ander 
the statute if the thing forbidden was done 
" on his premises," whether with or without 
his knowledge. But it was strongly urged 
for him that the whole 30 counts of the 
information, or at all events counts 1 to 29, 
constituted only one offence, and could be 
visited with only one fine. It seems to me 
that the Act is quite explicit in excluding 
any such arguments. "Any cask" plainly 
means any single cask, and not any number 
of casks. If so, the grogging of a single 
cask constitutes an offence, and the statute 
declares that for " each offence " a fine shall 
be incurred. Another argument was, how- 
ever, submitted for the defender which I have 
considered with all the more care that it is 
one of general interest. It is to the effect 
that the Court of Exchequer has power to 
mitigate such penalties as this. If the penalty 
here enacted instead of being " a fine of 50f.*' 
had been "a fine not exceeding 50Z." there 
would of course have been no question of 
the right of any court having jurisdiction to 
make the fine as much under the maximum 
as it thought fit. But where a penalty or 
fine is enacted in absolute terms I rather 
think that no such right of modification 
exists unless it is conferred expressly in 
some other way. The remarkable thing 
is that, with regard to all inferior courts, 
the right of modification has been con- 
ferred quite unmistakably. In Scotland 
it is conferred by the Summary Jnrisdiotion 
Act of 1881, section 6 of which declares that, 
when the punishment of a penalty or fine is 
imposed, the court may reduce the amount 
of such fine, and section 11 declares that " the 
Summary Jurisdiction Acts shall, notwith* 
standing any special provisions to the contrary 
contained in any of the statutes relating to her 
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Majesty's Bevenae under the control of the 
Commissioners of Inland Bevenae or the 
Commissioners of Customs, apply to all 
summary proceedings under or by virtue of 
any of the said statutes." It would certainly 
be a very remarkable thing if a power thus 
entrusted to all inferior courts were with- 
held from the Supreme Court. But the Act 
of Queen Anne which established the Scottish 
Court of Exchequer contained a provision 
with, reference to " any fines, issues, amercia- 
ments, forfeited recognisances, or any other 
forfeitures, debts, or duties due or payable 
to the Crown," to the efEect that the said 
court should have full power and authority 
*' to make and take any fitting or reasonable 
composition for the same as in the judgments 
and discretions of the Barons of the said 
Court of Exchequer . . . should be found 
and thought just and reasonable." In Lord 
McLaren's Collection and Procedure Acts 
this provision is treated as conferring a 
power to mitigate fines. No doubt the lan- 
guage savours of a time when the Court of 
Exchequer exercised administrative as well 
as judicial functions. But I think it has the 
effect which Lord McLaren ascribes to it. I 
cannot assent to the argument urged by 
Crown counsel that the Act of Queen Anne 
was impliedly repealed by the Exchequer 
Act of 1856. That Act repeals existing 
statutes only " in so far as may be necessary 
to give effect to the provisions of this Act 
and no further or otherwise." The Act 
of 1856 transferred to the Court of Session 
the whole "power, authority, and juris- 
diction" belonging to the old Court of 
Exchequer, but it was not the least necessary 
for giving effect to that or any other of its 
own provisions to repeal a power possessed 
by the old court of mitigating fines. Nor 
can I assent to the argument that the power 
possessed by the Commissioners of Inland 
Bevenue under section S5 of the Inland 
Bevenue Begulation Act, 1890, to mitigate 
or remit any fine or penalty, whether before 
or after judgment, is at all inconsistent 
with a power in the Supreme Court to 
inflict a modified fine. There can be no 
greater inconsistency in the case of the 
Supreme Court than in that of the inferior 
courts, and we have seen that the latter 
courts admittedly possess the power. I 
therefore reach the conclusion that the 
Court of Exchequer has the power of 
mitigating fines, and I think that the present 
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is a proper case for exercising the power. 
If I were to infiict the full penalties they 
would amount to a sum of 1,500/., which is 
out of all proportion to any possible profit 
to be derived from grogging even on the 
most extensive scale. Moreover the process, 
which in its own nature has nothing un- 
lawful about it, had been recognised by law 
down to a period only three months before 
the date of the acts complained of, and the 
new state of things ma> not have been fully 
realised. I shall, therefore, limit the fine to 
bl. under each count of the information, or 
150Z. in all. But as my power to do this is 
of importance in the general administration 
of the Court of Exchequer I shall per- 
sonally be glad if the point can be settled 
by a more authoritative judgment than 
mine. 

Judgment for ike Orovm, 
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GORDON V. CANN. 

Local Government — Bicycles — Carrying of 
lights — " One hour after sunset, and one 
hour before sunrise " — Definition — 
Local Government Act, 1888 (51 & 52 
Vict, c 41), 8. 85— Statutes (Definition of 
Time) Act, 1880 (43 & 44 Vict. c. 9). 
In section 85 (1) (a) of the Local Government 
Acty 1888, (he expressions ** sunset** and 
" sunrise " mean the local times of actual 
sunset and sunrise, and not according to 
Greenwich mean time. 
Case stated by justices in and for the city 
and county of Bristol. 

At a petty sessions holden at the Petty 
Sessional Court House, Bristol, in and for 
the city and county of Bristol on the 9th of 
September, 1898, an information, preferred 
by James Cann, chief superintendent of the 
police force of the said city and county 
(hereinafter called "the respondent"), against 
George Gordon (hereinafter called **the 
appellant "), under section 85 (1) clause (a) of 
the Local Government Act, 1888 (51 & 52 
Vict. c. 41), was heard and determined by us, 
the said i)arties and their respective solicitors 
being present ; and upon such hearing the 
appellant was duly convicted of the offence t 
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charged, and we fined him in the mitigated 
penalty of 5«., and 98. for costs, subject to the 
following case : — 

1. The appellant on the 19th of Augost 
last, at 15 minutes after 8 o'clock in the even- 
ing (reckoning according to Greenwich mean 
time), was at Gotham-road, a highway and 
street and carriage-way within the said city 
and county, with a bicycle, on which he was 
riding. There was no lamp attached to it 
exhibiting any light. A police constable 
called the appellant's attention to the fact 
by saying to him, *' It is time your lamp was 
lighted." 

2. The appellant replied, "Lighting up time 
is not until 8.20 p.m.," but on the constable 
telling him 8.13 p.m. was the proper time for 
lighting up the appellant, saying he " knew 
better," rode away, giving his correct name 
and address, it being then 8.16 p.m. by 
Greenwich mean time. 

3. The appellant proceeded to ride home 
and would in due course arrive there in 
about a minute afterwards. 

The respondent produced in evidence 
a letter, admitted by the appellant to have 
been written by him, of which the following 
is a copy : — 

•* George Gordon and Son, 

" Wholesale Stationers and Printers, 
** 10, Old King-street, Bristol, 

" 25th of August, 1898. 

" The Chief Constable, Bristol. 

"Dear Sir, — On Friday evening last, the 
19th of August, I was riding my bicycle past 
Highbury Chapel, Gotham, when a policeman 
on duty there called to me to light up. 

" As the time was only 8.15 1 objected, and 
dismounted to endeavour to prove to him 
that he was in error. He would not listen 
to any argument, but said if I got up again 
he would require my name and address. 

" Of course, as the correct time to light up 
was 8.25, 1 refused to be dictated to and got 
on my machine to ride home. 

" The constable came after me and called 
on me to dismount. 

"I could easily have ridden off, but did 
not wish to produce a scene, so got off, gave 
my name and address, and again got up, after 
being again reminded that I was repeating 
the offence. 

" I am not a scorcher, but a very careful 
rider. 
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" May J ask if the constable was acting (as 
he said he was) within his instructions in 
what he did 7 

" I await an early reply. 
" Yours truly, 

"Geo. Gordon, Jk. 
"1, Glare Road." 

4. In consequence the chief superinten- 
dent was authorised to lay the information 
and obtain a decision on the i>oint of law 
raised by the appellant. 

5. The words in the Local Government 
Act, 1888, the statute creating the offence 
(if any), after declaring a bicycle to be a 
carriage, are as follows : — 

" (a) During the period between one hour 
after sunset and one hour before sunrise, 
every person riding or being upon such 
carriage shall carry attached to the carriage 
a lamp which shall be so constructed and 
placed as to exhibit a light in the direction 
in which he is proceeding, and so lighted and 
kept lighted as to afford adequate means of 
signalling the approach or position of the 
carriage. 

" And any person summarily convicted of 
offending against the regulations of this sec- 
tion shall for each offence forfeit and pay 
any sum not exceeding 408." 

6. In support of the information the 
respondent's solicitor relied upon the follow- 
ing provision in the Statutes (Definition 
of Time) Act, 1880 (43 & 44 Vict. c. 9). 

"Whenever any expression of time occurs 
in any Act of Parliament, deed, or other legal 
instrument the time referred to shall, unless 
it is otherwise specifically stated, be held in 
the case of Great Britain to be Greenwich 
mean time." 

7. The solicitors on both sides admitted, 
and we find, that on the 19th of August 
last the hour of sunset at Bristol was 10 
minutes later than the hour of sunset at 
Greenwich, which by Greenwich meantime 
was 8.13 p.m., and consequently on reference 
to any clock set by Greenwich mean time 
the time of the actual hour of sunset at 
Bristol would read according to such clock 
as 8.23 p.m. 

The police officer^s watch, which was kept 
by Greenwich mean time (that being the 
time usually kept in Bristol), was correct, 
and it showed the appellant to be riding 
without a light at 8.16 p.m., nevertheless, the 
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time of " one hour after Bonset " at Bristol 
had not then actually as yet arrived. 

8. On behalf of the appellant the defendant's 
solicitor contended that it was manifest that 
the appellant did not wish to defy the law, 
but to comply ; he did not rest on the absence 
of mens rea as a ground for dismissing the 
information, as he relied on other purely 
legal grounds, viz.: — 

That the Act of 1880— the Statutes (Defi- 
nition of Time) Act — referred to statutes 
and documents mentioning the time of the 
dock or hours or minutes of the day, and not 
to those mentioning the movements of the 
sun. 

That the solar day was not the same every- 
where, but varied according to latitude and 
longitude and the time of the year. 

That the sun was sometimes before and 
sometimes after mean time. 

That the Local Government Act, 1888, was 
a later statute than that of 1880 ; that by 
section 85 it intended to provide for lights 
being used according to the varying hours of 
darkness in different places, and did not 
require that they should be used between 
the same times of the day at each of the 
extreme ends of England. 

That if other than the natural meaning of 
the words "sunrise" and ** sunset'' were to 
be applied a special definition of such words 
would be given ; and he quoted the regula- 
tions made under the Merchant Shipping 
Acts in reference to lights in illustration of 
his argument, and referred to the common 
law time for levying a distress. 

9. On behalf of the respondent his solicitor 
contended that the object of the statute of 
1880 was to provide one certain, easily ascer- 
tainable time for all England ; and that it 
regulated all statutes as well as documents 
in which there were " expressions relative to 
time." 

That one "hour after sunset" was an 
expression relative to time. That no other 
time than Greenwich mean time was specifi- 
cally stated in the Act of 1888, and, conse- 
quently, to take "Greenwich mean time" 
was the correct method of ascertaining when 
bicycle lamps should be lighted in any part 
of England. 

10. We considered that it was to the advan- 
tage of the public that there should be a readily 
ascertained time for lighting bicycle lamps, 
and that it should be the same all over 
England. That the true construction of the 
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two Acts of Parliament which had been 
quoted was to read them together, and so to 
regulate and fix the time. The Local Govern- 
ment Act, 1888, refers to " one hour after 
sunset," which we regarded as an "expression 
of time," and when there is such an " expres- 
sion of time" the Act of 1880 defines that it 
is to be held to be " Greenwich mean time." 
Consequently we convicted the defendant, 
who had no lamp lighted when spoken to by 
the police officer, and we fined him 5^., with 
9«. for costs, which amount he paid subject to 
this appeal. 

11. The question of law for the opinion 
of the court in this case is : Whether the 
Statutes (Definition of Time) Act, 1880, 
applies to section 85 of the Local Govern- 
ment Act, 1888, so as to require the expres- 
sions " one hour after sunset," and " one hour 
before sunrise " to be interpreted as meaning 
" one hour after sunset at' Greenwich," and 
"one hour before sunrise at Greenwich." 
If so, the conviction is to be affirmed, other- 
wise it is to be quashed. 

Given under our hands at the Petty 
Sessional Courthouse, in the city and county 
of Bristol, this 27th day of October, 1898. 
(Signed) Wm. A. Latham, 

W. Dove Willcox. 

Macmorran, Q.C. (-4. Glen with him), for 
the appellant.—" Sunset " is not an expres- 
sion of time within the meaning of the 
Definition of Time Act, 1880. If " sunset " 
was an expression of time within the Act it 
must be read as equivalent to " Greenwich 
mean sunset," which, it was capable of being 
contended, must mean 6 p.m. all the year 
round. The Local Government Act intended 
to provide for lights being used according to 
the varying hours of darkness in different 
places. If the interpretation of the magis- 
strates was adopted it would lead to obvious 
practical absurdities. 

There was no appearance for the respon- 
dent. 

Lawbance, J.— I am not surprised that 
no one has appeared on behalf of the respon- 
dent. In my opinion there is no doubt that 
the magistrates are wrong. The conviction 
must be quashed. 

Channell, J.^I am of the same opinion. 
Appeal allotted. 

Solicitors for the appellant : Darley and 
Cumberland, for Gilmore, Mawer, and Lloyd, 
BristoL 
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QUEEN'S BENCH DIVISION. 



January 27. 
KITSON V, ASHE. 

Local governmeni— Municipal corporation— 
Bye-law — Validity — Private ground 
used for betting — " Place of public 
resort " — Middlesbrough Improvement 
Act, 1877 (40 & 41 Vict. c. xxx.), s. 25. 
The Corporation of Middlesbrough made the 
following bye-law under the powers 
granted to them by the Middlesbrough 
Improvement Act, 1877 (40 & 41 Vict, 
c. xxx,\ s. 25 : — 
" Any person who shall frequent and use any 
streety passage, recreatioti ground^ or other 
pUwe of public resort within the borough 
of Middlesbrough, either on behalf of 
himself or of any other person, for the 
purpose of bookmahing or betting, or 
watering or agreeing to bet or wager, with 
any person shall be liable to a penalty not 
exceeding 61. for each offence^ 
The Middlesbrough Improvement Act, 1877 
(40 db 41 Vict, c. aexx.'), s, 25, enacts: 
" The corporation from time to time may 
make such hye-laws as they think fit for 
the prevention of betting . . , in the public 
streets, passages, Albert-park, and recrea- 
tion grounds, and other places of public 
resort within the borough . . . and may 
impose penalties for the breach and non- 
observance thereof not exceeding W. for 
each offence.'* 
Held, that the bye-law was not ultra vires, and 
that a place to which the public habitually 
resorted, although without any permission 
from the owner, vxis a place of public 
resort within the meaning of the Act and 
bye-laws. 
Case stated by the stipendiary magistrate 
for the borough of Middlesbrough. 

The appellant was summoned upon an 
information laid by the respondent, by which 
the appellant was charged for that he on the 
2nd of June, 1898, at the borough of Middles- 
brough, did use and frequent a certain 
place called the Betting Ground, in Snowdon- 
road, for the purpose of bookmaking or 
betting, contrary to the bye-law in such case 
made and provided. 

By the Middlesbrough Improvement Act, 
1877 (40 & 41 Vict. c. xxx.), s. 25, " The cor- 
poration from time to time may make, and 
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when made may repeal, amend or alter such 
bye-laws as they may tiiink fit for the pre- 
vention of betting, gambling, and playing 
of pitch-and-toss, and of public offences and 
nuisances in the public streets, passages, 
Albert-park and recreation grounds, and 
other places of public resort within the 
borough, and may impose penalties for the 
breach or non-observance thereof not ex- 
ceeding bl. for each offence." 

The bye-law under which the proceedings 
were taken is as follows : ** Any person who 
shall frequent and use any street, passage, 
recreation ground, or other place of public 
resort within the borough of Middlesbrough, 
either on behalf of himself or of any other 
person, for the purpose of bookmaking or 
betting, or wagering or agreeing to bet or 
wager with any person shall be liable to a 
penalty not exceeding bl. for each offence." 

The following facts were either proved or 
admitted : — 

The place called the " Betting Ground " 
was a piece of private ground, situate in the 
borough of Middlesbrough, about 70 yards 
by 35 yards upon which the owner was from 
time to time building houses. It was not 
enclosed by any barrier or fence, but was 
bounded by Snowdon-road, Italy-street, 
Charlotte-street, and Washington-street. On 
two sides there were flagged footpaths. 
The piece of ground was used by book- 
makers and members of the public averaging 
in number about 300 persons daily, who went 
there for the purpose of betting, but without 
permission from the owner to do so. On the 
day in question the appellant and other 
bookmakers frequented and used the piece of 
ground for the purpose of bookmaking and 
betting. The appellant and the other book- 
makers did not confine themselves to any 
spot in the piece of ground, and had no 
apparatus to denote the spot on which they 
carried on their business, but moved about 
and made bets in various parts of the piece 
of ground. The appellant and other book- 
makers conducted their business in an orderly 
manner and did not cause any nuisance, 
annoyance or obstruction whatever to per- 
sons using the streets or footpaths which 
bounded the piece of ground, or to any of the 
residents in the houses in the immediate 
neighbourhood, and no complaint had been 
made to the police that the presence and 
conduct of the appellant or other book- 
makers or penons who osed the pieoe of 
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fifroand caiued either a Doisanoe or annoyance 
or obstruction to the public. 

It was contended on behalf of the appel- 
lant that the bye-law did not apply to private 
property within the boroagh, and that the 
piece of gronnd on which the appellant had 
been bookmaking and betting was neither a 
street, passage, recreation ground nor other 
place of public resort within the meaning of 
the bye-law. 

It was further contended that if the piece 
of ground was either a street, passage, 
recreation ground or other place of public 
resort within the meaning of the bye-law, 
then the bye-law was unreasonable and ultra 
vires, because bookmaking and betting were 
not illegal, and in the case of private pro- 
perty the bye-law must be confined to 
matters causing a nuisance, annoyance or 
obstruction to the public in the borough. 

The stipendiary magistrate was of the 
opinion that the piece of ground was a 
place of public resort within the meaning 
of the bye-law, and that the bye-law was 
not ultra vires and convicted the appellant. 

The question for the opinion of the court 
was whether upon the above statement of 
facts the magistrate came to a correct 
conclusion in point of law, and if not, what 
should be done in the premises. 

B. Lueh for the appellant. — The magistrate 
was wrong in both points argued before 
him. In the first place the bye-law does 
not apply to inivate property. The Middles- 
brough Improvement Act, 1887, s. 26, only 
empowers the corporation to make bye-laws 
as to the prevention of gambling and betting 
'* in public streets, passages and recreation 
grounds and other places of public resort.'* 
The case finds as a fact here that the 
Betting Ground is private property, and 
the corporation under this bye-law cannot 
interfere with what goes on there. A place 
of *' public resort" must be a place where 
the public have a right to resort, here 
they could be excluded by the owner if 
he chose. In the second place the bye- 
law is tdtra vires, and therefore void. It 
does not come within the words of the 
section which enables it to be made, for it 
omits the word ''public" before streets. 
Betting is not in itself illegal unless it is 
carried on in contravention of the Betting 
Act, 1853 <16 & 17 Yiftt. c. 119), but this bye- 
law puri>ort8 to turn into a crimitial 'Offence 
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what was no offence before. On that gronnd 
the bye-law is invalid. He referred to 
StHckland v, Hayes, [1896] I Q ^. 290 ; 
60J.P. 164 

ScoU Fox, Q.O., for the respondent.— The 
bye-law comes within the powers conferred 
by the Act and applies to this case. It is 
not necessary that a " place of public resort " 
should mean a place where the public have a 
right to resort, it is sufficient, as is found in 
this case, that they do in fact resort there. 
The argument that as the bye-law creates a 
new offence, and is, therefore, invalid, cannot 
be supported after the decisions in Burnett v. 
Berry, [1896] 1 Q, B. 641 ; GO J. P. 375, and 
Kruse V. Johnson, [1898] 2 Q. B. 91 ; 62 
J, P. 469. 

Lawrance, J.— I am of opinion that the 
conclusion arrived at by the magistrate in 
this case was perfectly right, and ought to be 
affirmed. The bye-law under which the 
appellant was convicted is set out in the 
case, is made under the powers conferred by 
section 25 of the Middlesbrough Improve- 
ment Act, 1877 (40 & 41 Yict. c. xzx.), and 
with the exception of one word follows the 
words of that section. The only difference 
between the two is that the " public " occurs 
before the word ** streets" in the section, but 
not in the bye-law. But the sole question 
we have to decide here is whether betting 
on private ground, where people habitually 
assemble for betting, vi betting in a place of 
''public resort" within the meaning of the 
section and the bye -law. The case states 
that the place in question is called the 
Betting Ground. It is clearly a place of 
public resort in the ordinary sense of the 
words. The public do, in fact, go there, 
though if the owner pleased they could be 
turned off ; but in the same way people could 
under certain circumstances be turned out of 
many other places, such as parks and recrea- 
tion grounds, which are undoubtedly places 
of public resort. It is like the case of a 
vacant piece of ground, such as one some- 
times sees situate between a highway 
and a dwelling-house, on to which the public 
do as a matter of fact go, although the land 
belongs to the owner of the house, and he 
could exclude the public from it if he chose 
to do so. That would certainly be correctly 
described as a place of public resort. It does 
not matter who the owner is, or what his 
rights are, so long as the place is in fact 
resorted to by the public 
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Channell, J.— I am of the same opinion. 
The qnestion which came before the court in 
BumeU v. Berry, [1896] 1 Q. B. 641, was 
altogether a different case. There it was a 
qnestion whether such a bye-law as this 
could be made under the provisions of the 
Municipal Corporations Act, 1882 (45 & 46 
Vict. c. 60), s. 23. In my opinion a bye-law 
could not be made under the Middlesbrough 
Improvement Act, 1877 (40 & 41 Vict, 
c. xxx), to prevent betting in a purely 
private place, but this bye-law does not 
purport to do that. I think the bye- 
law now before us covers the present case 
and that it is within the power conferred by 
the Act. It is really the same point which- 
ever way it is put, for the words of the bye- 
law substantially follow the words of the 
Act. The bye-law imposes a penalty on any- 
one who shall " use or frequent any street, 
passage, recreation ground or other place of 
public resort within the borough" for the 
purpose of betting. The only question is. 
To what places do these words extend 7 Does 
" other place of public resort " mean a place to 
which the public are entitled to go as of 
right, or a place to which the public do go 
as a matter of fact 7 I think that the latter 
is the true meaning, as the owner of this 
land does permit the public to go on it, and 
the public do in fact go there. I think it 
comes within the words of the bye-law, 
and the conviction must be upheld. 

Appeal dismissed. 

Solicitors for the appellant: Hamlin, 
Grammer and Hamlin, for Wilkes and 
Wilkes, Middlesbrough and Darlington. 

Solicitors for the respondent: Self rage 
and Company. 
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QUEEN'8 BENCH DIVISION. 

March 22. 

ATTORNEY-GENERAL V, FURNE8S RAILWAY 
COMPANY AND ANOTHER. 

Bevenue — Bailway company -— Duty on 
passenger fares exceeding Id. a mile— 
Reserved accommodation in third class 
—5 & 6 Vict. c. 79, s. 2, and schedule- 
Cheap Trains Act, 1883 (46 & 47 Vict 
c. 34), ss. 2, 8. 
H here a railway company who had abolished 
second-class carriages on their railway 
made an additional charge for reserved 
accommodation in their third-class car* 
riageSy it was held that this extra payment 
was a ^*fare " tcithin section S of the Cheap 
Trains Act, 1883 (46 <& 47 Vict. c. 34), and 
was liable to duty as such under b d 6 
Vict, c, 79, s. 2, a7id schedule. 
Information by the Attorney • General 
claiming duty on "fares" from the defen- 
dant railway company. 

(1) By the Act 5 & 6 Vict. c. 79 (section 2 
and schedule), there is charged and payable 
to her Majesty for and in respect of all 
passengers conveyed for hire upon or along 
any railway a duty at and after the rate of bl. 
for 1002. upon all sums reoeived or charged 
for the hire, fare, or conveyance of all such 
passengers. 

(2) The regulations for charging the duty 
are contained in that Act and in 10 & 11 
Vict. c. 42, ss. 1, 2 ; 11 & 12 Vict. c. 118, s. 2 , 
and 26 & 27 Vict. c. 33, s. 13. 

(3) By section 4 of the said Act 5 & 6 Vict, 
c. 79 it is enacted in effect that every railway 
company in Great Britain should keep an 
account of all money received or charged 
daily for fares, and deliver the same to the 
Commissioners of Stamps and Taxes monthly. 

(5) By the Cheap Trains Act, 1883 (46 & 47 
Vict. c. 34), certain alterations were made in 
the charge of duty, and section 2 (1) provides 
that fares not exceeding the rate of Idf. a 
mile shall be exempt from duty, but fares 
for return or periodical tickets shall be 
exempt from duty only where the ordinary 
fare for the single journey does not exceed 
that rate. By section 8, **The term *fare* 
includes all sums received or charged for the 
hire, fare, or conveyance of passengers upon 
or along any railway/' 
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attobinet-general v, furness railway 
Company and Another. 

(6) The defendant company, the Farness 
Bvlway Company, is a railway company to 
which the said Acis apply. ... It was incor- 
porated on the 23rd of May, 1844 (7 & 8 Vict, 
c. 22), and its offices are in Barrow-in- 
Fnrness. The line extends from Camforth 
to Whitehaven and covers a distance of 170} 
miles, and there are 84 stations for taking up 
and setting down passengerE. The general 
manager and secretary is the defendant 
Alfred Aslett. 

(7) The third-class fares charged on the 
said railway have since the passing of the 
Cheap Trains Act, 1883, been reduced, and 
are now at the rate of Id, a mile. 

GO) The following statement (issued with 
the authority of the defendant company) 
describing the proposed new practice was 
published in the Eailway Times of the 12th of 
June, 1897 :— "The directors of the Furness 
Bailwaj Company have decided to issue 
'supplementary reserve tickets' to holders of 
third-class tickets on the following liberal 
terms — up to 15 miles, 3d. per passenger ; 
16 to 30 miles. Qd, per passenger ; 31 to 50 
miles, 9d. per passenger ; 51 to 75 miles, Is, 
per passenger ; 76 to 100 miles, U. 3d. per 
passenger; 100 to 150 miles, U, 6d. per 
passenger. ... A certain number of third- 
class compartments will have labels placed 
on the windows, as is now done to indicate 
* Smoking,' simply with the words * Beserved 
tickets.' All the station-masters and guards 
will be supplied with these labels, and the 
reserved compartments will be increased or 
diminished day by day in accordance with 
requirements." 

(11) The new practice of the defendant 
company described in the preceding para- 
graph commenced on or about the 1st of 
July, 1897, when the issue of second-class 
tickets was abolished, and in lieu thereof 
" reserved accommodation " was provided by 
the issue of " supplementary reserved 
tickets," and certain third-class compart- 
ments were reserved for the holders of these 
tickets. In many cases the additional charge 
so levied brings the fare up to an amount 
exceeding the former second-class fares. 

(12) The scale of charges now in force 
is as follows :--Up to 10 miles— single 
journey 2rf., return 3d..; 11 to 20 miles- 
single journey 3d., return 4d. ; 21 to 30 miles 
^single journey 4d., return 6d. ; 31 to 45 
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miles— single journey 6d., return 9d. ; 46 to 60 
miles— single journey 9d., return 1«. 3d.; 
61 to 75 miles— single journey Is,, return 
U, 6d. 

(13) The defendants have not included 
in their return or monthly accounts any 
statement of the receipts derived from the 
issue of " supplementary " or ** reserved " 
tickets, and they also continue to claim 
exemption from duty in respect of receipts 
for third-class tickets, whether "supple- 
mentary " or " reserved " tickets have or have 
not been used in conjunction therewith, and 
they deny that the payments for "supple- 
mentary reserved accommodation" form 
part of the fares, and refuse to account in 
respect thereof. The Attorney-General 
prays that it may be declared that the 
defendant company are liable to pay du^y 
at the rate of bl. for every IQOl, in respect 
of all passengers conveyed by them for hire, 
upon or along their said line of railway, 
upon all sums received or charged for the 
hire, fare, or conveyance of such passengers 
(including sums received or charged for 
what is called by the defendants "supple- 
mentary " or " reserved " accommodation), 
except when the total fare or sum charged or 
received does not exceed the limit specified 
in section 2 (1) of the Cheap Trains Act, 
1883. 

The Solicitor-General (Sir R. Finlay, Q.C.) 
iVaughan Hawkins with him) was stopped by 
the court. 

CrippSf Q.C. CHarold Russell with him). — 
The payment in question is not a fare. It is a 
payment for increased comfort. If a rug or 
pillow is hired by a passenger from the rail- 
way company, no one would think of levying 
passenger duty for payments in respect 
thereof. This payment was of a kindred 
nature. In respect of Pullman cars, duty is 
not payable. That, however, is because the 
Pullman Car Company is a distinct company. 
The case as to sleeping carriages — Attorney' 
General v. London and North-Western Railway 
Company^ 6 Q, B. D. 216 — ^is not decisive 
against this view. As a matter of con- 
venience, there being no complete record 
kept of these extra payments, it would be 
extremely difficult for the company to 
include in their monthly return of fares so 
much of the money received for this extra 
accommodation as should bring up the fare 
to above Id. a mile. 
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Attornet*0enrral v. Fubness Railway 
Company and Another. 

Grantham, J.~I have no doubt that the 
railway company are liable to pay this duty. 
They are to be complimented on a very 
reasonable effort to suit the convenience of 
the public, but I cannot help saying that I 
think it possible that there may have been 
an arri^re pemde in the minds of those who 
instituted the system that in this way fares 
almost equal to second-class fares might be 
received without payment of duty. The 
question in this case is whether the company 
are liable to the duty. I cannot see why 
they should escape. It may be difficult for 
the company to make up the necessary 
return, but that difficulty must be met ; it 
could be done by some system of coupons or 
extra tickets. The extra payment, in my 
opinion, in this case is for the conveyance of 
passengers and not for any personal con- 
venience, such as the rug and pillow men- 
tioned in the argument. It therefore comes 
under the word "fare." There must be a 
decision in favour of the Crown. 

Kennedy, J.— I am of the same opinion. 
This was the creation in effect of an inter- 
mediate class of carriage between a third and 
a first. If something clearly not necessary 
for the conveyance of the passenger had been 
provided, such as a dinner or electric light, 
then the question would not be so clear. 
Under the circumstances of the present case 
the contention for the Crown was obviously 
right. 

Judgment for the Crown, 

Solicitors for the appellants: Currey, 
Holland and Currey. 

Solicitor for the Crown ; Solicitor for 
Inland Bevenue. 
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CENTRAL CRIMINAL COURT. 



May 12, 13. 
[Before Bidley, J.] 

REG. V, BIRT. 

Criminal law— Intent to defraud— Publish- 
ing a false statement with intention it 
should be acted upon — Presumption of 
law. 

Xf a director or manager of a public company 
publishes a false statement of account, 
hnowing that it isfalse, with the intent that 
it shaU be acted upon by those whom it 
recu^heSt he is guilty in law of publishing 
such statement unth intent to defraud. 
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The defendant was indicted under sections 
83 and 84 of the Larceny Act, 1861, as 
follows : — Central Criminal Court, to wit. The 
]urors tor our lady the Queen upon their 
oath present that at the time of the com- 
mitting of the offence hereinafter mentioned 
George Raymond Birt was the manager of 
a certain public company called the Mill wall 
Dock Company, and that he the said George 
Baymond Birt, as being such manager as 
aforesaid, on the 1st of August, ▲.D. 1884, at 
the parish of St. Olave, Hart-street, in the 
City of London, and within the jurisdiction 
of the said court, did unlawfully make, 
circulate and publish, and concur in making, 
circulating and publishing, a certain written 
statement and account, to wit, the balance 
sheet for the said company for the half-year 
ending the 30th of June, A-D. 1884, which said 
written statement and account was false in a 
certain material particular, that is to say, in 
this, to wit, a certain item on the credit side 
of the said half-yearly balance sheet of the 
said company of 85,455Z. lbs, Orf., for import 
and export rates and rents, which said item 
purported to include a sum of 72,940^., the 
total amount of certain sums known as 
** Outstandings," alleged to be due to the said 
company at the date of the said half-yearly 
balance sheet, he the said George Baymond 
Birt then well knowing the said written 
statement and account to be false in the 
said particular aforesaid, to wit, in this: 
that there had been falsely added to the 
total sum then due to the said company for 
outstandings as aforesaid a sum of 31,903/. 
with intent to deceive William Henry 
Roberts and others, then being shareholders 
of the said company, against the form, &c. 

Count 2 : The same as count 1, except that 
the intent alleged was " to defraud William 
Henry Roberts and others, then being share- 
holders of the said company." 

Count 3 : The same as count 1, except that 
the intent alleged was "to induce such 
persons as might read the said balance sheet 
to become shareholders in the said company.*' 

Count 4 : And the jurors aforesaid, upon 
their oath aforesaid, do further present that 
at the time of the committing of the offence 
hereinafter charged the said George Raymond 
Birt was the manager of a certain public 
company called the Millwall Dock Company, 
and that the said George Raymond Birt so 
being such manager as aforesaid on the 3lBt 
of July, 1884, at the parish aforesaid in the 
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city aforesaid, and within the jurisdiction of 
the said court, unlawfully, wilfully, and with 
intent to defraud did falsify certain books 
belonging to the said company, to wit, the 
revenue books of the said company, by enter- 
ing and causing to be entered therein a 
certain statement that the sums then due to 
the said company for outstanding goods 
remaining and outstanding goods delivered 
amounted in the aggregate to a sum of 
72,940/., whereas in truth and in fact the 
sums then due to the said company as afore- 
said did not amount in the aggregate to the 
sum of 72,940/., but to a very much less sum, 
to wit, a sum not exceeding 40,937/., as he, 
the said George Raymond Birt, then well 
knew at the time when he did so falsify the 
said books as aforesaid, against the form, &c. 
There were other similar counts in the 
indictment. 

Carson, Q.C. CCharles Matthews and 
Graham-Campbell with him), appeared for 
the prosecution. 

Sir Edward Clarke, Q.C. C^orace Avory 
with him), for the defence. 

EiDLEY, J., during the course of the case, 
said : I shall tell the jury that if the defen- 
dant knowingly published the false statement 
with the intent that it should be acted upon 
by those whom it should reach, he is guilty 
of publishing it with intent to defraud. 

Sir Edward Clarke, Q.C. : The intent 
alleged in section 84 is either to deceive or 
defraud any shareholder, and the indictment 
could be drawn, as has been done here, 
alleging both of these intents. Section 83 is- 
governed by the words "with intent to 
defraud." That intent, I submit, must be 
shown to exist at the time the account is 
falsified. If necessary, I shall ask that the 
point be reserved. 

Ridley, J. : I will if necessary reserve the 
point. I shall tell the jury that the actual 
intention at the time to defraud is not 
necessary. 

Matthews : I should like to draw attention 
to the cases of Reg, v. Bill, 8 C & P. 274, 
and to Reg, v. Naylor, L. R. 1 C. C. R. 4. If 
the defendant knew that the books and 
balance sheets were false, and intended that 
they should be acted upon, he is, I submit, 
to be presumed to be guilty of the intention 
to defraud. 

Subsequently, in summing up the case to 
the jury, 

147 



63 J. P. 328. 

Ridley, J., said: The charge has two 
branches, the first is under section 84, where 
he is charged with having published false 
statements of account with intent to deceive 
shareholders, or with intent to defraud 
shareholders, or with intent to induce 
persons to become shareholders of the com- 
pany. You have to consider the intent. 
The second branch charges him with having 
falsified the accounts with intent to defraud; 
the general intent to defraud is alleged. I do 
not myself see the real difference between a 
false account pubhshed with intent to 
deceive and published with the intent to 
defraud. Again, I do not see what the real 
difference is between inducing such persons 
as should read the balance sheet to become 
shareholders and defrauding them. Surely 
the difference is to a great extent one of 
words. You ought to find the intention to 
defraud if you find that the defendant made 
or published false statements of account, 
knowing they were false, with the intent 
that they should be acted on by those whom 
they should reach. That in ordinary circum- 
stances is the presumption of law in such a 
case, but it is a presumption that may be 
rebutted. Do the facts here get rid of that 
presumption ? 

The jury said they found the prisoner 
guilty, and added, " We find that he published 
false statements of account with intent 
to deceive." 

Sir Edward Clarke : The intent alleged in 
the indictment is to deceive shareholders, the 
verdict does not seem quite complete. 

In answer to Ridley, J., the jury said the 
defendant's intention was to deceive everyone 
— the shareholders included. 

Ridley. J.— That is a verdict of guilty on 
the first count and on all the other counts, 
alleging the intent to deceive the share- 
holders, viz., 5, 9, 13, &c., and is a verdict 
of not guilty on the remaining counts. 

Sentence : Nine calendar months imprison- 
ment with bard labour. 

Solicitors for the prosecution : Blunt and 
Company. 

Solicitors for the defer ce : Lewis and 
Lewis. 
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COURT OF APPEAL. 



November 30 ; December 20, 1898. 

LYONS AND SONS V. WILKINS AND ANOTHER. 

(No. 2.) 
Trade anion — Strike— Picketing —Nuisance — 
Injunction— Conspiracy and Protection 
of Property Act, 1875 (38 & 39 Vict, c, 86), 
88. 3, 7. 
Watching and besetting a man^a house in order 
to compel him to do or not to do what is 
lawful for him not to do or to do is a 
nuisance at common law, and is, therefore, 
done " wrongfully and without lawful 
authority" within the meaning of the 
Conspiracy and Protection of Property 
Act, 1875. Watching and besetting are only 
lawful in the cases mentioned at the ejtd of 
the section, viz.. for the purpose of obtaining 
or communicating information. Besetting 
and watching the house or place of business 
of one person with a view to compel another 
person is within the section. 
Appeal from Byrne, J. 
On the 19th of March, 1896, the Conrt of 
Appeal granted an interlocutory injunction 
against the defendants, who were the secre- 
tary and one of the executive committee of the 
Amalgamated Trade Society of Fancy and 
Leather Workers (registered under the 
Trade Union Act, 1871), restraining them 
from (1) " watching or besetting the plain- 
tiffs* works for the purpose of persuading or 
otherwise preventing persons from workimir 
for them or for any purpose except merely 
to obtain or communicate information " ; 
(2) and also from preventing Schoenthal 
(who was a manufacturer employing his own 
work-people, but who worked solely for 
plaintiffs), or other persons, from working 
for the plaintiffs, by withdrawing his or their 
workmen from their employment respec- 
tively. The plaintiffs also claimed an 
injunction restraining the defendants from 
maliciously inducing or conspiring to induce 
persons not to enter into contracts with the 
plaintiffs. 

On the action coming on for trial, Byrne, 
J., made the first part of the injunction 
perpetual, and on the second part granted 
an injunction restraining the defendants 
"from watching or besetting the premises 
of Adolph Schoenthal for the purpose of 
persuading or otherwise preventing him from 
working for the plaintiffs or for any purpose 
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except merely to obtain and communicate 
information." The third part of the injunc- 
tion was, however, refused, following Allen v. 
Flood, [1898] A, a 1. 

From this decision the defendants appealed. 

W, H, CozenS'Hardy, for the appellants.— 
" Compulsion'* in section 7 of the Conspiracy 
and Protection of Property Act, 1875, means 
actual physical violence, restraint, or in- 
timidation. There has been nothing of the 
sort here. Mere peaceful persuasion is not 
within the scope of the section. No legal 
right of the plaintiffs has been infringed. 

Eve, Q.O. IWard Coldridge with him), for 
the respondents.— The judgment on the 
interlocutory application really concluded 
the matter. The plaintiffs* and SchoenthaFs 
premises were beset and watched both 
wrongfully and without legal authority, and 
with a view of compelling them within the 
meaning of section 7 of the Act of 1875. 
That section imposes penalties, and the 
words "wrongfully and without lawful 
authority** are necessary for an indictment, 
but do not add anything to the enactment. 
This case is outside of Allen v. Flood Csupra), 
W, H. Cozetis-Hardy replied. 

LiNDLET, MJEt.— The construction put by 
this conrt on 38 & 39 Yict. c. 86, sub-sec- 
tions (3) (7), when this case was heard 
in March, 1896, is adverse to the appel- 
lants, and was in my judgment correct. 
Having reconsidered my own judgment, I 
see nothing to recall or qualify. Upon the 
present appeal, however, one or two impor- 
tant questions were raised which do not 
appear to have been considered on the 
former occasion, and to them I will confine 
myself. The great point made by the appel- 
lants* counsel turned on the word " wrong- 
fully** in section 7 and on the effect of 
Allen V. Flood (supra) on the meaning of 
that word. He contended that to " watch and 
beset*' another person*s house was only 
illegal if done— (1) with a view to compel 
him to abstain from doing or to do some act 
which he has a right to do or not to do ; 
(2) wrongfully and without legal authority. 
He further contended that nothing could be 
said to be wrongful which did not violate some 
right of the complainant ; and that there was 
nothing wrongful in watching or besetting a 
house simply in order peacefully to persuade 
others to conduct themselves in some par- 
ticular way which was not unlawful for them 
to follow. This argument is, in my opinion. 
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Anotueb. 
based on a misconstraction of section 7. 
This section is a penal section, and the words 
"wrongfully and withont legal authority" 
must be inserted in an indictment or informa- 
tion framed on the enactment, and the 
specific acts which the complainant was to be 
compelled to do or not to do ought also to be 
specified in a conviction by a magistrate — 
Reg. V. McKenzie, [1892] 2 Q.B. 519. More- 
over, if on the trial the evidence before the 
court is consistent with the legality of the 
acts complained of, this reasonably possible 
legality must be excluded by evidence before 
the accused can be properly convicted. But 
it is not necessary to show by other evidence 
than that which proves the overt acts com- 
plained of the legality of them if no justifica- 
tion or excuse for them is reasonably consistent 
with the &cts proved. This is the principle 
always applied in criminal prosecutions in 
which the words " feloniously," " wrongfully " 
or " maliciously " are introduced into the 
charge and have to be proved before the 
person accused can be properly convicted. 
That this is the correct method of construing 
and dealing with the words "wrongfully 
and withont lawful authority" in section 7 
is, in my opinion, perfectly plain if attention 
is paid to subheads 1, 2, 3, and 5, to 
which those words are as applicable as they 
are to subhead 4. If the overt acts men- 
tioned in subhead 1, for example, in using 
Tiolence or intimidation are proved, and it 
is proved that they were done with a view 
to compel, &c., and there is no reasonable 
ground for justifying them, it is unnecessary 
to give further evidence to prove that they 
were committed "wrongfully and without 
legal authority "—see Reg. v. McKenzie (at 
pp. 521-3). If this be true of all the sub- 
heads except 4 (watching and besetting), I 
can discover no justification for giving the 
words "wrongfully and without lawful 
authority" any different meaning or effect 
when applied to 4 — viz., ''watching or 
besetting." The truth is that to watch or 
beset a man's house with a view to compel 
him to do or not to do what it is lawful 
for him not to do or to do is wrongful 
and without lawful authority unless some 
reasonable justification for it is consistent 
with the evidence. Such conduct seriously 
interferes v^th the ordinary comfort of 
human existence and ordinary enjoyment 
of the house beset, and such conduct would 
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support an action on the case for a nuisance 
at common law— see Bamford v. Tumley^ 
^ B. & S. 62 ; Brooke v. Saillard, 2 Ch. D. 
701, per Jessel, M.R. ; Walter v. SeJfe, 
4 De G.iSf Sm. 315, and Crump v. Lambert, 
L. R. 3 Eq. 409. Proof that the nuisance 
was " peaceably to persuade other people " 
would afford no defence to such an 
action. Persons may be peaceably per- 
suaded provided the method employed to 
persuade is not a nuisance to other people. 
Another point made by the appellants* 
counsel was that what was done to 
Schoenthal gave the plaintiffs no cause 
of action. This point was raised and con- 
sidered and decided by the court on the former 
appeal, and I might say no more. But as I 
do not remember whether the particular 
argument urged by Mr. Cozens- Hardy was 
used on that occasion, I will add that, in my 
opinion, his contention cannot be supported. 
It is based on the expression "such other 
person." It is said that to beset one person's 
house with a view to compel someone else 
is not within the section. Such a construc- 
tion would render the Act nugatory in a 
great number of cases clearly within the 
mischief intended to be remedied. But a 
more direct answer to the argument is that 
"such other" means "any other." This 
seems plain if attention is paid to the 
language of the first part of the section 
where these words first occur. Moreover, 
the word "person" in the singular must be 
read so as to include "persons" in the 
plural (see 52 & 63 Vict. c. 63, s. 1), and if 
this is borne in mind the argument is seen at 
once to be untenable. I need not refer 
to the older Act which Mr. Cozens-Hardy 
cited, as there is nothing in those authorities 
to show that the interpretation put upon the 
present Act by this court and Byrnes J., is 
wrong, nor is Allen v. Flood (supra) of any 
real use in construing the Act now in ques- 
tion. As regards the facts, the evidence 
was amply sufficient to prove the plaintiffs' 
case. The whole object of what was done 
was to compel the plaintiffs to comply with 
Mr. Wilkins's terms, and although there was 
no violence, or overt threat of violence, it 
is quite plain that the relays of men set to 
watch and beset the plaintiffs' house (and 
the house of Schoenthal, who worked for 
him) were sent to do, and that they did, 
a great deal more than " attend " where they 
were "in order merely to obtain oc--eom- 
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Lyons and Sons v. Wilkins and 
Another. 
manicate information." It is all very well 
to talk about peaceable persuasion and to 
draw fine lines between persuading and 
givinsf information. In this case there is no 
difficulty whatever in coming to the conclu- 
sion that what was done was watching and 
besetting as distinguished from attending 
'* in order merely to obtain or communicate 
information." That the provisions of the 
Act were infringed appears to me to be plain 
and beyond all reasonable doubt. The 
appeal must be dismissed, with costs. 

Chitty, L.J.— This appeal by the defen- 
dants is limited to the injunction granted by 
Byrne, J., against watching and besetting. 
The injunction is, in the terms of the order, 
pronounced by the Court of 'Appeal on the 
motion. He postponed giving judgment 
until after the decision of the House of 
Lords in Allen v. Flood ifiuprd), and after 
consideration he held that Allen v. Flood 
(mprd) did not affect the decision of the 
Court of Appeal on the motion, but that it 
did preclude him from granting a farther 
injunction which the plaintiffs asked for. 
There is no appeal by the plaintiffs. The 
facts proved at the trial were to the same 
effect as those given in evidence on the 
motion, except that in two instances Byrne, 
J., held that the evidence of actual interfer- 
ence was not so strong. He found that it 
was clearly proved that the appellants 
watched and beset the plaintiffs' works or 
place of business and the approaches thereto 
for the purpose of persuading or otherwise 
preventing persons from working for the 
plaintiffs, and for purposes other than 
that of merely obtaining or communi- 
cating information. This finding of facts is 
accepted by counsel on both sides. It was 
admitted by the plaintiffs* counsel that the 
pickets (as they are called) used no violence 
or intimidation or threats. The picketing 
extended over some months, covered all the 
working hours of the day, and was conducted 
by relays of men in succession. The object 
in view was clearly shown by the white cards 
distributed by the pickets and the other 
documents referred to. The picketing and 
the acts done by the pickets were done with 
a view to compel the plaintiffs to abstain 
from doing or to do acts which the plaintiffs 
had a legal right to do or abstain from 
doing, viz., to compel them to change the 
mode of conducting their own business. To 
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avoid any possible misapprehension, I state 
that the strike itself was lawful. The ques- 
tion on the appeal in my opinion turns on 
the 7th section of the Conspiracy and Pro- 
tection of Property Act, 1875. The con- 
struction and effect of that section were 
dealt with by this court on the motion, and 
the decision then arrived at is binding on us, 
subject only to the point whether it can be 
shown to be erroneous as being in conflict 
with Allen v. Flood Csuprd). I am unable to 
see that it is. The point decided in Allen v. 
Flood (jsupra) is that an act lawful in 
itself is not converted by a malicious or bad 
motive into an unlawful act so as to make 
the doer of the act liable to a civil action. 
No such general question of motive arises in 
the present case. The sole question is 
whether upon the facts the case is brought 
within the 7th section. To bring a case of 
watching or besetting within the section it 
must be shown that the watching or besetting 
was done with a view to compel a person to 
abstain from doing or to do any act which 
such person has a legal right to do or abstain 
from doing. That the watching and beset- 
ting were done with that view is found by 
the judge and not disputed. **Yiew" does 
not import motive. It imports purpose. 
Speaking for myself, I prefer standing by 
the words which the Legislature has thought 
fit to employ. The acts complained of were 
done with the view stated in the section. 
Then it was urged that the watching and 
besetting mentioned in the 4th sub-section 
was not rendered unlawful by the section 
where it was done for the purpose of 
persuading workmen to abstain from tak- 
ing work from the person sought to be com- 
pelled. I cannot accept that proposition. I 
think that where the view is established the 
only case in which watching or besetting is 
allowed, or, in other words, is not unlawful, 
is that mentioned in the proviso at the end 
of the section—viz., where the attending at 
or near the house or place where a person 
resides, or works, or carries on business, or 
happens to be, or the approach to such house 
or place is "in order merely to obtain or 
communicate information." Attending in 
order to persuade is not within the proviso. 
It is noticeable that the first section of the 
Act of 1871, which Act is repealed by the 
Act of 1875, contained no such proviso, 
and that the 7th section is more favourable 
to those who watched or beset. Mr Cossem- 
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Another. 
Hardy, jnn., in hb argument for the appel- 
lants, fastened on the words "wrongfally 
and withoat legal aathority," and contended 
that they showed that the watching or 
besetting mentioned in the 4th sab-section 
were acts lawful in themselves unless it were 
shown in some way other than by proof of 
the facts of watching or besetting with the 
view mentioned at the beginning of the 
section that the acts done were done wrong- 
fully or without legal authority. But this 
argument cannot be sustained. ** Wrongfully 
and without legal authority " applies equally 
to ail five sub-sections ; and to take (by way 
of iUttstration) the 1st sub-section, the using 
of violence or intimidation or injury to 
property there specified are all of them 
unlawful acts in themselves. No just or 
sound construction of the section would 
permit words which in terms apply to all the 
sub-sections being confined to one sub-section 
only. But further, the acts of watching and 
besetting here proved in reference to the 
4th sub-section and done with the view 
mentioned were acts in themselves unlawful 
at common law and are not made lawful by 
the Legislature. In my opinion they consti- 
tute a nuisance at common law. True it is 
that every annoyance is not a nuisance ; the 
annoyance must be of a serious character and 
of such a degree as to interfere with the 
ordinary comforts of life. To watch or beset 
a man's house for the length of time and in 
the manner and with the view proved would 
undoubtedly constitute a nuisance of an 
aggravated character. It must be borne in 
mind that the 7th section, although it probably 
arose out of trade disputes, is not confined to 
trade disputes or to disputes between masters 
and men. It applies equally to all her 
Majesty's subjects of every class. It would 
embrace the case of besetting a man's house 
with a view to compel him not to receive 
guests or visitors. Further, I think that the 
whole argument on the words " wrongfully 
and without legal authority " is founded upon 
a misapprehension. The acts mentioned in 
the 4th sub-section being in themselves un- 
lawful the words "wrongfully and without 
legal authority " are inserted to provide for 
any unforeseen case in which the evidence of 
the overt acts may possibly show some lawful 
excuse or justification, or, to speak perhaps 
more correctly (as "authority" is said to 
oover •* excuse/' see Beg* v. Harvey^ L, R. 1 
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C. C, R. 284), lawful authority or justification. 
The term - ' wrongfully " and its meaning in 
law were dealt with incidentally by many of 
the Lords who advised the House in Allen v. 
Flood isuprd). It will suffice to quote one 
passage to be found in Lord HerschelVs speech, 
where he cites with approval the statement 
by Crompton, J., in his judgment in Lundey v. 
Gye, 2 EIL dt BL 216, that it must now be con- 
sidered clear law that a person who " wrong- 
fully and maliciously or, which is the same 
thing, with notice interrupts the relation 
subsisting between master and servant com- 
mits a wrongful act." With regard to 
Schoenthal it was decided on the motion that 
the watching and besetting of his house or 
shop with a view to compel the plaintiffs 
were illegal acts on the part of the defen- 
dants for which the plaintiffs could sustain 
an action against them. On this appeal Mr. 
CozenS'Hardy raised what may have been a 
new point founded on the words "such 
other person " which run throughout the 7th 
section. It was urged that besetting the 
house of one person with a view to compel 
another is not within the section. I think it 
is. Grammatically, " such other " refers to 
"any other person," the immediate antece- 
dent. Besetting a workman to compel a 
master and besetting a master to compel a 
workman are both plaints within the mis- 
chief aimed at. Schoenthal was an out- 
worker for the plaintiffs. The result is that 
the appellants have failed to show that the 
decision of the court on the motion is in any 
way overruled by Allen v. Flood («ttpm), or 
by any principle laid down in that case. 

Vaughan Williams, L. J.— Iconcur because 
I think this case concluded by the judgment of 
this court on the interlocutory application. I 
agree that the case of Allen v. Flood (jsuprd) 
in the House of Lords has no application to 
the case before us. I wish, however, to say 
a word or two on the construction of sec* 
tion 7 of the Act of 1875, upon which the judg- 
ment of this court turned. The section runs 
thus (his lordship read it and continued). 
Now I think these words "wrongfully and 
without legal authority " mean unwarranted 
by law, which, in an indictment for a 
nuisance, is ordinarily expressed by the word 
"injuriously." The late Stephen^ J., thus 
defines a common nuisance : " A common 
nuisance is an act not warranted by law or 
the omission to discharge a legal duty, which 
act or omission obstructs or causes incon* 
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Another. 
▼enience or damage to the public in the 
exercise of rights common to all her 
Majesty*s subjects." (^StephenU Digest of the 
Criminal Law (5th edit.), p. 140.) This is a 
different thinff to holding the words *^ wrong- 
fully and without legal authority " to mean 
without lawful excuse, which would shift the 
onus from the prosecution to the defence. 
At common law watching and besetting, 
apart from the law of conspiracy, might or 
might not be so conducted as to amount to a 
nuisance. Then came the Act of 1875, which, 
in my opinion, is intended to define what 
kind of watching and besetting shall, in 
future, be warranted by law ; and the defini- 
tion, in my opinion, means that watching and 
besetting shall in future be confined to 
''watching and besetting merely for the 
purpose of obtaining or communicating 
information." I think that when the com- 
munication takes the form of inviting the 
men to leave off working for the master as 
soon as they lawfully may, it does not thereby 
cause the communication to cease to be a 
communication within the meaning of the 
proviso. If the persuading takes any other 
shape than that of a communication within 
the meaning of the proviso contained in 
section 7, this would, in my opinion, make it 
unwarranted by this section, even though the 
persuasion might not be otherwise of such a 
character as to constitute a nuisance at 
common law. And even if the persuasion 
does take the shape of such a communication, 
yet it may be in such a manner as to con- 
stitute a common law nuisance, and thus be 
wrongful. It is not, I understand, suggested 
in this case, or found by Byrne, J., that there 
is any fact in the present case to constitute 
the present persuasion into one which could be 
found to be a common law nuisance. I agree 
that ** such other person " in sub-section (4) 
includes masters sought to be compelled, and 
not only the servant to whom the communi- 
cation or persuasion is addressed. You must 
find the meaning of " such other person " by 
looking at the first part of section 7. These 
are my views, but I am, as I have already 
said, bound by the previous decision of this 
court. Appeal dismissed. 

Solicitors for the appellants: Shaen, 
Roscoe, Massey and Company. 

Solicitors for the respondents : Warburton 
aud J)e Paula. 
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February 8, 9. 

ROBINSON t?. MAYOR, ETC., OF SUNDKRLAND. 

Public health— Entry of premises for the 
purposes of the Act — Evidence of 
sufficiency of present sanitary arrange- 
ments — Admissibility of such evidence- 
Public Health Act, 1875 (38 & 39 Vict, 
c. 55), ss. 36, 305. 
Justices have no jurisdiction to inquire into 
the sufficiency of present sanitary arrange* 
ments upon the hearing of an application 
for an order to enter, examine, and lay 
open premises under the Public Health Act, 
1875 (38 d 39 Vict. c. 55), «. 305, for the 
purpose of making plans, &c.,for works to 
be executed under section^ of that Ad. 
Case stated by justices in and for the 
borough of Sunderland. 

1. At a court of summary jurisdiction 
sitting at the police-court in the said borough 
of Sunderland on Wednesday, the 24th of 
August, 1898, the appellant appeared upon a 
summons issued to him upon the complaint 
of B. S. Boundthwaite, the duly authorised 
officer of the respondents, alleging— 

That it appearing by the report of John 
Pennock, the inspector of nuisances of the 
said authority, made to the authority on the 
17th of March last past, that the house 
No. 31, East-street, in the said borough, 
within the district of the said authority, was 
then without a sufficient water-closet, earth- 
closet, or privy, and an ashpit furnished 
with proper doors and coverings, the said 
authority did, by written notice served 
personally upon Bichard Bobinson, the 
owner of the said house, and on the 30th of 
March last past require him, the said Bichard 
Bobinson, as such owner as aforesaid, within 
28 days from such service, to provide a 
sufficient water-closet and an ashpit fur- 
nished with proper doors and coverings to 
the said house, and that such notice not 
being complied with the said authority did 
on the 28th of April last order that the said 
works specified in the said notice be executed 
by the said authority; that it thereupon 
became necessary for the said authority to 
enter, examine, and lay open the said house 
for the purpose of making plans, surveyiog, 
measuring, and making the said work, and 
B. S. Boundthwaite,, the borough surreyor, 
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as such officer as aforesaid, did on the 18th of 
Aagust Inst apply to the said Bichard 
Bobinson, as such owner as aforesaid, for 
permission for the said authority to enter, 
lay open, and examine the said house 
accordingly for the purposes aforesaid, and 
that the said B. Bobinson refused such 
permission and thereupon notice in writing 
. was on the 19th of August inst. personally 
given to said B. Bobinson, as such owner as 
aforesaid, by the said authority, that the said 
authority would apply to the justices of the 
peace sitting as a court of summary jurisdic- 
tion in and for the said borough, at the 
police-court in the said borough, on Wednes- 
day, the 24th of August, at 12 o'clock at 
noon, for an order authorising the said 
authority to enter, examine, and lay open 
the said house for the purposes aforesaid, or 
any of them. 

And the said B. S. Bonndthwaite, as such 
officer as aforesaid, further said that the said 
notice served upon the said B. Bobinson, as 
such owner as aforesaid, on the 30th of 
March last past, had not at the date of the 
said complaint been complied with, and that it 
was necessary for the said authority to enter, 
examine, and lay open the said house for the 
purposes aforesaid. 

2. On behalf of the respondents it was 
proved : — 

(1) That by the report of John Fennock, 
the inspector of nuisances for the said 
borough, made to the respondents as 
such authority, as aforesaid, on the 17th 
of March, 1898, it appeared that the house 
No. 31, East-street, in the borough of 
Sunderland aforesaid, was then without 
a sufficient water-closet, earth-closet and 
privy, and an ashpit furnished with 
proper doors and coverings. 

(2) That the appellant was the owner of 
the said house. 

(3) That the respondents had, by written 
notice, personally served upon the appel- 
lant, on the 30th of March, 1898, required 
him as such owner, as aforesaid, within 
28 days from such service to provide 
a sufficient water-closet and an ashpit 
fumiriied with proper doors and cover- 
ings to the said house. 

(4) That such notice was not complied 
with. 

(5) That on the 28th of April, 1898, the 
respondents, as such authority as afore- 
said, did order that the works specified 
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in the said notice be executed by the 
said authority. 

(6) That it was necessary for the said 
authority to enter, examine, and lay open 
the house for the purpose of making 
plans, surveying, measuring and making 
the said works. 

(7) That the surveyor of the said autho- 
rity on the 18th of August, 1898, applied 
to the appellant for permission for the 
said authority to make such entry and 
examination for the purposes aforesaid. 

(8) That the appellant refused such per- 
mission. 

(9) That on the 19th of August, 1898, 
notice in writing of the intention of the 
respondents to apply to the court of 
summary jurisdiction for an order autho- 
rising the said authority to enter, examine 
and lay open the house was duly served 
on the appellant ; and the respondents, 
by the town clerk, thereupon applied for 
an order under section 305 of the Public 
Health Act, 1875, authorising the re- 
spondents to enter, examine, and lay open 
the said house for the purpose of 
making plans, surveying, making and 
measuring the said work. 

3. The appellant, by his solicitor, Mr. 
C. J. Stockdale, tendered evidence as to the 
condition of the house and premises. No. 31, 
East-street, and as to the sufficiency of a 
privy and ashpit there. 

4. The respondents, by the town clerk, 
objected to the admission of such evidence 
on the ground that the question of the suffi- 
ciency of the privy and ashpit was a matter 
to be decided by the local authority under 
section 36 of the Public Health Act, 1875, 
subject only to appeal to the Local 
Government Board under section 268 
of the Public Health Act, 1875, and 
that the local authority having jurisdic- 
tion under section 36 to give the notice in 
question in this matter, the justices could 
not review such notice, and were not entitled 
to receive evidence as to the sufficiency of 
the privy and ashpit. 

The town clerk cited in support of his 
intention St. Luke's Vestry v. Lewis^ 31 L, J, 
M. C 73; Sherbom Local Board v. Boyle^ 
46 J. P. 675 J Ex parte Whitchurch, 6 Q. B. D. 
545. 

5. We were of the opinion that we were 
not entitled to review the decision of the 
local authority as to the sufficiency of the 
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privy and ashpit, and declined to hear the 
evidence thereon. The appellant showed 
n<i caase why any order should not 
issue under section 305, and we made an 
order authorising the local authority to 
enter, examine, and lay open the said house 
for the purposes aforesaid. 

6. The appellant has, by notice in writing, 
required us to state a case setting forth the 
grounds for our decision. 

The question for the court is whether we 
were right in refusing to receive the evi- 
dence tendered by the appellant as to the 
sufficiency of the appellants privy and ashpit 
on the premises in question. 

G. Feathers! ONHAUGH. 
James Stokoe. 
James O'Neill. 

The Public Health Act, 1875 (38 & 39 Vict. 
c. 55), s. 36, provides : — 

'*If a house within the district of a local 
authority appears to such authority, by the 
report of their surveyor or inspector of 
nuisances, to be without a sufficient water- 
closet, earth-closet, or privy, and an ashpit 
furnished with proper doors and coverings, 
the local authority shall, by written notice, 
require the owner or occupier of the house, 
within a reasonable time therein specified, to 
provide a sufficient water-closet, earth -closet, 
or privy, and an ashpit furnished as aforesaid, 
or either of them, as the case may require. 
If such notice is not complied with the local 
authority may, at the expiration of the time 
specified in the notice, do the work thereby 
required to be done, and may recover in a 
summary manner from the owner the 
expenses incurred by them in so doing, and 
may. by order, declare the same to be private 
improvement expenses." 

Section 305 provides : — " Whenever it be- 
comes necessary for a local authority or any of 
their officers to enter, examine, or lay open 
any lands or premises for the purpose of 
making plans, surveying, measuring, taking 
levels, making, keeping in repair, or 
examining works, ascertaining the course of 
sewers or drains, or ascertaining or fixing 
boundaries, and the owner or occupier of 
such lands or premises refuses to permit the 
same to be entered upon, examined, or laid 
open for the purposes aforesaid, or any of 
them, the local authority may, after written 
notice to such owner or occupier, apply to a 
court of summary jurisdiction for an order 
authorising the local authority to enter, 
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examine, and lay open the said lands or 
premises for the purposes aforesaid, or any of 
them. If no sufficient cause is shown against 
the application the court may make an order 
accordingly, and on such order being made, 
the local authority or any of their officers 
may at all reasonable times between the 
hours of nine in the forenoon and six in the 
afternoon, enter, examine, or lay open the* 
lands or premises, mentioned in such order, for 
such of the purposes as are therein specified 
without being subject to an action or molesta- 
tion for so doing : Provided that, except in 
the case of emergency, no entry shall be 
made or works commenced under the section 
unless at least 24 hours notice of the 
intended entry and of the object thereof 
shall be given to the occupier of the premises 
intended to be entered.'' 

Scott Fox, Q.(J. iAdam Roche with him), for 
the appellant. — The principle on which the 
appellant relies is laid down in Cooper v. 
Wandsworth Board of Works, 14 C. B, N. S, 
180. A tribunal empowered by law to affect 
the property of her Majesty*s subjects must 
give the party interested an opportunity to 
be heard. In that case the board of works 
had power to pull down buildings where due 
notice of their erection had not been given, 
and it was decided that the board of works 
could not exercise such power without giving 
notice to the party erecting such buildings, 
and giving him an opportunity of stating his 
defence. The question turns here on 
sections 36 and 305 of the Public Health 
Act, 1875. Evidence of the nature of the 
sanitary arrangements existing is " sufficient 
cause" under the Act. The justices must 
decide this matter first, in order to give 
themselves jurisdiction. The decision in 
Cooper V. Wandsworth Board of Works (jmpra^ 
was approved of in Hopkins v. Smethwick 
Local Board of Health (1890), 24 Q. B. D, 
712 ; 54 J, P. 692. That is also a decision 
under the Public Health Act, 1875, and it 
was held there that, where a building has been 
erected in contravention of the bye-laws of 
a local board, they cannot pull the building 
down under section 158 without giving the 
owner an opportunity to show cause why it 
should not be pulled down. The magistrates 
have power to decide whether the entrance 
is necessary or not, they cannot do that if 
there is no evidence before them on which 
to make up their minds. Section 36 is a 
section which empowers the local authority^ 



MAGISTEBIAL CASES. 



Robinson v. Mayor of Sunderland. 
io do the work if the owner refuses to do so 
within the time limited by the notice. 

Tindal Atkinson^ Q.C. iH. Manisty with 
him), for the respondent. — Section 305 is 
intended to give the means of carrying the 
provisions of the Act into effect. The word 
" necessary" in that section means "necessary 
for the par[>ose of making the works/' not 
"necessary for making the works." If the 
order had been invalid the appellant could 
have got an injunction to prevent the local 
authority proceeding on an invalid order. 
In Cooper v. Watuhwortk Board of Works 
igupra) the plaintiff recovered damages for 
trespass because the entry was unlawful. 
In the case of Vestry of St. James and St. Johrty 
Clerkenwell, v. Feary, 24 Q. B. D. 703; 
54 J. P. 676, the vestry gave a notice in 
writing under the Metropolis Management 
Act, 1865, s. 81, to the owner of a house 
reqairing him to make certain sanitary 
alterations, and as the owner did not comply 
with the notice he was summoned before a 
magistrate under section 64 of the Metro- 
polis Management Act, 1862. It was there 
held that the vestry had jurisdiction to 
make the order, and that the only duty 
of the magistrate was to inquire whether 
Buch order had in fact been made. In 
Hargreaves v. Taylor^ Z B. & S. 613, a case 
under the Public Health Act, 1848, s. 54, it 
was held that the local board of health had 
a discretion to determine what works had to 
be done, and the magistrates had no jurisdic- 
tion to review the determination of the local 
board on that subject. It is not necessary 
that the person against whom an order is 
made should be heard by the court making 
the order. In Wood v. Widnes Corporation, 
[1897] 2 Q. B. 357; 59 J. P. 646, Lord 
HaUhury says, " Such a decision of a local 
authority— that is under section 36 of the 
Public Health Act, 1875— cannot be brought 
before a court of law, the remedy of a 
person who thinks himself aggrieved is by 
an appeal to the Local Government Board 
under s. 268 of the Act." In Attomey 
General v. Hooper, [1893] 3 Ch, 483; 57 
J. P. 564, a local act empowered the 
improvement commissioners to order the 
removal of projecting signs afl&xed to houses j 
and it was held that they were not bound to 
give the person an opportunity of being 
heard, but only to give him the prescribed 
notice to remove the board. 
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Scott Fox, Q.C, in reply.- In all the cases 
cited the point was that the objection was 
not taken by the owner at the proper time, 
and that therefore he had lost his opportunity 
of objection. That is not so in the present 
case. 

Lawrance, J.— In this case I think the 
justices came to a right conclusion. The 
whole difficulty, so far as I am concerned at 
all events— and I am only speaking for myself 
— has been in deciding what is meant by the 
words " sufficient cause," used in section 305. 
It is argued on one side that sufficient cause 
is shown before the justices when an order is 
required for the purpose of going upon the 
premises after the order has been made by 
the local authority under section 36. There 
are two occasions, so far as I can understand 
it, in which orders may be asked for 
from the justices. One, where the person has 
reason to believe the premises are in an in- 
sanitary condition, and he wants to examine 
whether they are so or not. Then the inspec- 
tor might go in under such an order as that, 
and see whether the sanitary arrangements 
are perfect. The commencement of the 
whole proceedings seems to be under section 
36, which says that, if it appears to the local 
authority, by the report of their surveyor or 
inspector of nuisances, a house — which is the 
case here— is without a sufficient water-closet, 
they can serve a notice requiring the neces- 
sary work to be done, and, if it is not done, 
they can do the work themselves and recover 
the expenses in a summary manner ; and then 
the point arises whether the question as to 
whether the water-closet is sufficient or not 
can be entertained by the justices when an 
order is asked for from them by the local 
authority, under section 305, to go upon the 
premises for the purpose of putting the 
premises into a sanitary condition. It seems 
to me it is quite clear that that is not so — that 
the justices have no power whatever to 
entertain or decide that question. The 
order having been made under section 36, it 
having appeared to the local authority from 
the report of the surveyor that the premises 
are in an insanitary condition, it is not for 
the justices to enter into the question at all 
as to whether that is so or not. It would not 
be difficult to find many instances in which 
effect might be given to the words "sufficient 
cause." Supposing the order was bad upon 
the face of it — supposing they could show 
that there was no report from they sur- t 
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▼ejor or inspector or anything of that 
kincif I apprehend that would be a question 
for the justices. That is what the local 
authority have to satisfy the justices of 
before they are entitled to an order. There 
are plenty of other reasons that might be 
given. One which suggests itself to me is 
this : The occupier or owner might say, 
** Well, I have nothing to say to the thing 
itself — the doing of the work — but my 
family are ill at the present moment, and it 
would be fatal to them to have the drains 
taken up at the present time " ; and there 
are other temporary matters of that kind. 
But I do not think any case has been cited 
to us to show — ^indeed, I think the whole 
authority is the other way— that the magis- 
trates are to enter into the question as to the 
validity of the making the order itself, 
that is to say, if the order is correct in 
itself as to whether the premises are or are 
not in a proper state. That decision rests 
entirely with the local authority by their 
surveyor or inspector, and when once that 
decision is arrived at I think the magistrates 
have no power to enter into that matter at 
all. What was attempted to be done here 
was to dispute the question of whether the 
water-closet was in a fit condition or not. 
We know what the question was. It is not 
as if there was any doubt as to what the 
evidence that was proposed to be adduced 
was. It was directed to that point entirely ; 
it is found so in the case, and therefore 
there will be no difficulty about that, and we 
know what the magistrates were dealing 
with. In my judgment the magistrates were 
right in rejecting that evidence, and I think 
they had no right under section 305 to 
entertain the matter at all. It is said that it 
is a case of hardship, that there is no appeal. 
It is quite true there is no appeal except 
under section 268. If the work is done by 
the local authority, and the local authority 
then attempts to enforce the payment of the 
money, then it seems, under section 268, that 
the whole matter is open as to the necessity 
for the work that may have been done, the 
manner in which it has been done, and so 
forth, and ample power is given to the 
Local Government Board to consider, and to 
award to the person who has been aggrieved, 
compensation for the loss, damage, or griev- 
ance sustained by him. It seems to me that 
is the only appeal given by the statute. I 
think section 305 was not intended to give 
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an appeal from the local authority to the 
justices, and that the magistrates were right 
in declining to hear the evidence that was 
tendered. 

CuANNELL, J.— I abo think that the 
magistrates were right, and that they had no 
power to enter into the question of the 
sufficiency of the water-closet or privy, or 
whatever it is. The question before us 
turns upon what is the true construction of 
section 305. I think tbatit is a section for 
the purpose of providing machinery under 
which the local authority can enter upon 
premises under an alleged statutory right 
without having got something like a magis- 
trate's order to sanction what they were 
doing. You have to look at the section to 
see what the words of it are and what it is. 
It says : " Whenever it becomes necessary 
for a local authority to enter upon premises 
for the purpose of making," in this par- 
ticular case the words that, you want 
to read are "for the purpose of mak- 
ing works," but there are various things 
specified there, and they are all things 
which I think under this statute the 
local authority has some kind of power 
to do in certain events. I think you may 
read that thus: "Whenever it becomes 
necessary for a local authority to enter into 
premises for the purpose of doing works 
which they have statutory authority to do " ; 
that may, I think, be read into it. It is the 
most you can read into it in favour of the 
appellants in the present case. And suppos- 
ing you read that into it, then the result is 
that the magistrates have to inquire whether 
the preliminary matter in this section had 
been complied with— that is to say, whether 
it is a case where it becomes necessary for 
the local authority to enter for the purpose 
of doing works which they have authority to 
do — may inquire into the necessity of the 
entry, and may inquire into the purpose for 
which they require to enter, to see whether 
that purpose is a purpose for doing some- 
thing which comes within the following 
words, " making plans, surveying '* and so on ; 
and in substance, as I said just now, to 
inquire whether it is for the purpose of 
doing works which they have a statutory 
authority to do. So far they may inquire 
into the matter. But then it goes on to say : 
"If no sufficient cause is shown," and in 
order to see what is sufficient in the par- 
ticular case you must see what the particular 
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works are, what they want to go in for, 
what is the particular thing they want to go 
in for in the particnlar case. Turning to the 
case before us it is for the purpose of 
making in the place of privies or water- 
closets, which the local authority have con- 
sidered insufficient, similar constructions 
which they considered sufficient. The ques- 
tion of what right they have to do such a 
thing as that depends upon section 36, and 
you have to go back to section 36 to see 
what it is. Section 36 is framed in a way 
that a good many sections of this character 
are. It is, " If a house appears to such autho- 
rity, by the report, to be without a sufficient 
water-closet," and so on. The introduction 
of the words "appears to be" is obviously 
for the purpose of making the local autho- 
rity the judge. The power to put a new 
water-closet into a house under this section 
does not depend on the existing water-closet 
being in fact insufficient, but upon the 
opinion of the local authority, after reading 
the report of their surveyor, that it is insuffi- 
cient. Consequently, as the right does not 
depend on the sufficiency or insufficiency, it 
cannot possibly (subject to the question 
which the appellant has raised, with which 
I will deal directly, about the notice) be a 
matter for the magistrates to inquire into 
whether the water-closet is sufficient or 
insufficient. The only thing they have to 
inquire into in the matter is whether it is in 
the opinion of the local authority insufficient. 
But it may be that they may also have to 
inquire — as on the whole I am inclined to 
think they have-— into whether the local 
authority have taken the proper procedure ; 
whether they have done everything which 
the statute has made a condition precedent 
to their doing the works. All those things 
they might have to inquire into. I am 
inclined to think (I do not know whether it 
k at all necessary for us to decide it) that if 
it appeared to the magistrates that the local 
authority had made an order upon a person 
to provide a sufficient water-closet without 
having a report of their surveyor that it was 
not sufficient, in all probability that would 
not do. There is a case (I think it was before 
Stirling, J.) upon a very similar clause to 
this, about doing a thing upon a report of a 
surveyor, in which that learned judge held 
that the surveyor must be the resd surveyor 
of the board — a person in a responsible 
position— and that it was not sufficient to have 
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a report of a mere locum tenens who was doing 
the work of a surveyor temporarily or during 
his absence. I think in that case it was 
entering for the purpose of making a sewer, 
and the learned judge held that the condition 
precedent had not been performed, and 
something of that sort might possibly be a 
matter which the magistrates might inquire 
into. If that be so, equally if this statute 
has got imported into it by implication, that 
which the appellant contends it has, namely, 
an obligation on the local authority to hear 
the man before they make an order upon 
him to make a sufficient water-closet, it may 
be that the magistrates might have a right 
to inquire into that— not to hear the man 
himself upon the question of sufficiency, but 
to say, " The order that you have made upon 
him to provide a sufficient water-closet, and 
which is your authority for making the 
works yourself (that is to say, you assuming 
that you have made a proper order upon 
him first, and he has not obeyed it), you 
have not properly made, because you have 
failed to observe the condition precedent," 
much the same as failing to get a report of 
the surveyor first. Consequently, if the 
appellant could show that this order was a 
bad one because the party had not been 
heard, I think they would have been entitled 
to raise that before the magistrate. But, 
so far as I can see in this case, he never did 
raise any such point at all before the magis- 
trate. It seems to be a very ingenious point 
of Mr. Scott Fox's own in all probability, and 
I do not see any trace in the case that that 
in point of fact was raised before the magis- 
trates. But, as it has been raised and argued, 
and as it is- an important matter rather (it is 
an entire novelty in my experience as to 
these orders), I think it is right just to say 
a word or two about it independently of 
the question whether, in point of fact, it is 
raised formally in this case. Possibly we 
might have been asked to send it back to 
the magistrates to have it raised if there had 
been anything substantial in it. In my 
opinion, the principle of Cooper ▼. Wands- 
worth Board of Works (8 L, T. N. S. 278) 
does not apply to such a matter as this. In 
Cooper V. Wandstcorth Board of Works, 
the Wandsworth Board of Works assumed 
to pull the man's house down, which they 
had no right to do except for the reason that 
he had failed to give them a certain notice. 
They went in and began to dimolish his 
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bouse without having told him that they 
thought he had not given them any notice. 
He thought he had ; he said that he had 
Bent a notice, and, if the local board had 
not got it, it must have miscarried some- 
how or other, and the house would have 
been pulled down without his having an 
opportunity of telling them that in fact he 
bad sent off that notice. The court said that 
that was contrary to natural justice ; and 
one of the judges iByles, J.) went back a 
very long way in his judgment to an autho- 
rity for that purpose, namely, something 
which had happened in the Garden of Eden 
when Adam was called upon to answer for 
his fault. They proceeded upon those 
principles of natural justice, but they 
never said it was necessary to have a 
formal hearing. They never said that Cooper 
was entitled to come by counsel and have 
a formal hearing. He did not know at all 
what it was that was alleged against him, and 
he was entitled to have some opportunity of 
being heard. In this case the procedure was 
totally different from that. In this case, 
fiitft of all, there is to be the report of a 
surveyor, and, although it is suggested that 
it may be (and I do not say it is impossible) 
that a surveyor may make a report on mere 
hearsay and without going into the premises, 
it is in the highest degree unlikely ; there- 
fore, in all probability, at that stage the man 
would know that there was some question 
about the sufficiency of his water-closet. 
But even if he did not know the order has 
to be made upon him, and it has to be served 
• on him to furnish the proper water-closet, 
and he then knows what is going on. The 
case which has been quoted of Attorney- 
General V. Hooper Qsupra) seems to me to show 
that then is his time, if he wants to do any- 
thing, to apply to the local authority. But 
even then it is not very much use his saying 
that in his opinion it is a very good water- 
closet indeed, and even it is not sufficient for 
him to be able to call any number of experts 
and people to say that it is, because the 
governing thing is not the insufficiency of 
the water-closet itself, but the opinion of 
the local authority that it is insufficient. 
Consequently, it really is not a case where 
the hearing is wanted for any practical 
purpose. If a bearing is wanted it is cer- 
tainly not necessary to have a formal hearing. 
The proceedings require notice of it to be 
given. I am quite certain that this gentle- 
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man wrote a great many letters in the course 
of three months to the local authority telling 
them that in his opinion the water-closetb 
and all the sanitary arrangements were really 
quite perfect. I have not the slightest doubt 
about that, and that is all that was wanted 
to draw the attention of the local authority 
to the fact. Consequently, it seems to me 
that these principles of natural justice which 
were relied upon to show that the proceed- 
ings of the Wandsworth Board of Works in 
pulling down Mr. Cooper's house were not 
justified have no application at all to the 
present case. That is my view of that 
matter. I do not myself think that that is 
raised in this case. I think that the only 
point that is really raised in this case is 
whether the magistrate had power to con- 
sider, upon this application, whether the 
water-closet was sufficient or insufficient, and 
I am quite clear that he had no such power at 
all. That is not an essential element in the 
matter in any way, but it is a matter entirely 
for the local authority, subject, of course, 
ultimately to the appeal to the Local Govern- 
ment Board. If they think that it really 
was unnecessary, the result of the thing will 
be that the local authority will have done at 
the public expense, and not at the individual 
expense of this person, something which they 
thought was an improvement, but which the 
Local Government Board does not, and the 
ratepayers of the district will have to pay for 
this improvement in consequence of their 
having elected an inefficient and foolish local 
authority. It seems to me quite clear that 
the justices came to a right oondasion, and 
that the appeal must be dismissed. 

Appeal dismissed. 

Solicitors for the appellant: Maplee, 
Teesdale and Company, for C. T. Stookdale, 
Sunderland. 

Solicitors for the respondents : Johnson, 
Weatherall and Stnrt, for F. M, Bowoy, 
Sunderland. 
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REQ. V. LOWNDES AND OTHBBS, BUCKINQHAM- 

8HIRE JJ. 

Yaccination — Conscientious objection — 
Application for certificate of exemption 
— ^Production of birth certificate of child 
— ^Right of justices to demand — Vacci- 
nation Act, 1898 (61 & 62yict. c. 49), s.2. 

On an application for a certificate of exemption 
from vaccination on Oie ground of con- 
scientious objection, justices are entitled to 
require production of the birth certificate 
of the child, unless some good reason can be 
shown for non-production. 

Rule nisi obtained at the instance of 
Arthur Bedford for a maruiamus to the 
justices of Buckinghamshire to hear and 
determine an application for a certificate of 
exemption of a child from vaccination under 
the Vaccination Act, 1898 (61 & 62 Vict. 
c. 49), s.2. 

The facts of the case appear from the 
affidavit filed by the justices in answer to 
the application for a mandamus, which stated 
as follows : — 

Prior to the petty sessions held on the 19th 
of October we met in conference to consider 
what procedure should be adopted in our 
court in dealing with applications for certifi- 
cates for conscientious objections under 
section 2 of the Vaccination Act, 1898, and it 
was the opinion of the majority of such 
justices at such conference that, for the 
reasons hereinafter stated, applicants for 
such certificates should be required to 
produce certificates of birth of the children 
in respect of whom applications are made. 
The said Arthur Bedford did, on the 19th of 
October last, apply to us, the said John 
William Garrett Pegg, Francis Joseph 
Butcher, David Graham Patterson, and 
George James Robinson, four of the justices 
of the peace in and for the county of 
Buckingham, when sitting in petty sessions, 
for certificates of exemption on the ground 
of conscientious objection in respect of two 
of his children. We, the said justices, 
listened to the application of the said Arthur 
Bedford, and did not refuse to hear him, as 
is stated in his affidavit, but told him that 
such certificates would not be granted by us 
unless and until he produced certificates of 
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the birth of the said children for which 
purpose the consideration of this application 
was adjourned. 

In petty sessions on the 2nd of November 
last the said applicant appeared before us, 
the said William Lowndes, J. W. Pegg, 

F. J. Butcher, David Graham Patterson, 

G. J. Robinson, and Arthur Lasenby 
Liberty, six of her Majesty's justices of the 
peace in and for the county of Bucks, and 
was asked if he produced the certificates of 
the birth of the said children, and upon his 
stating that he did not he was again in- 
formed that unless and until he produced 
such certificates we should not grant him 
certificates. 

In petty sessions on the 16th of November 
last he again appeared before us and re- 
peated his aforesaid application, and was 
again asked if he produced certificates of the 
birth of the said children, and stated that he 
did not. On this occasion Mr. Schultess 
Young was present, and addressed us on 
behalf of the said applicant. We did again 
decline to grant certificates of conscientious 
objection unless and until certificates of 
the birth of the children were produced. 

We, the said justices, who were present on 
the occasion mentioned, did not intend to be 
understood to refuse "to hear" the said 
applicant. The said application was made 
and heard on the 19th of October, and the 
consideration was adjudged as hereinbefore 
stated. He was not asked whether he did 
conscientiously believe that vaccination 
would be prejudicial to the health of the 
said children, because we required as a pre- 
liminary proceeding that the said children 
should be identified by the production of 
certificates of their birth. 

The reasons of the justices of the peace 
in conference as aforesaid deciding to 
require the production of certificates of 
birth were as follows : — 
(a) The certificate of birth would in each 
case identify, without the possibility of 
misrepresentation or mistake, the par- 
ticular child in respect of which applica- 
tion was made. 
(&) The description of the child in the 
certificate of conscientious objection 
should correspond with its description 
in the monthly lists of births that are 
sent ta.the vaccination officer by the 
registrar of births and deaths under see- 
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tion 8 of the Vaccination Act, 1871. 
Such monthly lists are, by an order of 
the Local Government Board, dated the 
18th of October, 1898, to constitute the 
"vaccination register** of the district, 
and they contain the particulars on 
which the vaccination officer will act in 
carrying out the provision of the 
Vaccination Acts, and in determining in 
what cases the prosecution of parents 
for the non-vaccination of their children 
is necessary. It is the duty of the said 
officer on receiving a certificate of con- 
scientious objection within seven days 
of its issue to identify the child therein 
named, by carefully comparing such 
certificate with the entries made by the 
registrar in the said monthly lists, and to 
enter the date of such certificate opposite 
the child*s name on the vaccination 
register. It is, therefore, important that 
the description of the child in each 
certificate of conscientious objection 
should correspond exactly with its de- 
scription in the said monthly lists. It is 
found in practice that a child is often 
known and called by its parents, par- 
ticularly when they are of the labour- 
ing or artisan class, by a name or names 
that do not correspond with that or 
those in the register of its birth, and 
that one or more of its names are in 
common parlance not infrequently 
omitted, in fact sometimes forgotten, 
by the parent, which would lead to con- 
fusion in any subsequent proceedings by 
the vaccination officer. 

(c) As certificates of conscientious objec- 
tion would, after the 12th of December 
last, be of effect only if issued within 
four months from the birth of the child, 
the date of birth would then be of 
primary importance. 

(d) The certificate of birth is the only 
satisfactory evidence of the date of 
birth. It would be impossible to be 
satisfied in all cases with the statements 
of the parties, because if four months 
had elapsed since the birth it would 
be to their interest to give a fictitious 
date as the only means of obtaining a 
certificate of conscientious objection, 
and so of securing themselves against 
prosecution for the non-vaccination of 

, .their child. 
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(e) Apart from the value of the certifi- 
cate of birth as identifying the child and 
proving its age, such certificate contains, 
in an authoritative form, the particulars 
as to the names of parent and child that 
are required for the making out of the 
certificate of conscientious objection, 
and the work of the court is greatly 
facilitated by the production of these 
particulars in writing, and in a form as 
to the correctness of which question 
cannot be raised. On the 10th of 
November the number of applications 
at Chesham for certificates of con- 
scientious objection was so great that it 
would have been impracticable to have 
dealt with them if productions of certifi- 
cates of birth had not been insisted on. 
The Vaccination Act, 1898, does not set out 
the mode of procedure by justices of the 
peace under section 2, and it is submitted 
that, in matter in which provision is not 
made by statute for procedure, justices of 
the peace have power at common law to 
impose such reasonable regulations for the 
conduct of business in their court as to them 
shall seem expedient. 

It is also submitted that, if there is not 
power to require the production of certifi- 
cates of birth in dealing with application 
for conscientious objection, there is like- 
wise no power to charge fees or to require 
applicants to give evidence on oath or 
affirmation. 

We have been informed and believe that 
in our division in the majority if not in all 
cases certificates of birth are issued by the 
local registrar of births and deaths on pay- 
ment of a fee of sixpence each only (when 
applied for subsequently to the time of 
registering such birth). 

The Vaccination Act does not state the 
justices shall give a certificate of con- 
scientious objection or in express words 
impose upon them the duty of giving such 
certificate, but merely exempts the parent 
or other person from penalties if he, within 
the given time, deliver to the vaccination 
officer a certificate by the justices of con- 
scientious objection. 

Sckidtess Young J in support of the rule. — 
The justices have no jurisdiction to insist 
upon the production of the certificate of 
birth. Nothing is said about such produc* 
tion in the Act itself. In the present case 
the applicant was provided with the boat 
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evideDoe that coald be given on the subject. 
The mother of the child was in court and 
prepared to go into the witness-box and give 
evidence upon oath as to the date of the 
birth and age of the child ; other witnesses 
were also tendered who were present at the 
birth and could depose on oath as to the 
facts. Such evidence was far more satis- 
factory than a certificate of birth, which 
is not a document made under oath. The cost 
and sometimes the difficulty of procuring 
the certificate is not a burden which should 
be put upon the applicants under this section. 

Lawrance, J. — I am of the opinion 
that this rule must be discharged. In 
ordinary cases by far the best evidence is the 
certificate of the child's birth. As is pointed 
out by the justices in their affidavit, there are 
many advantages attaching to the course they 
have decided to adopt of requiring the pro- 
duction of the certificate of birth of the 
child on applications under this Act. The 
child is examined, and there can be no doubt 
afterwards as to which child the certifi- 
cate of exemption applies, and this is 
an important consideration. There is no 
evidence tendered in this case on behalf 
of the applicant as to any si>ecial difficulty in 
procuring the certificate, or that the child 
had not been registered, and, therefore, no 
certificate of birth was procurable. If such 
evidence had been given, then I think that 
the justices would have been wrong if they 
had refused to entertain the case. But 
nothing of that sort took place here, and I 
think this rule must be discharged. 

Ghannell, J.— I am of the same opinion. 
I think the justices are entitled to require 
the certificate of birth in these cases, unless 
some good reason can be shown why it cannot 
be produced. The justices want the certifi- 
cate in order to make a proper order. All 
notices dealing with vaccination go through 
the registrar of births and deaths, and the 
whole machinery of these Acts is under his 
oontroL If there was a case of a child born 
out of the country, or whore the certificate of 
birth for other reasons cannot be got, then I 
think the applicants would be entitled to the 
order without the production of the certifi- 
cate of birth of the child, provided, of course, 
they fulfilled the other conditions of the Act. 
Rtde discharged. 

Solicitor for the prosecution : B. Alabone 
Cheverton. 
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REG. V. MANCHESTER J J. 

Licensing — Real resident holder and occu- 
pier — Confirming authority — Excess of 
jurisdiction — Certiorari — Mandamus, 
The confirming autJioritp who ait to confirm 
licenses under the provisions of the 
Licensing Act sit as a courts and there- 
fore if they confirm a license granted to a 
person who is not qualified to hold it^ or a 
license granted by justices mtkout juris- 
diction to do so, a writ of certiorari will 
lie to bring up their order to be quashed, 
Reg. V, Sharman, [1898] 1 Q. B. 578 ; 62 J. P. 
296, distinguished. 
Rules nisi to the confirming committee of 
the licensing justices of Manchester to show 
cause why a mandamus should not issue to 
them to hear and decide an application 
according to law, and also for a writ of 
certiorari addressed to the same body to 
show cause why a certain decision given by 
them should not be brought up to be quashed 
by the High Court of Justice for want of 
jurisdiction in the said justices. 

The facts as set out in the affidavits filed 
in the case were as follows :— 

At the general annual licensing meeting 
for the city of Manchester on the 25th of 
August, 1898, an application was made on 
behalf of one John Robinson for the grant 
of a certificate authorising him to apply for 
and hold an excise license to seU by retail at 
a house, No. 60, Cannon-street, in the city of 
Manchester, beer to be consumed either on 
or off the premises in pursuance of the Act 
11 Geo. 4 & 1 Will. 4, c. 64, and the Acts 
amending the same. The application was 
opposed by a solicitor on behalf of a temper- 
ance society on the ground that the said 
Robinson was not the ** real resident holder 
and occupier " of the dwelling-house in ques- 
tion within the meaning of 3 & 4 Yict. c. 61, 
s. 1. The licensing justices granted the pro- 
visional certificate, and on the 22nd of 
September, 1898, an application was made to 
the confirming committee of the licensing 
justices of the city of Manchester for a 
confirmation of the grant of such certificate. 
The application for confirmation was op- 
posed by a solicitor on behalf of the same 
objectors. 
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The said John Robinson proved to the 
satisfaction of the justices that he was 
tenant and occupier of the said premises, 60» 
Cannon-street, that he had previously carried 
on there the business of a restaurant keeper, 
that the said business was well conducted, 
and that he was personally present upon the 
premises managing and conducting the said 
business whenever the premises were open, 
namely, on week days from 8 a.m. till 8 p.m., 
and had his meals there. That at other 
times the premises were closed and un- 
inhabited. The said John Robinson avowed 
in his affidavit that he and his manager 
frequently slept there, and that he was quite 
willing to sleep on the said premises if the 
justices desired it, but this statement 
was denied by the justices. The justices 
were of the opinion that, as to the residence 
of the said John Robinson upon the premises, 
as he was there whenever the house 
was inhabited, that is during the whole 
of business hours and during 12 hours 
out of the 24, and had his meals there, 
that he was resident within the mean- 
ing of the word as used in the statute 
and confirmed the grant of the certifi- 
cate applied for. The magistrates con- 
tended that they were impressed with 
the hardship and inconvenience of any 
narrow construction of the Act of Parlia- 
ment on persons who carry on restaurants, 
chop-houses, and eating-houses, and hold 
beer licenses in connection therewith, in the 
business part of a large town, who do not as a 
rule sleep on the premises where their 
business is carried on ; that the provisions 
of the statute applied to certificates granted 
by way of renewal, as to certificates granted 
on new applications, and that the adoption 
of the narrower construction would deprive 
license holders in such business of their 
licenses; that also in acting as they had 
the justices were acting in accordance with 
the practice which had obtained in Man- 
chester since the passing of the Wine and 
Beerhouse Act, 1869, by which a certificate 
of justices first became necessary to the 
granting of an excise license. 

The Beerhouse Act, 1840 (3 & 4 Vict. c. 61), 
8. 1 enacts : — 

" No license to sell beer or cider by retail 
under the said recited Acts or this Act shall 
be granted to any person who shall not be 
the real resident holder and occupier of the 
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dwelling-house in which he shall apply to be 
licensed." 

Travers Humphrey$ showed cause.— There 
is no remedy by writ of certiorari in this 
case. The justices sitting to confirm licenses 
sit in an administrative capacity and not as a 
court. The cases of Reg. v. Sharnian, [1898] 
1 Q. B. 578 ; 62 J. P, 296; Reg. v. Bowman, 
[1898] 1 Q. B. 663 ; 62 /. P. 374 ; and Reg. v. 
Coiham, [1898] 1 Q. B. 807 ; 62 J. P. 435, are 
all in my favour. There can be no distinction 
drawn between the licensing committee and 
the confirming authority. It having been 
held that the grant of a license by licensing 
justices is not a judicial act, it follows that 
the confirmation of such grant cannot be a 
judicial act either. It is true the latter 
body have the power to award costs, but that 
does not affect the question. Confirmation 
is only necessary to new licenses which 
have been granted to sell liquor to be drunk 
on the premises. It would, therefore, be an 
anomaly that a certiorari should lie to bring 
up that particular kind of license to be 
quashed, but would not lie to bring up 
licenses of any other kind. Secondly, a 
mandamus cannot be served on the justices 
merely because they have misconstrued an 
Act of Parliament. They have heard and 
determined the case though possibly they 
have come to a wrong determination. (,Reg, v. 
Cotham impra).) Thirdly, the licenses which 
by the Act of 1840 are not to be granted to 
non-residents are excise licenses, the Act does 
not deal with beerhouse licenses or certificates, 
which were for the first time required by the 
Beerhouse Act, 1869 (32 & 33 Vict. c. 27). 
There is no statutory provision which forbids 
justices to refuse their certificate to a non- 
resident — though it may be well that a non- 
resident applicant will go into residence 
before applying for an excise license — even if 
this is not so, the justices were entitled to 
put the construction they did upon the terms 
*' real resident holder or occupier " and 
"dwelling-house" in the Act. If the 
licensed person is on the premises at the 
time the house is open that is sufficient to 
comply with the Act. There can be no 
advantage in having the licensed person 
living on the premises at a time when they 
are not open to the public. He also referred 
to Reg. V. Roper, 58 J. P, 512 ; Boulter v. 
Kent JJ., [18971 A. C. 556 ; 61 J. P. 532. 

Horace Avory ^Llewellyn WiUiam9 with 
him) in support of the rules.— The argument 
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of the other side comes to this, that there is 
no remedy against any view which the 
licensing justices may take of their powers. 
The distinction between the present case 
and Reg, v. Sharman (jsupra) is that in that 
case the rule was addressed to the licensing 
committee, but in the present case it is 
addressed to the whole body of borough 
justices, who, in their character of confirm- 
ing authority, sit as a court. There are 
parties before the confirming authority, it is 
known who those parties are, as no one who 
has not appeared before the licensing jus- 
tices can be heard before the confirming 
authority, and by section 43 of the Licensing 
Act, 1872 (35 & 36 Yict. c. 94), the authority 
have power to award costs between the 
parties. The basis of the decision in Boulter 
V. Kerit J J, {supra) was that there were no 
parties. In Reg, v. Bowman (supra) it is 
true the license had been confirmed, but the 
rule was addressed to the licensing justices 
by name, and not to the confirming authority. 
The point on which the rule was obtained is 
whetner a person who daly manages a busi- 
ness during the day time is a "real 
resident holder and occupier of a dwelling- 
house.*' It is submitted that it is clear 
that he is not. As to the definition 
of dwelling-house Reg, v. Allmey^ 35 J. P, 
534, is in my favour. There is also in the 
present case a remedy by mandamus. The 
justices cannot disregard the plain meaning 
of an Act of Parliament, and so usurp a 
jurisdiction they do not possess. If they 
grant a license to a person not qualified to 
hold it, they are acting in excess of their 
jurisdiction, and a mandamus will lie. Reg, 
▼. Cotham (supra) is in my favour on the 
point. In Reg, v. De Rutzen, 1 Q, B. D,bb; 
40 J, P. 150, a mandamus was issued to jus- 
tices who had refused a license on grounds 
upon which they were not authorised by law 
to refuse it. 

Lawrance, J.— Both rules must be made 
absolute. The statute is imperative that the 
person who seeks for a license to sell beer or 
cider under 3 & 4 Yict. c. 61 must be the 
real resident holder and occupier of the 
dwelling-house, and, according to the case of 
Reg, V. A limey (supra), he must also sleep upon 
the premises. It is obvious that the respon- 
dent did not do that. It is not clear what the 
object of the provision was, but whatever it 
was, it seems to have disappeared at the 
present time. Although it is useless to talk 
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of convenience in the face of a statute, yet 
there is a great deal in what the magistrates 
say with regard to carrying on of business 
of this class in towns like Manchester. 

Channell, J.— I am of the same opinion. 
The first question is whether ornotRobinson 
was, under the circumstances, a person who 
was entitled to have a license to sell beer 
and cider. For that purpose he must be 
the resident occupier of the dwelling-house 
in respect of which he solicits the license. 
Now for some time I was inclined to think 
that the words "resident occupier" meant 
that the applicant must be the person who, 
if any, was the resident occupier, that is 
to say that he must not be the servant or 
anyone of that sort where there is a master, 
but that he must be the person who out 
of several was the resident occupier. If 
that view were the correct one, this applicant 
might come within the term resident occupier, 
for if you assume that the house was a 
dwelling-house there certainly was no one 
else who was the resident occupier. He 
was there as much as anybody else, and 
after business was over the place was shut 
up and nobody slept there, so that it might 
appear that he came within ^the provisions 
of the Act, and if the magistrates had decided 
that there would have been a good deal 
of doubt as to how far they could have 
been interfered with. But when one looks 
further, and especially when one considers 
the case of Reg. v. Allmey (supra), it appears 
that the premises in respect of which the 
license is sought must be a dwelling-house, 
and that has been interpreted to mean 
a place where somebody sleeps. Thus the 
expression " resident occupier of a dwelling- 
house" gets a slightly different meaning. 
It is obvious, therefore, as it seems to me, 
that a person who does not sleep on the 
premises is not a person entitled to 
have a license, always assuming that Reg, v. 
Allmey (supra) is good law, and there 
is no reason to suppose that it is not, 
as it has stood for a considerable period and 
has been quoted as an authority. That 
being so, it seems to me that Bobinson was 
not a person who could have a license. Now, 
the magistrates considered Bobinson*s appli- 
cation and they came to the conclusion that 
they would grant him a certificate. What 
were their powers? It seems to me quite 
clear that they had to consider whether or not 
be was a person who was qualified to hold 
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the license, and that they had no joriBdiction 
to give a certificate to anybody who was not 
qualified to hold the license. In giving the 
certificate, therefore, they exceeded their jur- 
i8diction,and even assuming there was a ques- 
tion of fact which they decided in the 
applicant's favour, it is clear that a tribunal 
cannot give itself jurisdiction which it has 
not got by an erroneous decision of fact, and 
I suppose it is equally clear that they cannot 
give themselves jurisdiction by an erroneous 
decision of law. That being so, it is a matter 
of course to bring up the certificate upon 
certiorari unless it is a matter in which 
certiorari will not lie, that is to say, it is not a 
judicial proceeding, or a (?«/««/ judicial proceed- 
ing. It is obviously most convenient that 
licenses should be brought up on certiorari, 
because that is a convenient way of ascertain- 
ing whether the granting them is within the 
jurisdiction of the authority granting them. 
If these licenses cannot be brought up in 
any way it seems to me to follow inevitably 
that the person who acts under one of 
them is or may be liable to a penalty all 
the time he is acting under it. If the 
matter is one which can be brought up on 
certiorari, until it is so brought up it might 
be an answer to proceedings for a penalty — 
I do not say it would be — to say that 
the license is effective and valid until 
it is set aside — therefore, it is most 
convenient that these licenses should be 
tested by certiorari. Of course, we are 
bound not only by Boulter v. Kent J J, 
(supra), but also by the case of Eec/, v. 
Sharman (jmpra\ and if the matter were 
analogous to those two cases we could not 
grant a certiorari, because it would not be 
a judicial proceeding, but I think Mr. Avory 
has pointed out a section which sufficiently 
alters the matter. The real point in 
Boulter v. Kent JJ, (supra) was that there 
was no lis and no controversy inter partes. 
Lord Herschell says, at p. 591, " It is, I think, 
a fallacy to treat the refusal as necessarily 
induced by a particular objector ; every 
member of the local community might object, 
would they all then become 'the other 
party T There is in truth no lis, no controversy 
inter partes, and no decision in favour of 
them and against the other unless indeed the 
entire public are regarded as the other party ," 
In section 43 of the Licensing Act, 1872, 
which deals with the powers of the con- 
firming authority, the objector below is 
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expressly made a party, the case is treated 
as being one inter partes, and there is an 
express power to give costs. It seems to me 
that that is sufficient to enable us to hold 
that this is a proceeding in which we may 
grant a certiorari, and, accordingly, I think it 
is right to make the rule for a certiorari 
absolute. Then as to the rule for a 
mandamus, I personally have very consider- 
able difficulty about it, which has not been 
altogether removed. It seems to me that to 
grant the rule is practically to mandamus the 
justices to refuse the application, and, except 
in the case of Reg. v. Cotham (supra), I do 
not know of a case in which that has been 
done. That case proceeded very much upon 
Reg. V. De Rutzen (supra), which to my mind is 
entirely different. Having given our decision 
upon the other point, as it is not seriously 
opposed, I grant it upon the authority of 
Reg. V. Cotliam (supra), otherwise I should 
have had considerable doubt whether we 
ought to grant it. 

Rules absolute. 

Solicitors for the appellant : Lloyd, George, 
Roberts, and Company, for Batty, Ford, and 
Buckley, Manchester. 

Solicitors for the respondents : Bower, 
Cotton, and Bower, for T. H. Boardman, 
Manchester. 
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LACEBY V, E. LACON AND COMPANY, LIMITED, 
AND THORNTON AND OTHERS, JJ. 

Licensing Acts — Off-license — Removal of 
license — Jurisdiction of justices — Appli- 
cation—Licensing Act, 1872 (35 & 36 
Vict. c. 94), s. 50. 

The holder of an off-license for the sale of beer, 
wine, and spirits applied at brewster 
sessions for a renewal of his license. At 
the same sessions, pursuant to notice, he 
applied for a new off -license of the same 
description for premises immediately ad' 
joining. In reply to a question from the 
justices he undertook, if the new license were 
granted, to surrender the old license. The 
new license was accordingly granted and 
the old license surrendered. 
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Lacebt v. Lacon a Company, Limited. 

Held (reversing the Court of Appeal, 62 J. P. 

196), that this loas neither in form nor in 

substance an order sanctioning the removal 

of the old license, loiihin section 50 of the 

Licensing Act, 1872, that tlie grant of the 

new license was in the absolute discretion 

of the justices, and that their decision could 

not be interfered icith. 

** Removal" signifies that a license shall be 

transplanted from one set of premises and 

serve as a privilege and imttection to 

another set of premises. 

This was an appeal from a decision of the 

Court of Appeal {A, L. Smith, Chitty and 

Collins, L.JJ.), reported at 62 J. P, 196. Sub 

nom., Reg. v. Thornton and Others, Wands- 

toorth J J, ; ex parte Lacon and Company, 

Limited, 

The appellant bad for many years held 
an off-license for the sale of beer, wine, 
and spirits, at a house called the "Five 
Alls," Battersea-park-road. In 1891, find- 
ing the cellars at the "Five Alls" too 
small, he obtained a similar license for the 
cellars under the adjoining house, No. 2, 
Abercrombie -street, and the cellars under 
the two houses were thenceforward used as 
one. These two licenses were renewed 
every year until 1897. In that year a dispute 
arose between the appellant and Messrs. 
Lacon and Company, Limited, who had 
purchased the reversion of the ** Five Alls " 
in consequence of which the appellant deter- 
mined to remove his business to No. 2, 
Abercrombie-street, which was his own 
property. The removal was effected in the 
following way. At the annual general 
licensing meeting in 1897 the appellant 
applied for, and obtained, the renewal of 
both the above licenses, and then applied for 
a new off -license for the sale of wine, beer, 
and spirits at Np. 2, Abercrombie-street. 
No notice of this application was ever given 
to Lacon and Company, Limited. Tlie 
justices intimated that such a license would 
only be granted upon condition that both 
the old licenses were surrendered. The 
appellant gave an undertaking to do so, and 
thereupon the justices inspected the pre- 
mises, and on a subsequent day granted the 
license. The old licenses were duly surren- 
dered. Upon the application of Lacon and 
Company, Limited, the Queen's Bench 
Division granted a certiorari to quash the 
license upon the ground that, having regard 
to the conditions under which the order of 
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the justices granting the license was made, it 
was in effect an order for the removal of the 
" Five Alls " license to No. 2, Abercrombie- 
street, and, therefore, by section 50 of the 
Licensing Act, 1872 (35 & 36 Vict. c. 94), 
the justices had no jurisdiction to make it 
without the consent of the owners of the 
''Five Alls" first had and obtained. On 
appeal the Court of Appeal afl&rmed this 
decision. 

The appellant appealed to this House. 

Bosanquet, Q.C., and J, C Earle for the 
appellant contended first that this was not 
in form or substance an order for a removal 
or an order sanctioning a removal, and 
secondly, if it was a bad order certiorari does 
not lie to quash orders of justices sitting to 
grant licenses. On the first point they urged 
that the appellant did not apply for an order 
for removal. He was qualified for a new off- 
license for wine, and also for spirits, and the 
justices could not refuse them. The new 
license for beer was in the absolute discre- 
tion of the justices, and they having granted 
it, it cannot now be impeached. There is 
nothing to prevent a tenant giving up a 
license without the consent of the owner of 
the house. [The arguments used on the 
second point as to certiorari not lying to 
licensing justices are omitted, as their lord- 
ships expressed no opinion on this point.] 

LawAon Walton, Q.C., and Foote, Q.C. 
(T. Humphreys with them), for the respon- 
dents contended that what was done by the 
justices was in reality to make an order 
for removal, and this is prohibited without 
the owner's consent. Ail the conditions 
of a *' removal" are complied with here. 
'^ Removal" implies giving up the business 
at the old premises and transferring it to 
the new, and carrying it on there. That was 
what took place here. All that is necessary 
to constitute an order of removal took place 
here. There was no power to surrender the 
license of the " Five Alls." 

Bosanquet, Q.C, in reply. 

Earl of Halsbury, L.C— My lords, I am 
glad, out of respect to the two courts below, 
from whom this question has come, that the 
matter has been so elaborately and care- 
fully argued ; but I confess for myself I 
cannot, now that the matter is fully before 
me, entertain any doubt as to the conclusion 
at which your lordships ought to arrive. I 
quite admit that during a considerable part 
of the argument, before my mind was suffi- j 
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cientlj alive to the proyisiong of the Act of 
1872, I was very much impressed by the 
arg^ument which seems to have found favour 
with the courts below, because the transac- 
tion seemed to me, having regard to sec- 
tion 50, to be, what I think two of the 
learned judges say it was, doing by an in- 
direct performance that which the Legisla- 
ture had prohibited, namely, the removal of 
a license from a house occupied by a tenant, 
against the will of his landlord, to some 
other house where he could carry on his 
business at the sacrifice of the landlord's 
interest in the former house. Without such 
a careful examination of the Act of Parlia- 
ment as we have now had that would be the 
first impression of a person reading these 
sections, it might be considered that the 
Legislature bad provided for the interest of 
the landlord by making the landlord's 
dissent an absolute bar to the proceeding by 
the magistrates by way of removal. Upon a 
careful examination, however, of the statute 
it appears to me that section 50, upon which 
reliance is placed, is a section which, what- 
ever may have been its original design, has 
under the statute no machinery and no 
provision which can effectually prevent the 
grant of new licenses, and I do not believe 
that the Legislature ever contemplated that 
such a bar should be placed in the way of 
the jurisdiction and discretion of the magis- 
trates as would be involved in permitting 
the mere refusal of the owner of the 
premises, as distinguished from the tenant 
of the premises, to prevent the magistrates 
exercising their discretion in the matter. I 
can well understand that, given a current 
license and given some proceeding whereby 
the current license should be removed to 
other premises, the Legislature would have 
prevented the tenant sacrificing his land- 
lord's interest by a proceeding in which the 
landlord himself was not represented. That 
is on the one hand clear enough. When I 
find that the only application for a removal 
must be made at the general licensing 
sessions, and when I observe what has been 
so often pointed out to us, the interval 
between that date, the 5th of March and the 
5th of April, when the new license must 
begin, I confess I am wholly unable to see 
what useful object can be performed by that 
section or what protection to anybody is 
thereby given. But, my lords, as regards 
renewals and new licenses it is obvious that 
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neither this court nor any other court can 
supply machinery or provisions which the 
statute itself has not enacted. If the 
Legislature intended that there should be 
some protection during the currency of the 
license and intended that the landlord should 
be represented, all one can say is that no 
such provisions can be found in the statute, 
and your lordships have no jurisdiction to 
supply them. What is clear is that by this 
Act of Parliament, and by the others to 
which the learned counsel have called our 
attention from time to time, what the 
Legislature has ultimately done has been to 
give an absolute, unfettered discretion to the 
magistrates. Certainly it would be a very 
singular result of that legislation if, upon a 
new license being applied for, the magis- 
trates being invested, as by the hypothesis 
they are, with an absolutely unlimited 
discretion, the mere veto of the person who 
owns the premises held by a licensed person, 
which licensed person was applying for a 
license for other premises, should prevent the 
magistrates granting a perfectly new license 
to new premises, and that that bar should 
exist because the applicant had before 
that held other premises under another 
license. That would be a very singular 
result indeed, and certainly, unless there 
was something very clear in the statute 
to compel me to come to such a conclusion, 
I should absolutely refuse to assume that 
the Legislature had done so. But it is 
not necessary for your lordships to con- 
sider that, because the question here is 
whether or not anything has been done 
which the justices were not at i>erfect 
liberty to do. It must be made out before 
any such order could be made and main- 
tained, as has been made by both the courts 
below, that the magistrates acted without 
jurisdiction. Now, I quite follow what Mr. 
Lawson Walton and Mr. FooU have so 
ingeniously and earnestly pointed out, that 
the result arrived at may be the same as would 
have been arrived at by a " removal." Granted. 
But what then ? The thing that the magis- 
trates have done is not the thing which is 
contemplated by the 50th section; that 
is to say, not the same as regards the actual 
order. Whether it is the same thing in 
substance or not I will treat of in a moment ; 
but it is not the thing. What they have 
done is, they have licensed premises, and 
that license does not purport to be, and 
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is not certainly upon the face of the instrn- 
ment, the former license which existed of 
the " Five AUa," but it* is an absolutely new 
license. What the Legislature meant by 
the "removal of the license" I can only 
conjecture, but I should think it would mean 
that a license which had existed in one house 
should be, as indeed the phrase implies (it is 
not a very happy one), removed to another 
house. If any order was asked for upon that 
subject it is to be remembered that, what- 
ever discretion the magistrates have, they 
are limited in the orders they make by the 
language of the statute, and if they wanted 
to make such an order as that, they must 
make the order accordingly. It is all very 
well to say that it may come to the same 
thing ; but where the magistrates are fettered 
by a statute which enables them only to act 
in a particular way, they must abide by that 
way. Here the magistrates on the affidavit 
laid before us say they were not asked to 
make an order for removal and did not 
suppose ihey were making an order for 
removal ; and when we look at the document 
itself there is no such thing as an order for 
removal to be found in the whole course of 
the proceedings, and yet your lordships are 
asked to say that these proceedings are 
without jurisdiction, because, although 
everything that they intended to do was 
within their jurisdiction, it is said the effect 
produced is just the same as if they had 
made some other order which they never did 
make and never intended to make, and by 
this circuitous process of reasoning it is to be 
supposed the magistrates acted outside of 
their jurisdiction. My lords, the observation 
immediately arises that, where you are 
dealing with a subject-matter of this sort, 
the form is part of the substance. It is a 
delusion to suppose that magistrates may 
do what may be equivalent to this, that, or 
the other. They are within the iron frame: 
work of a statute, and they have no jurisdic- 
tion to go beyond it. AU that they did do, 
and all that they intended to do, was that 
they licensed a person to occupy new premises 
for the purposes contemplated by the statute. 
My lords, I decline to go into the question 
of whether or not, if there was anything 
erroneous in the order which the magistrates 
made, the proper form of remedying that 
error has been adopted. I confess I should 
require further argument before I hastily 
came to the conclusion that this was the 
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proper form, but I decline to enter into the 
question or give any opinion upon the 
subject. If the question hereafter arises 
whether certiorari is the proper remedy or 
not, then will be the proper time to decide 
it ; but inasmuch as upon any hypothesis it 
can only be by some error in the proceedings, 
and inasmuch as I am of opinion that there 
is no error here at all but that the magis- 
trates have proceeded strictly within their 
jurisdiction, I am of opinion that this order 
of the Court of Appeal, confirming the' order 
of the court below, ought to be reversed, 
and I accordingly so move your lordships. 

Lord WATSON.—My lords, the Legislature 
have enacted that the licensing justices 
shall not remove (whatever that may mean) 
a license from one set of premises to 
another unless the owner of the house 
which is about to be deprived of the 
license is called as a party to the proceediags 
for his interest, and unless he consents to 
the order being pronounced. In the present 
case I think the only question is whether 
such an order has been pronounced. I do 
not think it is enough to bring the case 
within the statutory requirement of the 
presence of the owner of the house that the 
proceedings of the justices shall be attended 
with precisely the same consequences as if 
they had been asked to make, and had in 
point of fact made, an order of removal It 
is not enough to say, as some of the judges 
have said, that the two things are in sub- 
stance the same. It is not enough to say 
that the result of either proceeding must be 
the same. The court must come to the con- 
clusion, in order to bring the matter within 
the statutory prohibition, that what has 
been done is one of the things which the 
Legislature have prohibited. Now, my lords, 
I need not repeat what has been already said 
by my noble and learned friend the Lord 
Chancellor, but in the present case it appears 
to me that in construing, as one must do, 
that clause, which is not easy of construction, 
section 50 of the Licensing Act of 1872, an 
order of removal never was contemplated by 
any of the parties to this case. It was not 
applied for; it was not intended to be 
granted by the licensing justices ; and when 
one examines what they have done it 
amounts to the destruction of one license 
and the continuance and the enlargement of 
another. That is, to my mind, entirely 
opposed to what is the plain meaning of the t 
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statute in asing the word " removal," which 
signifies that a license shall be transplanted 
from one set of premises and serve as a 
privilege and protection to another set of 
premises — ^it may be to a set of premises in a 
different licensing district in those circum- 
stances. I do not think the respondents in 
this case were entitled to any remedy. I do 
not think that they have shown facts requir- 
ing any remedy, and, therefore, I think it 
quite unnecessary to discuss in what form 
the remedy ought to have been granted if it 
had been required. 
Lord Magnaghten concurred. 
Lord MoRRi8.~My lords, I am of the 
same opinion. In this case an application is 
made for a certiorari on the part of the 
respondents to remove into the Queen's 
Bench Division an order for a license of 
2, Abercrombie-street, in order to have it 
quashed. That license on the face of it is a 
perfectly valid license, because it is a license 
granted by persons competent and having 
jurisdiction — it is a license to carry on in the 
house 2, Abercrombie-street, the business of 
sales for consumption off the premises. 
Then what is the objection to that license, 
which is good on the face of it ? It is said 
that, although it is a license on the face of it 
as a grant for a new license, yet it amounts 
to an order for a removal, sometimes it is 
said " in substance," sometimes it is said " in 
effect," and sometimes it is said "the 
consequences are the same," but the argu- 
ment is that it amounts to an order for a 
removal under section 50 of the Licensing 
Act. As I have said, on the face of it it 
does not purport to be anything of the 
sort ; it purports to be what it is— a grant of 
a new license. The Act of 1872 contemplates 
licenses being obtained and granted under 
three sets of circumstances. By section 40 
it contemplates the grant of new licenses; 
by section 42 it contemplates the grant of 
renewals, and by section 50 it contemplates 
the grant of a " removal " of a license, which 
I would understand from the use of the 
words '* removal of the license " to refer to a 
license then in esse. In this case the pro- 
ceedings have not been taken merely under 
section 50. The applicant never applied for 
a removal — he applied for a renewal — he 
also applied for the grant of a new license to 
the entire of No. 2, Abercrombie-street. 
Why is he to be held as having applied for a 
grant of a "removal" when he did not do 
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it ? As a matter of fact he did not take the 
proceedings for that. There are three 
different applications dealt with by the 
statute. There are three different sets of 
notices to be given by the statute ; there are 
three different results to be arrived at by 
the statute. The first is renewal, the second 
is a grant of a new license, and the third is 
an order for a removal. Why is it to be 
persevered in that he mnst ba held to have 
applied for that which he did not apply for 1 
Why is it to be held as against the magis- 
trates that they made an order which they 
did not make for a removal under sec- 
tion 50, because, forsooth, the consequences 
may be practically the same as if that pro- 
ceeding had been taken ? That is a matter 
for legislation. This House, as one branch 
only of the Legislature, is not entitled to 
legislate. If it is suggested that this pro- 
tection to brewers and their houses should 
be extended to the case of renewals, and to 
the case of a grant of new licenses, it is for 
the Legislature to say so. The Legislature 
have confined the protection to the case of 
removal. Suffice it to say that this is not a 
case of removal. If it were not for the very 
great respect which I have for the courts 
that have decided the opposite I would have 
said that it was a very plain case indeed. 

Appeal allowed. 

Solicitors for appellant: W. W. Young 
and Son. 

Solicitor for respondents: Wellington 
Taylor. 
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NORTH - EASTERN RAILWAY COMPANY V, 
OVERSEERS OF THE PARISH OF DALTON. 

High ways~Be pairs ratione <e«Mr<»— Exemp- 
tion from highway rate— Highway Act, 
1835 (5 & 6 Will. 4, c. 50), s. 33— Highway 
Act, 1862 (25 & 26 Vict. c. 61), s. 35. 

A corporation liable to repair a highway 
ratione tenune trho have paid a capital 
sum under section 35 of the Highway Act^ 
1862 (25 d: 26 Vict, c, 61), in full discharge 
of such liability are not liable for highway 
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North-Eastern Railway Company v. 

Overseers or the Parish of Dalton. 

Decision of ike Queen's Betich Division, 62 J. P. 

484, reversed. 
Reg. r. Heath, 30 J. P. 1S2, followed. 

This was an appeal by the North Eastern 
Railway Company from the decision of the 
High Court of Justice, Queen's Bench 
Division iWills and Kemiedt/, J J.), reported 
in 62 J. P. 484, where the facts are f uUy 
set out. 

The case had been previously partly 
argued before Smith, Chitty, and Collins, 
L.JJ., on the 2nd and 3rd of February, but 
owing to tlie death of Chitty, L.J., was 
ordered to be re-argued. 

A. T. Lawrence, Q.C. (i?. Cuimingham Glen 
and Bethune with him), for the railway 
company. 

Afacmorran, Q.C. {Gaioan Taylor with him), 
for the overseers. 

Smith, L.J.— This is an appeal from the 
decision of the Queen's Bench Division 
iWills and Kennedy J J.). A highway rate 
was levied by the overseers of the parish of 
Dalton on the North Eastern Railway, who 
assert that they are free from being rated. 
The railway were, at one time, liable ratione 
tenures to repair a certain portion of the 
highway 84 yards in length in the hamlet of 
Isle beck, in which no highway rates were 
leviable by reason of the exemption con- 
tained in section 33 of the Highway Act of 
1835. The rating authority argued that this 
exemption had been taken away by the 
operation of later statutes. Now section 27 
of the Highway Act of 1835 provides as 
follows : " Ajid in order to raise money for 
carrying the several purposes of this Act 
into execution, be it further enacted that 
a rate shall be made, assessed and levied by 
the surveyor upon all property now liable 
to be rated and assessed to the relief of the 
poor ; provided that the same rate shall also 
extend to such woods, mines, quarries of 
stone or other hereditaments as have hereto- 
fore been usually rated to the highways. . . ." 
Wills, J., construes this section against the 
railway company but leaves out section 33, 
which gives the exemption as follows : *' When 
property, or the owner or occupier in respect 
thereof, has previous to the passing of this 
Act been legally exempt from the perform- 
ance of statute duty or from the payment of 
any composition in lieu thereof, or of high- 
way rate, the said property and the owners 
and occupiers thereof shall be exempt from 
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the payment of the rate hereby imposed." 
I am of opinion that under this section if the 
matter had stood upon the Act of 1835 alone 
the railway company would have been 
exempt. Then comes section 35 of the High- 
way Act, 1862, by virtue of which it is said 
that the exemption has been taken away. 
(His lordship here read the section.) I am 
of opinion that the meaning of that section 
is that if a capital sum is paid down in full 
discharge of all future claims for highway 
rate, persons may in this way commute their 
liability under the Highway Acts. The 
rating authority contend that, although 
a man is exempt from liability, yet under 
this section 35 of the Highway Act, 1862, he 
is liable for highway rate. I am of opinion 
that when the North Eastern Railway 
Company paid a capital sum under this section 
they were exempted from future liability. 
I think that the case of Reg. v. Heath, L. R. 1 
Q. B. 218 ; 30 t/. P 182, is in point, and 
especially the judgment of Lush, J. ; in that 
case this very point was argued and decided. 
This judgment of Lush, J., was delivered in 
1866, and we cannot pass over it as the 
Queen's Bench Division appear to have done. 
A new point is taken by Mr. Macmorran 
which was not taken in the court below, and 
it is shortly this — that there is now no such 
thing as a highway rate under the Highway 
Act, 1835, by reason of the Local Govern- 
ment Act, 1894 (56 & 57 Vict. c. 73). The 
best answer to that is given in the case itself 
as stated by the justices. (His lordship here 
read the sixth paragraph of the case, which is 
set out in full in the report of the case in the 
court below.) The Highway Act, 1835, is the 
basis of every highway rate, and I am of 
the opinion that, if the highway rate under 
the Act of 1835 has been repealed by any 
Act of Parliament, then no highway rate 
can be levied at all. For these reasons I 
think the appeal ought to be allowed. 

Vaughan Williams, L.J.— I do not think 
that there is anything to be usefully added 
to the judgment of Smith, L.J., but what I 
am about to say is out of respect for the 
judgments of the court below, and to show 
ihvLt I appreciate the arguments upon which 
they are founded. Wills, J., begins his 
judgment with the words at the end of 
section 35 of the Highway Act, 1862, dealing 
with the power of justices to make a highway 
repairable by the parish, and he says that the 
only discharge of liability there is a discharge 
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Overseers of the Parish op Dalton. 

from liability to repair ratione tenures^ and 
that there is no discharge from liability to 
pay rates as inhabitants of the parish. 
Farther, Wills, J., says that the effect of the 
early words in the same section is to enable 
quarter sessions to make any highway a 
highway to be repaired and maintained by a 
rate to be levied on all owners of property 
in a parish ; and as the words at the end only 
discharge the owner from liability to pay 
ratione tenura, the quarter sessions can make 
an order for a rate which is to include per- 
sons exempted ratione tenurce. He further 
goes on to say that the right basis upon 
which quarter sessions are to fix the capital 
sum is not the sum which would represent 
the whole of the owner's present and future 
liability, but the difference represented by 
the sum formerly paid and what he must now 
pay by order of quarter sessions. I think 
this construction gives no effect to the High- 
way Act, 1835, s. 33, because by that section 
certain persons are exempt. Wills, J., not 
only gives no effect to this exemption, but 
also gives no effect to the judgment in 
Reg, V. Heath {supra), by Lmh, J. I am, 
therefore, of opinion that this appeal should 
be allowed. 

RoMER, L.J., concurred. 

Appeal allowed. 

Solicitor for the North-Eastem Railway 
Company : A. Kaye Butterworth, York. 

Solicitors for the respondents : Robbins, 
Billing and Company, for Swarbreck and 
Rhodes, Thirsk. 
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February 6. 

DRURY V. RICKARD. 

Metropolis— Height of buildings—" Buildings 
vested in and in the occupation of her 
Majesty" — London Building Act, 1894 
(57 & 58 Vict. c. ccxiii.), ss. 47, 202. 

Buildings of which her Majesty's Commis- 
sioners of Works -have entered into an 
agreement to take a lease at their option 
when the buildings are completed, the said 
buildings being built under the super- 
vision of an architect subject to the approval 
of the Surveyor of the Commissioners of 
her Majesty's Board of Works, do not 
com^ under the exemption in section 202 of 
the London Building Act, 1894 (57 d 58 
Vict, c, ccxiii). 
Case stated by one of the magistrates of 

the police courts of the metropolis sitting at 

the Westminster Police Court. 

1. On the 5th of July, 1898, William Rose 
Rickard, the respondent, appeared to answer 
a complaint made by the appellant, who is 
the district surveyor under the London 
Building Act, 1894, for the district of St. 
Margaret, Westminster, that in erecting a 
certain building known as Abbey Mansions, 
situate at Victoria-street and Orchard-street, 
in the parish of St. Margaret, Westminster, 
and within the said district, certain things 
were done in contravention of the said Acti 
and that the appellant did, on the 1st of 
January, 18U8, serve upon the respondent, 
being the builder engaged in erecting and 
building such building, a notice of irregu- 
larity, requiring the respondent, within 48 
hours from the date of such notice, to cause 
the said things done in contravention of such 
Act to be amended, particulars of which said 
things were duly specified in such notice, and 
the respondent has made default in comply- 
ing with such notice within the period named 
therein. 

2. The London Building Act, 1894(57 & 58 
Vict. c. ccxiii.), which by section 3 came into 
operation and took effect from the 1st of 
January, 1895, provides as follows : — 

Section 47 : " A building (not being a church 
or chapel) shall not be erected of or subse- 
quently increased to a greater height than 
80ft. (exclusive of two storeys in the roof j 
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and of ornamental towers, tarrets or other 
architectural fixtures or decorations) without 
the consent of the council." 

Section 202 : ** There shall he exempted 
from so much of the provisions of this Act 
as relates to buildings and structures every 
building, structure, or work vested in and in 
the occupation of her Majesty, her heirs 
and successors, either beneficially or as part 
of the hereditary revenues of the Crown, or 
in trust for the public service or for public 
services. Also any building, structure, or 
work vested in and in the occupation of any 
department of her Majesty's Government, 
or of the Metropolitan Police, or of the 
trustees of the British Museum for public 
purposes or for the public service." 

Section 212 : " Notwithstanding anything 
contained in this Act, a building structure 
or work which has been commenced before, 
and is in progress at the commencement of this 
Act, or which is to be carried out under any 
contract entered into before the passing of 
this Act, may be completed subject to and in 
accordance with the provisions of the Acts 
relating thereto, as in force immediately 
previous to the passing of this Act." 

3. At the hearing of the said complaint 
the foUowing facts were either proved or 
admitted . — 
(a) The respondent was a builder em- 
ployed by one C. J. C. Pawley, and on 
the 1st of June, 1898, was engaged in 
erecting the south block of the building 
referred to in this complaint. 
(fi) The said building was erected of a 
greater height than 80ft. without the 
consent of the appellant, and was, there- 
fore, in contravention of section 47 of the 
said Act, assuming that section to apply, 
(c) In June, 1897, the north block of the 
said building exceeded 80ft., and in the 
same month the appellant, as such dis- 
trict surveyor, served upon the respon- 
dent a notice in respect of such north 
block in the terms of the copy of notice 
hereto annexed. 
(<0 Upon receipt of the said notice in 
June, 1897, the respondent claimed that 
the said north block was exempt by 
reason of section 202 of the said Act, 
and the appellant, as such district sur- 
veyor, admitted and allowed such exemp- 
tion, and the said north block was duly 
completed, and on the faith thereof 
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divers dealings on the reversion of the 
said north block took place. 

(e) On the 15th of March, 1898, the said 
south block exceeded 80ft., and there- 
upon the appellant, as such district 
surveyor, served upon the respondent 
a notice in respect of such south block 
in the terms of the copy of notice annexed 
to this case. 

CO Upon receipt of the last-mentioned 
notice the respondent claimed that the 
said block was exempt by reason of 
section 202 of the said Act, and the 
appellant, as such district surveyor, 
admitted and allowed such exemption, 
and the building was continued until 
the receipt of a notice hereinafter men- 
tioned, and on the faith thereof divers 
dealings on the reversion of the said 
south block took place. 

(^) On or about the 1st of June, 1898, the 
appellant, as such district surveyor as 
aforesaid, duly served upon the respon- 
dent, pursuant to section 157 of the 
said Act, the annexed notice of irregu- 
larity requiring him to reduce the height 
of the said building. 

(A) The respondent did not comply with 
the requirements of the said notice of 
irregularity. 

(0 The respondent was erecting the said 
building for and under the supervision 
of one 0. J. 0. Pawley, who was acting 
as architect of the said building, but 
subject to the approval of the surveyor 
of the Commissioners of her Majesty's 
Board of Works, as stated in the agree- 
ment in the next paragraph. 

(f) By an agreement dated the 19th of 
November, 1897, and made between the 
said C. J. 0. Pawley (thereinafter called 
the landlord of the one part) and the 
said Commissioners of her Majesty's 
Works and Public Buildings (thereinafter 
called the commissioners of the other 
part), the said C. J. C. Pawley agreed to 
grant, and the said commissioners agreed 
to take, a lease of the piece of land with 
the messuage (being the said north 
block) described as then in course of 
erection thereon for the term of 21 years, 
from the 25th of December, 1897, or so 
soon thereafter as the buildings should, 
in the opinion of the officers of her 
Majesty's Office of Works, be fit for 
occupation, determinable, as therein men' 
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tioned, at the yearly rent of 4,625/., and 
80 that the lease of the said premises 
should be to the effect and in the form 
of the draft lease contained in the 
schedule to the said agreement. And it 
was by the said agreement further pro- 
vided that the said C. J. G. Pawley 
should complete and finish the said 
messuage as therein mentioned, and that 
the occupation of and the rent for the 
premises should commence as soon after 
Christmas, 1897, as in the opinion of the 
said officers the premises should be fit 
for occupation, and that the commis- 
sioners might take possession of such 
rooms as might from time to time be 
completed before the whole building was 
ready for occupation at a proportionate 
rent. 

(k) The said south block was the subject 
of another agreement of the same date 
and between the same parties, and, 
mutatis mutandis, in the same words as 
the first-mentioned agreement. 

(0 The said two agreements had some 
time previously been approved by a 
Treasury Minute, dated the 15th of 
March, 1897. 

(m) No evidence was given that on the 
1st of June, 1898, the officers of her 
Majesty's Office of Works had certified 
that the building was fit for occupation. 
One of the officers of her Majesty's 
Commissioners of Works had on several 
occasions subsequently to the 15th of 
March, 1897, visited and examined the 
building and made suggestions. 

00 It was also proved that previous to 
the 1st of January, 1897, the wall which 
forms the party wall between this 
building and the Marlborough Mansions 
had been built to the height of the said 
mansions with two chimney breasts in 
each storey. This fact, however, is 
immaterial to the point decided. 

4. The respondent contended that the 
said building was exempted from the pro- 
visions of section 47 of the said Act inas- 
much as such building came within the 
exemptions provided for by section 202 
thereof. 

5. The appellant contended (1) that the 
respondent had not proved the vesting or 
occupation for which he contended ; (2) that 
the said building was not in the occupation 
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of her Majesty or of any department of her 
Majesty's Government, but was in the occupa- 
tion of the said C. J. C. Pawley, by the 
respondent, as his builder ; (3) that the said 
building was not vested in her Majesty or in 
any department of her Majesty's Govern- 
ment, and at any rate would not be so vested 
until the commencement of the term of 
21 years mentioned in the said agreements, or 
alternatively until the execution of the said 
lease. 

6. Upon the facts above stated I was of 
opinion that upon the true construction of 
section 202 of the said Act the said building 
came within the exemption provided for by 
the said section as being a building, structure 
or work vested in and in the occupation of a 
department of her Majesty's Government, 
and I dismissed the said complaint subject 
to this case. 

7. The following two points were also 
taken before me, but were not argued, and I 
gave no decision upon them. 

(1) Whether the said building comes within 
the exemption in section 212. 

(2) Whether the London County Council 
consented to the said building being 
erected to a greater height than 80 feet, 
and in the alternative whether the 
council waived the said provision, and 
whether the council are estopped from 
insisting on the observance thereof. 

8. The question of law for the opinion of 
the court is whether the said building comes 
within the exemption provided for by sec- 
tion 202 of the said Act. 

9. If the CO art shall be of the opinion that 
my decision was right, then the complaint 
is to stand dismissed, but if the court shall 
be of the contrary opinion then the court is 
humbly requested to remit this case with 
the opinion of the court thereon, or make 
such other order as the court may think fit. 

Daldy for the appellant.— The magistrate 
was wrong. The building was not vested in 
or in the occupation of the Commissioners 
of her Majesty's Board of Works. They 
intended if they thought fit to occupy it 
when completed, but it was not in their 
actual occupation. There was no '* vesting," as 
all the commissioners had was an option of a 
lease which they might accept or not. The 
building does not come within the exemption 
clause. 
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Horctce Avm^/ (^Marshall with him) for the 
respondent. — The words "in occnpation" 
clearly mean either in actual or intended 
occupation. In this case the surveyor of the 
commissioners was paying visits to the build- 
ing and it was being built subject to his 
approval. The building was not to let to 
anybody else. The building also was clearly 
vested in the commissioners. The commis- 
sioners had an agreement for a lease, and that 
in equity is equivalent to a lease. They 
could have compelled specific performance of 
that agreement, and therefore the agreement 
was as good as a lease. (^Swain v. Ayres^ 21 
g. B, D. 289.) 

Daldy in reply. 

Lawrancb, J.— I think the case will 
have to go back to the magistrate to decide 
the two points which were not argued before 
him, and upon which he has not decided. 
It will have to go back to him for that pur- 
pose because it is impossible to say that 
under the circumstances of the case this build- 
ing was " a building, structure or work vested 
in and in the occupation of her Majesty." 
The circumstances of the case seem to be 
that the building was undoubtedly built for 
the occupation of the Grown, they had their 
surveyor there, who, as far as I understood 
the case, pointed out the size of the 
rooms, the height and so forth, and the 
attention of the London Gounty Gouncil 
was called to the fact that the building was 
being raised higher than 80ft. The answer 
to that was, ''This is being built for the 
Government." Section 202 was pointed out 
to the county council surveyor, and the 
building was allowed to proceed. I need 
not go through the whole facts again, they 
are i)erfectly well known, and have been dis- 
cussed before us. In the end some misfortune 
happened to this building, and the Government 
did not accept it. They never called for the 
lease, which they were entitled to do, and we 
hear that legal proceedings are being taken, on 
the part of the buUders I suppose, against the 
commissioners. I do not know what parti- 
cular department of the Government was 
going to occupy the building. Some mis- 
fortune, as I say, happened to the build- 
ing, and they refuse to proceed further. The 
thing stands in this way — so far as the 
county council are concerned their acquies- 
cence seems to have been given. I say 
nothing on that decisively, because that 
point will remain for discussion afterwards. 
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It seems to have been given, and was no 
dou1;)t given, under the impression that the 
building was going to be a Government 
building, and was being built for that pur- 
pose. There can be no doubt the whole 
point we have to decide in this case is 
whether, under those circumstances and 
under those conditions, that building was a 
building, structure or work vested in and 
in the occupation of her Majesty. In my 
judgment it was not, and I think the learned 
magistrate was wrong in the decision he 
arrived at. As I say, the case must go back 
upon the two other points. One is a point 
with regard to section 212, which is the section 
which states that if the building was begun 
before the Act was passed, in 1894, it would 
be exempt ; and the other point is that there 
was an acquiescence on the part of the 
county council which led to the buildings 
being carried to a height above 80ft., which, 
unless used for Government offices, would 
not be permitted under the Act of 1894. 

Ghannell, J.— I am of the same opinion. 
I think we cannot hold that this building 
was at the time in question vested in and in 
the occupation of any department of her 
Majesty's Government. Those are the words 
upon which it turns. A difficulty was sug- 
gested by the respondent's counsel as to the 
"vested in and in the occupation of," and 
various difficulties were pointed out which 
would arise in the case of the Government 
building on their own ground a building for 
their own future occupation through a con- 
tractor, the contractor being in the actual 
occupation of it, because it was not finished, 
and although the Government intended 
thereafter to be in occupation they were not 
at the time in occupation. Now, no doubt, 
that would be a case of considerable diffi- 
culty. For my part if I could see that this 
building was, in fact, in any real sense 
vested in the Government, I am inclined 
to think we might get over the diffi- 
culty of the words "and in the occu- 
pation of" by holding that practically 
they mean vested 4n the department of the 
Government for its own occupation. The 
object is to exclude the case of property 
which is Government property but which 
is let to a tenant and occupied by a tenant 
for something totally different from Govern- 
ment purposes. The object is to exclude 
that, and I think, if I could come to the 
conclusion that this building was iu^ any ^ 
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real sense vested in the Commissioners 
for Public Works that, inasmuch as it was 
intended to be for their own occupation 
when completed, I should hold that that 
was sufficient. But I am unable to come 
to the conclusion that this building^ was 
vested in them. I agree if you have got a 
reasonably clear case of an equitable interest 
that the building might be held to be vested 
in them, but for my part I cannot see the 
equitable interest in the building in this 
case. It was a contractor's building, being 
built under a contract, under which, when it 
was completed, and completed to the satisfac- 
tion of the Government, the Government 
had contracted that they would take a lease. 
The document provided that after Christmas, 
1897, the Government might insist upon 
having their lease, and might have had it 
immediately after Christmas, 1897, if they 
liked, whether the building was finished 
or not, but that the contractor could not 
compel them to take the lease until the 
building was finished. Now, under the 
circumstances, was there any equitable 
interest in the building during the time 
before Christmas, 1897, and before the 
building was so completed that the Govern- 
ment could be required to take the lease ? I 
do not think there was. The state of things 
at the most was that at the option of one 
party specific performance of the agreement 
for the lease might be granted. It seems to 
me, therefore, that until that party had made 
his election there was no equitable interest 
at aU. The matter simply rested in contract, 
and in contract which ought or ought not 
hereafter be performed. I think that when 
the position of things is that one party has 
a right to require a legal interest to be 
executed at his option, and the other party 
has not a right to have the legal interest 
executed, there then is no equitable interest 
until the option has been exercised. It 
seems to me that that is the common sense 
of the thing, and so far as I am acquainted 
(which I admit is a slight acquaintance) with 
the doctrine of equity, that that is the true 
doctrine in the matter. I know of no case 
to the contrary, and no case has been cited 
by counsel on either side in this case. Con- 
sequently, I think we are bound to hold that 
this was not at the time in question a building 
vested in and in the occupation of her 
Majesty's Government. If it was not it is 
not necessary to consider what is the true 
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meaning under the circumstances of " and in 
the occupation of." It was in fact a build- 
ing intended to be in the occupation of, bat 
in no real sense was it already in the occupa- 
tion of, her Majesty's Government. I think, 
therefore, this case must go back to the 
magistrate for him to decide the points 
which were taken before him but not 
decided by him. He has partiaUy stated 
the case as to one of those points, and I 
suppose if he has only partially stated them 
we ought not to prejudice any decision he 
wiD come to by expressing any opinion upon 
it. My own opinion is this, that the 
difficulties pointed out about a build- 
ing which is being built for the future 
occupation of, and is to be in future 
vested in, the Government would be met 
in the ordinary case by applying to the 
London County Council for their consent, 
pointing out to them, " This building is not 
yet vested in, or in the occupation of, a 
Government department, but we have got a 
contract with a Government department, 
and it is being built for their future occupa- 
tion. Under these circumstances will you 
give us consent 7 " One would think that the 
London County Council would certainly give 
a consent, 8ub3ect possibly to conditions. It 
may possibly say, " Yes, we will give you 
consent to go on with it, but if it should 
turn out that the Government never use it 
at all, and it comes into private occupation, 
then you must take and alter the building 
and restore it to its proper form." That 
might meet the whole thing. They might 
give their consent in that conditional way. 
I think that shows a way out of the difficulty 
suggested about the construction of this Act. 
Appeal cUloioed, 
Solicitor for the appellant : Blaxland. 

Solicitors for the respondent: Marshall 
and Marshall. 
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CENTRAL CRIMINAL COURT. 



June 1. 



[Before the Common Serjeant.] 

REG. V, BRYANT. 

Criminal law— Section 13 (1) Debtors Act, 
1869—32 & 33 Vict. c. 62— Credit griven 
to person other than the defendant — 
Inducing a person to enter into an 
executory contract of sale — Credit, when 
given. 
Before a person can he convicted of an offence 
within section 13 (1) of the Debtors Act, 
1869, it must be shoum that he obtained 
credit to be given to himself. It is not 
sufficient to shoio that he has obtained 
credit to be given to someone else. 
If a person indices another to enter into an 
executory contract of sale for the delivery 
of goods at a future day at a specified 
price to be paid on delivery of the goods, a 
debt is incurred and credit given on the 
making of the contract. 
The defendant was indicted as follows : — 
Central Criminal Court, to wit. The jurors 
for our lady the Queen, upon their oath, 
present that James Bryant, on the 24th of 
April in London, and within the jurisdiction 
of the said court, did incur a debt and 
liability to one Stanley Arthur Chappell, to 
wit, a debt or liability in the sum of 2,425/., 
and in incurring such debt or liability he, 
the said James Bryant, did falsely pretend 
to the said Stanley Arthur ChappeU that he, 
the said James Bryant, was named Francis, 
and that he was then a member of the 
London Stock Exchange, and that he, accord- 
ing to the rules of the said London Stock 
Exchange, was authorised to deal upon the 
London Stock Exchange, under which said 
false pretences he, the said James Bryant, 
did then unlawfully obtain from the said 
Stanley Arthur Chappell credit for the said 
sum of 2,4252. with intent to defraud, 
whereas in truth and in fact .he, the said 
James Bryant, was not named Francis, nor 
was he, the said James Bryant, then a mem- 
ber of the said London Stock Exchange, nor 
was he, the said James Bryant, authorised to 
deal upon the said London Stock Exchange 
according to the rules thereof or at aU, as he, 
the said James Bryant, then well knew at the 
time he did so falsely pretend as aforesaid, 
against the form, Ac. 

175 



68 J. P. 376. 

Second count : And the jurors aforesaid, 
upon their oath aforesaid, do further present 
that the said James Bryant on the day and in 
the year aforesaid, within the jurisdiction 
aforesaid, in incurring a debt or liability to 
one Stanley Arthur ChappeU, namely a debt 
or liability in the sum of 2,425^, unlawfully 
did obtain credit from Stanley Arthur 
Chappell for the said sum of 2,4252. under 
false pretences, against the form, &c 

Third count: And the jurors aforesaid, 
upon their oath aforesaid, do further present 
that James Bryant on the day and in the 
year last aforesaid, and within the jurisdiction 
of the said court, in incurring a debt or 
liability to one Stanley Arthur ChappeU, 
namely, a debt or liability in the sum of 
2,425/., unlawf uUy did obtain credit from the 
said Stanley Arthur Chappell for the sum 
of 2,425/. by means of fraud, against the 
form, &c. 

The fourth count alleged that the defen- 
dant in incurring a debt or liabUity on the 
26th of April to one Lionel Alexander of 
665/. 12s. 6d. did obtain credit for the said 
sum under false pretences, which were set 
out. The fifth and sixth counts related to 
this same transaction and were in form 
similar to the second and third counts. The 
seventh count alleged that the defendant on 
the 3rd of May incurred a debt of 656/. 5«. 
to Lionel Alexander, and did obtain credit 
for the said sum under false pretences, which 
were set out. The eighth and ninth counts 
related to this transaction and were in form 
similar to counts two and three above. 

F, M, Abrahams appeared for the prose- 
cution. 

Aiihur Gill for the defence. 

The following evidence was given : — 

Lionel Alexander said : I am a jobber on 
the Stock Exchange. I met the defendant 
there, he asked me the price of " Anacondas.'' 
I quoted a price, whereupon he said, "I will 
buy 50 shares.'* The price was 13iVi making 
a total of 665/. \2s, 6d. I said to the defen- 
dant " Who is he 1 " He replied " J. H. Watts." 
Watts is a dealer. Bargains are checked the 
f oUowing day. This was checked next day, 
but not by Watts. On the 3rd of May the 
defendant asked me the price again of 50 
" Anacondas." He bought 50 at 13i, making 
the contract price 656/. bs. He reminded me 
of the previous purchase he had made a few 
days before. The bargain had to be deared 
on the night of the 10th of May^^ was j 
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not cleared. I instituted inqniries, and 
eventually the matter oame before the Stock 
Exchange Committee; the prisoner came 
before them and said, " I had better own to 
all this, I was driven to it by troubles at 
home.'' I took up the shares and have them 
now. 

Cross-examined : If the defendant had 
been authorised by Watts to make the 
purchase and Watts had taken up the shares, 
I should have delivered the shares to him 
on settling day. I should have produced the 
shares and handed them over to Watts. I 
regarded this as a transaction between 
myself and another member of the Stock 
Exchange ; it was to Watts I looked for 
payment. I made an entry in my books 
debiting Watts. 

George Morris said : I am a jobber on the 
Stock Exchange. On the 11th of May defen- 
dant came to me and asked me the price of 
" Anacondas," I said 12^ to i. He said I will 
buy 100 of you. I said " Who is it 7 What is 
your name?" He said William Chambers. 
There are two dealers in the house named 
Chambers. I booked the bargain to 
William Chambers. I tried to check the 
bargain afterwards but failed to do so. 
The bargain should have been cleared on 
the 31st. The total credit given on this 
bargain was 1,255/. 

Cross-examined : When he gave the name 
of William Chambers I understood he was 
giving the name of his employers, and I 
believed that William Chambers was a 
member of the house. Defendant came to 
me again on the 19th of May. I am not 
prosecuting. I have made a slight profit on 
the transaction. 

Stanley Arthur Chappell said: I am a 
jobber, a member of the Stock Exchange. 
On the 24th of April I saw the defendant ; 
he asked me the price of " Ivanhoes." He 
said he wished to buy 200. I sold him the 
shares. I asked him what name, he said 
" Francis." I booked the bargain to Francis, 
the amount being 2,425Z. I tried to check 
the bargain next day but failed. I took up 
the shares on settling day. The result to 
me is a loss. 

Mr. Green said : I am clerk in the secre- 
tary's office of the Stock Exchange. J. H. 
Watts, A. G. and R. G. Francis, and a Mr. 
Chambers are all members of the London 
Stock Exchange. No persons other than 
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members or their authorised clerks are 
entitled to deal. Defendant was not an 
authorised clerk. He was unauthorised 
clerk to Miller and Llewellyn. 

Proof of arrest completed the case for 
the prosecution. 

A. Gill : I submit there is no case to go to 
the jury. There is no evidence that credit 
was obtained by anyone, certainly credit 
was not given to the prisoner. This is an 
executory contract for the sale of shares to 
be subsequently delivered and to be paid for 
on delivery. If Watts or the others had 
in fact authorised the defendant they on 
settling day would have drawn a cheque and 
the shares would have been handed over. 
There is no case holding that it is an 
obtaining of credit where the contract is for 
payment on delivery. 

The Common Serjeant : Is there not a 
legal liability to pay for the shares the 
moment the bargain is made ? 

A. Gill: The only remedy would be an 
action of deceit. There is no legal liability 
to pay for the shares until the Blst of May, 
when they would have been paid for if there 
was a valid contract. He referred to Reg, v. 
Petersy 16 Q. B. D, 636, as to the meaning of 
" credit." If the prosecution is correct, when- 
ever any person induces another to enter into 
a contract to be executed in the future he 
brings himself within the section. I submit 
the section cannot apply to any executory 
contract of sale until delivery of the goods. 
Next, assuming credit was given to someone, 
it was not given to the defendant. The 
evidence is that it was not given to the 
defendant. Alexander and the others thought 
they were giving credit to Watts, &c., and 
these were the persons they looked to. Assum- 
ing there was a contract, credit was not given 
to the defendant. He referred to Cundy v. 
Lindsay^ 3 App, Cas. 459. 

Abrahams: As to the second point. It 
is quite immaterial whether the credit 
is given to the defendant himself or 
not. The words of the section are ** if 
in incurring any debt or liability he has 
obtained credit under false pretences." It 
is said that " he " means the person charged, 
it really means " for himself " or " for some- 
one else." Where a man professes to dual 
as agent and has not a principal, as here, 
he himself becomes principal and becomes 
liable. As to the other point, there clearly 
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was a debt although it was an executory 
oontract. Where there is a debt there is a 
debtor, who obtains credit the moment the 
bargain becomes a bargain. The money is 
doe although not payable till settling day ; 
there is a bargain and liability to take the 
stock on settling day. As to the point that 
there is no contract, the defendant cannot 
rely on his own fraud. He referred to 
Cundy v. Lindsay (supra). 

A . Gill: Cundy v. Lindsay (supra) was decided 
upon the ground that there had been no con- 
tract at all, the misrepresentation having 
been as to the identity of the party contract- 
ing. The Lord Chancellor says, at p. 465, 
'* How is it possible to imagine in that state 
of things any contract could have arisen 
between the respondents and Blenkarn, the 
dishonest man 1 Of him they knew nothing, 
and of him they never thought. With him 
they never intended to deal. Their minds 
never even for an instant of time rested upon 
him, and as between him and them there was 
no consensus of mind which could lead to any 
agreement or any contract whatever." Here 
there was no contract at all, and the only 
remedy would have been an action of deceit. 
There could have been no debt until settling 
day. Credit must have been given to the 
defendant himself to render him liable under 
this section. There is no section relating to 
this ofEence corresponding to section 89 of 
the Larceny Act, 1861. 

The Common Serjeant: Assuming that 
there was a contract I think there was a debt, 
bat it is clear that the person to whom credit 
was given was the person whose name was 
given by the defendant. I do not agree with 
the argument that it is immaterial to whom 
credit is given. (To the jury) :— You must 
acquit the defendant, credit was clearly given 
to the jobber and not to the defendant at all 
The statute here only contemplates charging 
as a criminal the man who in fact obtains the 
credit. 

Verdict: Not guilty. 
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REG. V, LONDON JJ. ; EX PARTE BAYNE. 

Poor rate—Issue of distress warrant — ^Right 
of appeal to quarter sessions — Poor 
Relief Act, 1601 (43 Eliz. c. 2), s. 6— Poor 
Relief Act, 1743 (17 Geo. 2, c. 38), ss. 4, 7. 

Aji appeal does not lie to quarter sessions 
against an order of justices directing the 
issue of a distress warrant for poor rates. 

Rule nisi for a mandamus to the justices of 
the county of London to show cause why 
they should not be commanded to enter 
continuances to the next general quarter 
sessions to be held for the county of London 
upon the appeal of the Palmerston Publish- 
ing Company, Limited, against the issue of a 
certain distress warrant and to hear and 
determine the merits of such appeal. 

The distress warrant was one issued by 
certain justices of the county of London, act- 
ing for the Strand Division of the county, on 
the 30th of August, 1898, upon the complaint 
of the churchwardens and overseers of the 
poor of the parish of St. Clement Danes, to 
levy by distress and sale of the goods of the 
Palmerston Publishing Company, Limited, 
for nonpayment of certain parochial rates, 
amounting in the aggregate to 56/. is, 9d. 

The facts set out in the affidavit made by 
the Palmerston Publishing Company in sup- 
port of the rule were as follows : — 

By an agreement made in October, 1897^ 
the Union Publishing Company, Limited, 
who were in possession of certain premises 
known as 291, Strand, agreed to let to the 
Palmerston Publishing Company, Limited, 
two rooms in the said premises at a rental of 
100/. a year, and accordingly the Palmerston 
Publishing Company entered into occupation 
of the said rooms, and continued to occupy 
the same as tenants to the Union Publishing 
Company, Limited, until the 14th of August, 
1898, when they removed from the premises 
and wholly ceased to occupy the same, and 
except as tenants to the Union Publishing 
Company in respect of the said rooms, the 
Palmerston Publishing Company never were 
interested in or were occupiers of the said 
premises, 291, Strand. On the 14th of July 
distress was levied at the premises under a 
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warrant of distress for parochial rates dne 
from the Union Publishing Company as the 
rated occupiers of the premises, and shortly 
afterwards, on July 25th, the Palmerston 
Publishing Company were served by the 
collector of the rates with a demand note for 
the payment of the following rates made on 
the 4th of May, 1898, in respect of the whole 
of the premises 291, Strand, namely :— Poor 
rate (including poor, police, and county 
conncU rates), 302. 13«. 6<f . ; General rate (for 
paving, lighting, &c., and school board), 
20;. 98. \ Sewers rate, bl, 2s, 3c2.— Total, 
m. 4«. 9d. 

The Palmerston Publishing Company 
objected on the ground that they were 
merely under-tenants and were not rated 
as the occupiers, and were not liable for 
the rates, but the churchwardens and over- 
seers applied for and obtained a summons 
against the Palmerston Publishing Company 
to appear and answer to a complaint and 
to show cause why they had not paid and 
had refused to pay the above rates. On 
the hearing of the summons on the 30th of 
August, 1898, before the justices of the Strand 
Division, the Palmerston Publishing Com- 
pany endeavoured, by their solicitor, to prove 
the facts as to the occupation of the premises 
in order to show that they were not the 
occupiers and could not be liable for the 
rates, and that they were not rated in respect 
of the premises. The justices declined to 
hear any evidence or consider the question 
of occupation or liability, and said the only 
question they were prepared to listen to 
was an application for time to pay. They 
decided that the Palmerston Publishing 
Company were rated as the occupiers and 
issued a distress warrant for the full amount 
of 56Z. 4«. 9d., being the rates upon the 
whole of the premises 291, Strand for the 
half-year. 

The Palmerston Publishing Company 
appealed to the general quarter sessions for 
the county of London. On the hearing of their 
appeal in October, 1898, a preliminary objec- 
tion was taken that there was no appeal in 
such cases, and that the court had no jurisdic^ 
tion to hear the appeal. The court refused 
to proceed with the hearing of the appeal on 
the ground that they had no jurisdiction to 
entertain an appeal from the issue of a 
distress warrant by justices for rates. The 
Palmerston Publi^ing Company then 
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applied for and obtained this rule nisi for 
a mandamus to the justices to hear and 
determine the appeaL 

As to the question of whether the Palmer- 
ston Publishing Company were rated as 
occupiers it appeared that the entry in the 
poor rate book in the occupiers column was 
as follows :— " Union Publishing Company, 
Limited, per the Palmerston Company, 
Limited.'* The collector swore that the 
entry was made in July, 1898. In the 
general rate book there were the words 
"Union Publishing Company, Limited," 
simply, and in the sewers rate book the 
occupiers column was left blank. 

The Poor Relief Act, 1601 (43 Eliz. c. 2), 
s. 6, enacts : " Provided always that if any 
person or persons shall find themselves 
grieved with any cess or tax or other act 
done by the said churchwardens or other 
persons, or by the said justices of the peace, 
that then it shall be lawful for the justices 
of the peace at their general quarter sessions, 
or the greater number of them, to take such 
order therein as to them shall be thought 
convenient ; and the same to conclude and 
bind all the said parties.*' 

The Poor Relief Act, 1743 (17 Geo. 2, c. 38),8.4, 
enacts : " That in case any person or persons 
shall find him, her, or themselves aggrieved 
by any rate or assessment made for the relief 
of the poor, or shall have any material objec- 
tion to any person or persons being put on or 
left out of such rate or assessment, or to the 
sum charged on any person or persons 
therein ... or shall find him, her, or them- 
selves aggrieved by any neglect or act or 
thing done or omitted by the churchwardens 
and overseers of the poor, or by any of her 
Majesty's justices of the peace ; it shall and 
may be lawful for such person or persons in 
any of the cases aforesaid, giving reasonable 
notice to the churchwardens or overseers of 
the poor of the parish, township or place, to 
appeal to the next general or quarter sessions 
for the county, riding, division, corporation 
or franchise where such parish, township, or 
place lies; the justices of the peace there 
assembled are hereby authorised and required 
to receive such appeal, and to hear and 
finally determine the same." 

Section 7 enacts : '* And for the more effectual 
levying of money assessed for the relief of 
the poor, be it enacted that the goods of any 
person assessed and refusing to pay may be 
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levied by warrant of distress not only in the 
place where snch assessment was made, but 
in any other place within the same county 
or precinct ; and if safficient distress cannot 
be found within the said county or precinct, 
on oath thereof made before some justice 
of any other county or precinct (which 
oath shall be certified under the hand of 
such justice on the said warrant) such 
goods may be levied in snch other county 
or precinct by virtue of such warrant 
or certificate ; and if any person shall find 
him or herself aggrieved by such distress 
as aforesaid it shall and may be lawful for 
such person to appeal to the next general 
quarter sessions of the peace for the county 
or precinct where such assessment was made, 
and the justices there are hereby required to 
hear and finally determine the same." 

J, P, Chain iPeter Grain with him), for 
the overseers, showed cause.— The quarter 
sessions came to a right conclusion. The 
issue of a distress warrant by justices is a 
ministerial act, and cannot be the subject of 
appeal In this case there was no distress 
and no levy under this warrant. The com- 
plainants can appeal against the distress 
but not against the issue of the warrant. 
The two statutes to be interpreted are the 
Poor Belief Act, 1601 (43 Eliz. c. 2), s. 6, and 
the amending Act, the Poor Relief Act, 
1743 (17 Geo. 2, c. 38), ss. 4, 7. The earlier 
Act gives no appeal directly or indirectly 
against the issue of a distress warrant, nor is 
any power of appeal given by section 4 of 
the amending Act. That only refers to 
certain specified acts of the justices and 
gives no general power of appeal. Section 7 
of that Act specially gives power to issue a 
distress warrant for the purposes of a levy in 
the county or district other than that in 
which the rateable property is situate and 
specially gives a power of an appeal. The 
appeal is not against the warrant but against 
the distress. That was recognised in Reg, v. 
Kent J J., 16 L, T. 672 ; Blackburn, J., said 
there, " the proceedings under this 7th section 
are against the distress only," and Lush, J., 
■aid " there is no appeal against the warrant 
at all, nor can there be, for the mere issuing 
of a warrant is not a grievance until an 
attempt is made to enforce it." From the 
time of the passing of 43 Elis. c. 2, up to the 
present time there is no case showing that 
any appeal against the issue of a distress 
warrant was ever allowed, 
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t/. B. Matthews in support of the rule. — 
The proposition that justices in issuing a 
warrant of distress are acting ministerially 
and not judicially was first suggested by 
Foster, J., in an unreported case of Rex v. 
Middlesex J J., referred to in Harper v. Carr, 
7 r. R, 273, but there is a current of autho- 
rity from that case to the present time 
showing that the act of the justices is 
judicial and not ministerial. As to the Acts 
of Parliament, both section 6 of 43 Eliz. c. 2, 
and section 4 of 17 Geo. 2, c. 38, are in the 
widest possible terms. Section 4 refers to 
"any other act done by the justices," 
and section 6 to '* any neglect, act, or thing 
done by any justice of the peace." The 
issue of a distress warrant clearly comes 
within these words — it is *' an act done by the 
justices." In Rex v. Forrest, 3 T, R. 38, it 
was held that an appeal lay under 43 Eliz. 
c. 2, s. 6, against a warrant of appointment 
of overseers of the poor, and it was pointed 
out that the act of issuing such warrant was 
judicial and not ministerial. That case is a 
strong decision in my favour. Bonnell v« 
BeightoH, 5 T, R. 182, decides that an appeal 
lay against a rate made by the Inclosure 
Commissioners as an act done by justices in 
pursuance of the Act. In Rex v. Devoji J J,, 
1 if. db S, 411, a rule was obtained for a 
mandamus to justices to hear an appeal 
against a distress warrant for nonpayment of 
a highway rate assessed under the Highway 
Act, and under an Appeal clause similar in 
terms to that under the Act of Elizabeth. 
It was held sufficient there that notice of 
appeal should be within six days after the 
levy, and need not be within six days after 
the granting of the warrant. It was argued 
that the person aggrieved ought to have 
appealed against the warrant, and Lord 
Ellenhorough seems to have assumed that he 
could have done so without waiting for the 
distress, but that as he was entitled to wait 
for the distress the time for appeal ran from 
the distress and not from the issue of the 
warrant. Section 7 of 17 Geo. 2, c. 38, 
assumes that an appeal lies in the present 
case. That section enables a warrant of 
distress to be executed outside the jurisdic- 
tion of the issuing justices, and provides that 
an appeal against it should lie to the quarter 
sessions of the county in which it was 
issued. If this does not presuppose a right 
of appeal in cases where distress is levied 
within the jurisdiction there is this result^ 
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that in the ordinary case of distress within 
the jurisdiction there is no appeal, and in 
cases where distress is levied outside the 
jurisdiction there is an appeal. Reg. v. 
Kent JJ. Cauprd), relied upon by the other 
side, was a case under section 7 of 17 Geo. 2, 
c. 38, and not under section 4. The question 
was also considered in Ricardo v. Maiden- 
head Local Board, 27 L. J. M, C. 78, which 
arose under a similar section in the Public 
Health Act, 1848. There is no reported case 
which gives an adverse decision in terms 
against the right of appeal in such a case as 
*^i»- Cur. adv. vult. 

The written judgment of the court 
iLatorance and ChanneUjJJ.)yrM delivered 
by 

Ghannell, J.— In this case Mr. J. B. 
Matthews obtained a rule nisi for vl mandamus 
to the justices of the county of London, 
sitting at the North London Sessions, to hear 
and determine an appeal which they had 
refused to hear on the ground that in their 
opinion there was no right of appeal in the 
case. Cause was shown against the rule 
being made absolute before us, and we have 
now to say whether the rule should be 
discharge or made absolute. The appeal 
was against an order of justices directing a 
distress warrant to issue tor recovery of poor 
rates and other rates. The appellants alleged 
that they had not been rated, and their name, 
so far as it appeared on the rate books, had 
been placed there subsequently to the 
allowance of the rates. No distress had 
actually been levied, and that being so, the 
7th section of 17 Geo. 2, c. 38, could not be 
relied on as giving a right to bring the 
present appeal, as that gives a right of 
appeal only to persons aggrieved by a 
distress. Mr. Matthews in his argument in 
support of his rule admitted that he could 
not rely on that 7th section (which he 
contended only gave a right of appeal where 
the distress was levied outside the county), 
and he admitted that the only statute he 
oould rely on was 43 Eliz. c. 2, s. 6. He 
further admitted that he was unable to find 
any reported case in which there had been 
any appeal successful or unsuccesf ul under 
43 Eliz. against the issuing of a distress 
warrant. In none of the books of practice 
of quarter sessions (most of which contain 
certain lists purporting to be exhaustive of aU 
appeals whieh do lie to quarter sessions) is 
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there any mention of an appeal against a 
warrant of distress. It seems to us that it 
would be a very strange thing, if there really 
is, under the statute 43 Eliz., such a right of 
appeal, that there should be no trace of such 
a right in the books during the period of 
nearly 300 years which have elapsed since 
the statute was passed. Mr. Matthews* 
answer to this was that until the Act of 
17 Geo. 2 there was limit of time for an 
appeal against a rate, and that in all 
probability appeals were not prosecuted 
until an effort was made to levy the money, and 
then the appeal would be against the warrant, 
the rule, and all the proceedings together. 
Further, as to the period since 17 Geo. 2, he 
pointed out that an action would generally 
be maintainable in the cases in which, accord- 
ing to his contention, an appeal lay against 
the warrant, and that most people would 
prefer an action in which they got damages 
to a mere appeal. There is a good deal of 
force in this, but we think it hardly accounts 
for the complete absence of any trace of such 
an appeal. We think that the explanation is 
this— the statute of Elizabeth in general 
terms gives an appeal against any act done 
by justices. It does not, however, provide 
any machinery for the making of a rate, or 
for the time or manner of any appeal. Many 
years seem to have elapsed before any 
definite course of procedure was made obliga- 
tory by the Legislature. Ultimately, when 
no doubt great diversity in practice had 
arisen, the statute 17 Geo. 2, c 38, was passed, 
which does provide some machinery both for 
the making of rates and for the appeals. 
From that time other Acto of Parliament 
have from time to time been passed as to the 
mode of making fates and other similar 
matters. The result is, although the statate 
of Elizabeth remains unrepealed and is the 
foundation of the law of rating, its general 
provisions have been superseded by the par- 
ticular provisions of subsequent legislation. 
Just as the manner of making a rate, which 
was left entirely undefined in the statate of 
Elizabeth, has been defined by subsequent 
legislation, so the mode, time, and manner 
of making the appeals, which in general 
terms were authorised by the statate of 
Elizabeth, have been defined, and at the 
present time the right of appeal given by the 
statute of Elizabeth exists only in the way 
defined by subsequent legislation. The mode 
of appealing against a rate is well dtfinad 
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and need not now be considered. The mode 
of appealing against the act of justices in 
authorising the money to be levied by dis- 
tress is by appealing under section 7 of 
17 Gtoo. 2, c. 38, against the distress. It has 
been suggested that that section does not 
cover the whole ground, as it only gives a 
right of appeal where the distress is outside 
the place of assessment, and that it pre- 
supposes the existence of a right of appeal 
where the distress is within the place of 
assessment, and that that appeal must be 
under 43 Eliz. We do not think that is so. 
Section 7 refers to distress^Cl) in the place of 
assessment ; (2) outside that place but within 
the same county or precinct ; (3) outside the 
county, and goes on to say that any person 
aggrieved by " such distress as aforesaid " may 
appeal. We think that means aggrieved by 
" any such distress," and is not confined to 
"such distress as last aforesaid.'^ There is, 
therefore, an appeal under this whenever a 
distress is levied either in the place of 
assessment or elsewhere, but of course there 
is no appeal under it against the mere act of 
issuing the warrant unless it is followed up 
by a distress. This enactment appears to us to 
define the mode of appealing against the 
distress warrant, and to prevent an appeal 
until there has been a distress. We were 
referred to a case, Rex v. Devon JJ. (jiupra\ 
as showing that when an appieal was 
given against the act of distress (as in the 
Highway Act, 13 Geo. 3, c. 78, which was the 
matter to be considered in that case) the 
appeal might be against the warrant before the 
distress. The case itself does not even show 
that. Lord EllenhorougTC s judgment seems 
to treat it as possible, but what he held was 
that there was no real grievance until the 
distress, consequently that an appeal within 
four days after the distress though more 
than four days after the warrant was 
within four days of the cause of complaint, 
and Lord EUenhorough points out that 
although a warrant issue there may never be 
a levy, and, therefore, no real grievance. 
That case does not really help the appellants 
in this case. The case of Reg. v. Kent J J. 
impra) was also quoted. That was an 
appeal under 17 Geo. 2, c. 38, s. 7, and it 
only decided that there could be no appeal 
under that section on grounds applicable to 
an appeal against the rate. The decision 
is not that no appeal lay under that sec- 
tion when the distress was in the place of 
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assessment, and it does not seem to us that 
either judge thought that was so. We think 
that we cannot hold that there is now an 
appeal under 43 Eliz. against a justice 
issuing a warrant to levy a rate except under 
the circumstances and in the manners pro- 
vided for by subsequent statutes, that is, 
after the distress has been levied. This 
seems entirely in accordance with all 
recorded practice. In the present case the 
warrant was issued to levy general district 
rates and sewers rates, as well as poor 
rate, but no argument was addressed 
to us showing any special right to appeal 
as to these rates ; and it seems that they are 
rates leviable by statute under a warrant 
which, if necessary, is to be treated as if there 
were separate warrants, which are also subject 
by statute 18 & 19 Vict. c. 120, s. 161, 
amongst other things, to the same right of 
appeal as in the case of poor rates. The 
inclusion of these rates, therefore, does not 
alter the matter. Mr. Matthews in arguing in 
support of the rule suggested that the facts 
of the present case showed how desirable it 
was that there should be an appeal That 
may be so, but as an appeal to quarter 
sessions is entirely statutory it has little if 
any bearing on the question we have to 
decide. What we hold simply is that the 
appeal is premature before levy, and having 
regard to the facts stated in the affidavits in 
this case it is unlikely that, if those facts 
cannot be altered, there ever will be any levy 
on this warrant. If these facts are true, then 
there was no jurisdiction whatever to issue 
this warrant, and all concerned in the levy 
(except perhaps the subordinate officers) 
would be liable to an action if they act on it. 
In the result we come to the conclusion that 
the quarter sessions were right in refusing to 
hear this appeal, and the rule toTtL7na7idamu8 
must be discharged. „ , , 

Ride discharged. 

Solicitor for the appellants : H. L. Barker. 
Solicitors for the respondents : J. C. & W. 
W. Isaacson. 



Digitized by 



!fo>ogIe 



THE JirSTIOB OF THE PEACE. 



63 J. P. 300. 

QUEEN'S BENCH DIVISION 
February 15. 

LONDON COUNTY COUNCIL V. DIXON. 

Metropolis^GoQimencing to form or lay out 
a street— London Building Act, 1894 
(57 & 58 Vict. c. ccxiii), b. 8. 

The respondent built six shops in a line along 
a street called Sandhurst-road, Bttxoeen 
the last shop and other houses on ths same 
side of the street toas a space of 40 feet^ 
the regulatimi width of a street, which was 
the property of the freeholder, a person 
other than the respondent. The respon- 
dent built the last shop adjoining (his 
space as a corner house, with stables and 
coach-house at the rear, the only access to 
which for carriages and horses was down 
the open space of ground. He also made 
a door opening into the said space and 
wiiuiows looking upon it. The open space 
was used for carts going to a brickfield, the 
property of the freeholder. 

Held, that the respondent by so building his 
house had not commenced to form or lay 
out a street, because though the house was 
so built hs to be available in case the open 
space toas turned i?ito a street it toas also 
so built as to be available otherwise. 

Case stated by one of the magistrates of 
the police-courts of the metropolis sitting at 
Greenwich Police-court. 

On the 29th of September, 1898, an 
informatiun which had been laid by the 
London County Council, hereinafter called 
the appellants, against John Dixon, herein- 
after called the respondent, charging that in 
the month of May in the year 1898 at 
Sandhurst-road, in the parish of Lewisham, 
he did commence to form a street for 
carriage traffic leading out of Sandhurst- 
road aforesaid without having obtained the 
sanction of the council for such street, con- 
trary to the provisions of the London Build- 
ing Act, 1894, was heard and determined 
before the magistrate, and upon such hearing 
the following facts were either proved or 
admitted. 

The Sandhurst-road aforesaid is a new 

street laid out upon the St. Germans Estate, 

the property of A. Cameron Corbett, Esq., 

M.P., and together with the new streets on 
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the said estate was sanctioned by the said 
appellants in the month of March, 1896. 

In the month of May, 1898, the houses 
tinted grey on the plan annexed hereto 
marked A, which is to be taken as part of this 
case, had been erected in the Sandhurst- 
road, and in the same month the respon- 
dent commenced the erection of six shops 
and houses coloured pink on the said plan 
on land which had been purchased from 
the said A. Cameron Corbett, Esq., M.P. 
The said shops were erected with a frontage 
to Sandhurst-road aforesaid, leaving a space 
of 40 feet, the statutory width of a street for 
carriage traffic, between the comer shop 
coloured pink and the comer house coloured 
grey on the said plan, the respondent in the 
first instance having commenced the founda- 
tions of the said corner shop at a less distance 
than 40 feet from the houses coloured grey. 

The said shop erected by the respondent 
at the comer of such space has a doorway 
at the angle and a shop window looking into 
the alleged street, and other windows of the 
house over the said shop look into the 
alleged street. 

There is also a door opening into such 
space from the said premises at a distance 
of 10 or 12 feet from the Sandhurst-road afore- 
said, and five coach-houses and stables have 
also been erected by the respondent at the 
back of such premises, the only access to 
which, for horses and carriages, is by an 
entrance 80 feet down the alleged street, but 
persons can enter the said stables by a back 
door from the respondent's shop in Sand- 
hurst-road. 

The space so left between the houses 
coloured grey and those erected by the 
respondent is the property of the said A. 
Cameron Corbett, M.P., a certain portion of 
such space has been and is now employed as 
a cart-track, communicating with certain 
brickfields, which are situate at the end of 
the alleged street, which is about 90 feet in 
length. There was no evidence before me 
that the said A. Cameron Corbett had 
entered into any formal agreement with the 
respondent that the space forming the 
alleged street should be left open, but it is 
marked on the estate plan of the St. 
German's Estate as a proposed street, and on 
the plan accompanying the application sent 
in to the local authority by the respondent 
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for their sanotion to his scheme of drainage 
for the said premises it is called a new road. 

Nothing had been done by the respondent 
to form or lay out the alleged street, except 
the bnilding of the said shops, houses, and 
stables in manner aforesaid. 

On behalf of the appellants it was con- 
tended the respondent by building houses 
having windows looking into such space 
and doors opening into it, and by erecting 
coach-houses and stables, access to which 
for horses and carriages was only to be had 
by way of such sx>ace in manner aforesaid, 
did, in fact, commence to form a new street. 

For the respondent it was claimed that if 
such space was a new street as alleged it was 
impossible that the respondent should have 
commenced to form it, as he was not the 
owner of such space, and could not, there- 
fore, control the manner of its disposal. 

The magistrate found as a fact that under 
the circumstances a new street for carriage 
traffic had been commenced to be formed 
and laid out, but that though the respondent 
undoubtedly erected the houses aforesaid in 
the expectation that such space would be 
a new street, yet he did not commence to 
form it, on the ground that he had no control 
of the roadway of the alleged street, and 
accordingly the magistrate dismissed the 
information with costs. The question for 
the opinion of the court is whether, on the 
facts aforesaid, the magistrate ought to have 
found that the respondent commenced to 
form or lay out the said street within the 
meaning of section 7 of the London Building 
Act, 1894. 

If the court should be of opinion that the 
magistrate was right in dismissing the infor- 
mation the order dismissing the information 
was to stand. 

If the court should be of opinion that he 
ought to have convicted the resx)ondent, the 
court was requested to remit the case to him 
with their opinion thereon, or to make sudh 
other order as to the court might seem fit. 

The London Building Act, 1894 (57 & 58 
Vict. c. ccxxiii.), s. 8 provides, "For the 
purposes of this part of this Act a person 
shall be deemed to commence to form or 
lay out a street if he erect a fence or other 
boundary, or lay down lines of kerbing or 
level the surface of the ground, so as to define 
the course or direction of a street, or if he 
form the foundations of a house in such 
* a manner and in such a position as that such 
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house will or may become one of three or 
more houses abutting on or erected beside 
land on which a street is intended to be or may 
be thereafter laid out or formed. Provided 
that no person shall be deemed to commence 
to form or lay out a street if he do any of 
the acts in this section mentioned for some 
purpose other than that of forming or 
laying out a street." 

Horace Avory (Daldy with him) for the 
appellants. — The builder here has treated this 
as a new street, he has built this corner shop 
in such a way that it " will or may become 
one of three or more houses abutting on or 
erected beside land on which a street is in- 
tended to be or may be thereafter laid out 
or formed." The section was meant to hit 
a proposed street, and to stop it if necessary 
as soon as possible. The magistrate has 
found as a fact that someone has commenced 
to form this as a street There is no one else 
could have done anything except the builder 
and the freeholder. *The latter has done 
nothing, he has merely sold his land. The 
proviso was put in to meet a case where a 
man builds a house, and then by the owner^s 
wish it becomes the corner of what may be 
a street. The distinction between this Act 
and the Public Health Act is shown by the 
case of St George's Local Board v. Ballard^ 
[1895] 1 Q, B, 7a2 ; 59 J, P. 182. It is really 
a question of fact for the magistrate. 
(^Roberts v. Richards, 54 J, P. 693.) 

R. Cunningham Glen for the respondent. 
— There is no necessity for the construction 
put on the Act by the appellants. The 
application is premature. If the houses in 
this case had been less than 40 feet apart 
there never could have been a street there, as 
that is less than the minimum width. The 
charge here is only for forming a street. It 
is not a question of fact for the magistrate, 
and even if it was, there is no evidence here 
on which he could have come to that con- 
clusion. The kerbing is continuous along 
Sandhurst-road. It is true that a plan did 
show a proposed street here, but never- 
theless, the owner has a perfect right to 
build on this space. (^Gozzett v. Maldon Urban 
Sanitary Authority, [1894] 1 Q. B. 327; 
60 «/. P, 229.) If the appellants* construction 
is correct, the limitation as to three houses is 
useless, any house "may become" one of 
any number. It would forbid any man 
building a house with an open space 
l)eyond it. ^-^ t 
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Horace Avory in reply. 

Lawrance, J. — ^I am of the opinion that 
the learned magistrate is right in the conclu- 
sion he has arrived at. With regard to the new 
street he says, " I found as a fact that, under 
the circumstances, a new street for carriages 
traffic had been commenced to be formed 
and laid out, but that though the respon- 
dent undoabtedly erected this house afore- 
said in the expectation that such space would 
be a new street, yet he did not commence to 
form it, on the ground that he had no control 
of the roadway of the alleged street, and 
accordingly I dismissed the information 
with costs." What the learned magistrate 
meant by that I have not the least doubt 
was that he thought the builder, the respon- 
dent, came under the proviso of section 8. 
In that case I think he was right. It seems 
to me that the freeholder who owned the 
whole of the property all along the new 
street, Sandhurst-road, had built a row of 
houses, and then heieft a space of 40 feet, 
and then he sold to the respondent a certain 
quantity of land on which the respondent 
built some houses. What it is said to be it is, 
and the plan attached to the case calls it 
a " proposed new street." Perhaps it was a 
new street proposed by the freeholder him- 
self. The respondent built a house, a 
corner house, and he put windows looking 
into this opening of 40 feet ; it is said upon 
that that he is the person who has com- 
menced to form or lay out a street — I suppose 
by forming " the foundations of a house in 
such a manner and in such position as that 
such house may or will become one of three 
or more houses abutting on or erected beside 
land on which a street is intended to be or 
may be thereafter laid oat or formed." I 
need not point to the difficulty of the number 
of " may he's " in the section. It is a private 
Act of Parliament. I do not suppose in any 
public A.ct, badly as many of them are drawn, 
such language would be allowed. At all 
events there it is. Then comes a proviso : 
*' No person shall be deemed to commence to 
form or lay out a street if he do any of the 
acts in this section mentioned for some 
purpose other than that of forming or laying 
out a street." If he was forming or laying 
out a street he had no power to do anything 
of the kind. He had from the freeholder 
the land on which the houses were built, he 
had from him a right of way, if I may so call 
it— a way down this proposed new street to 
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some coach-houfles and stables at the back 
of the houses. What he did, no doubt, 
expect, as found by the magistrate, was that 
a new street would be formed, that is to say, 
that the freeholder would apply to the local 
authority, the London County Council, for 
power to make a new street if he could make 
such arrangements with regard to the brick- 
field as to get an opening out the other 
side so as to make a thoroughfare of it. 
What he had got and what satisfied him 
was that in any case, whether a public 
street or private way, he had got a way 
to the stables or buUdings at the back. I 
think, therefore, he comes under this proviso, 
and did not do any of the acts in this Bec« 
tion ;nentioned for the purpose of forming 
or laying out a street. Therefore, I think 
the magistrate's conclusion was a correct one. 
Channell, J. — ^I am of the same opinion. 
This section 8 is a very difficult one to under- 
stand, and on the face of it it seems to include 
in the first part of it, before you get down to 
the proviso, what is an obvious absurdity, 
because it says that anyone shall be con- 
sidered to commence to form a street if he 
builds a house, which may be one of three — 
however you built it, it might always be one 
of three, because somebody may come here- 
after to build two others — which may be one 
of three abutting on land which may be there- 
after laid oat into a street. Any land may be 
hereafter laid out into a street, and, conse- 
quently, if you read it leaving out the "will" 
in each case, and read " may " in both cases, 
you have got something which is an obvious 
absurdity. It can never be said that any man 
who bailds a house anywhere must be con- 
sidered to commence to form a street because 
thereafter other people may do other things 
which may turn it into a street. That creates 
a considerable difficulty, but one knows that 
Acts of Parliament of this sort are framed 
in the largest possible words in order to 
catch anybody who may be doing the thing 
which it is intended to prevent, but who may 
be able to say, " I do not come within the 
words." So you have to draw them very 
large, and these words are very large indeed. 
I did not at all understand them till Mr. Avorp 
pointed out, and I think quite rightly pointed 
oat, that their vagueness is corrected by the 
proviso. It goes on, "Provided that no 
person shall be deemed to commence to form 
or lay out a street if he do any of the acts 
in this s^tion mention^ for somff purpose 
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other than that of forming or laying out a 
street," so that the man 1 have heen con- 
templating, who builds a house in a place 
where someone else may thereafter build 
two houses, and may thereafter lay out a 
street, is not to be convicted under this if he 
does the acts for some purpose other than 
that of forming a street. Consequently you 
have the difficulty met by that proviso. 
Then you have to construe the proviso, and in 
construing the proviso you must do it to 
meet the difficulty I have pointed out, which 
is caused by the largeness of the words. 
I think it is quite legitimate and fair to say 
that a man does the acts in this section for 
some purpose other than forming the street 
when he does it for what I call a neutral 
purpose, when he so builds his house that if 
hereafter the land adjacent should be turned 
into a street his house will be available for 
that purpose and need not be pulled down, 
but he also so builds them that they need not 
have a street adjacent to them, and so that 
they are capable of being used and occupied in 
the shape he builds them without the adjacent 
land being a street. If that is the true 
meaning of this section, as I think it must be, 
then it seems that the magistrate has brought 
the case within that proviso, because what he 
has said is that this respondent has built the 
house in the expectation that such space — 
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that is the space next his house — would be a 
new street, yet that he did not commence to 
form it, on the ground that he had no control 
of the roadway of the alleged street. I think 
that he means the circumstances were those ; 
I think in all probability they were. I 
suppose he had bought the freehold plot, I 
do not know whether it was a freehold or a 
leasehold plot, but he has got it on such 
terms from the freeholder of the whole 
estate that he was entitled, as against the 
freeholder at any rate, to have some kind of 
right of way or access to the back of it. It is 
impossible that it could be otherwise, and 
while he had such a right as that he would 
get it by beginning at various times to open 
new roads, and so on. He must have had 
that, he had no power to turn it into a street 
himself, but knowing it was likely to become 
a street he built his house so as to be suitable 
if hereafter that did become a street. That 
seems to me to be a neutral purpose, and one 
that is other than that of forming a street, 
which the magistrate has found he had no 
power to make. Consequently I think the 
case comes within the proviso. 

Appeal diamisaed. 
Solicitor for the appellants : W. A. Blax- 
land. 

Solicitor for the respondent : E. Shalless. 
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February 17, 21 ; May 16. 

MAYOR, ETC., OF TYNEMOUTH V. ATTORNEY- 
GENERAL (ON THE RELATION OF NEW- 
CASTLE BREWERIES, LIMITED) AND THE 
NEWCASTLE BREWERIES. LIMITED. 

Manicipal Corporations Act, 1882 (45 & 46 
Vici c. 50), 88. 140, 143, sched V.— Licen- 
sing appeals— Payment of costs of chief 
constable in opposing — Borongh Funds 
Act, 1872 (35 & 36 Vict. c. 91), s. 2. 

A town council have no poxoer under the 
Municipal Corporations Act^ 1882, or the 
Borough Funds Act^ 1872, to pay out of the 
borough fund the expenses incurred by the 
chirf constable in appearing by counsel at 
quarter. sessions to oppose licensing appeals. 

The effect of section 140 of the Municipal 
Corporations Act, 1882, and schedule V. 
thereto, does not extend to expenses incurred 
by the chief or head constable of a borough 
in discharging duties outside the functions 
of the town council or the functions of the 
ehirf constable as their officer. The 
administration of the licensing laws is 
outside the functions of a town counciL 

An improper payment by the order of the town 
council may be called in question by 
injunction at the suit of the Attorney-General 
on (he relation of a person interested as 
weU as by certiorari under section 141 of 
the Municipal Corporations Act, 1882. 

The only proper respondents to a licensing 
appeal are the licensing justices. If any 
other person appears to oppose such an 
appeal he can only be heard by the per- 
mission of the bench, andean neither receive 
nor be ordered to pay costs. 

This was an appeal by the mayor, alder- 
men, and bargesses of Tynemonth from a 
decision of the Goort of Appeal, reported at 
62 J. P. 292, nnder the title of Attorney- 
General and the Newcastle Breweries, Limited, 
V. Mayor, dbc., of Tynemouth, 

The action was brought by the Attorney- 
General on the relation of the Newcastle 
Breweries, Limited, and the said Newcastle 
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Breweries, Limited, against the defendants 
the mayor, aldermen, and bargesses of Tyne- 
month, in which the plaintiffs claimed (a) a 
declaration that any agreement by the defen- 
dant corporation to indemnify the chief con- 
stable against costs he may have or may have 
had to bear or pay in connection with licensing 
appeals from the borough justices to quarter 
sessions, and any payment pursuant thereto 
or any payment of such costs by the defen- 
dant corporation, is ultra vires and void ; and 
(5) an injunction restraining the defendants 
from making or acting on any such agree- 
ment or for making any such payment. 

The qnestions involved in the litigation 
were stated in the form of a special case 
pursuant to an order of Master Archibald, 
dated the 21st of December, 1896. The 
special case is as follows : — 

1. This action was commenced by a writ of 
summons issued on the 18th of November, 
1895, whereby the plaintiffs claimed (1) a 
declaration that any agreement by the defen- 
dant corporation to indemnify the chief con- 
stable against costs he may have or may 
have had to bear or pay in connection with 
licensing appeals from the borough justices to 
quarter sessions, and any payment pursuant 
thereto, or any payment of such costs by the 
defendant corporation, is ultra vires and void, 
and (2) an injunction restraining the defend- 
ants from making or acting on any such agree- 
ment, or from making any such payments. 

2. Pursuant to the aforesaid order the 
X)arties have concurred in stating the ques- 
tions of law arising herein in the follow- 
ing case for the opinion of the court. 

3. The plaintiffs, the Newcastle Breweries, 
Limited, are ratepayers in the borough 
of Tynemonth, and as such were and are 
interested in preventing any misapplication 
of the borough funds. 

4. The defendants are the corporation of 
the borough of Tynemonth. 

5. At a meeting of the watch committee 
of the council of the corporation of the 
borough of Tynemonth, held on the 13th of 
August, 1895, a resolution was passed author- 
ising the chief constable of the said borough 
to obtain legal assistance at the ensuing 
brewster sessions for the said Jborough. A 
similar resolution was passed at the meeting 
of the council held on the 21st of August, 1895. 

6. At the brewster sessions held at North 
Shields on the 23rd of August, 1895, the chief ^ 
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constable of the borough of Tynemoath 
raised objection to the renewal of certain 
alehonse or fall licenses under the Licensing 
Act for the sale of intoxicating liquors held 
by persons in respect of premises situate in 
the borough of Tynemouth. 

7. After hearing the said objections the 
justices at such sessions refused to renew the 
said licenses. 

8. The holders of five of the said licenses 
gave notice of appeal from such refusal to 
the quarter sessions. 

9. On the 27th of September, 1895, at a 
meeting of the said watch committee it was 
resolved: — That the opinion of counsel be 
obtained whether the " watch committee or 
the council have power to authorise the 
chief constable to act as respondent in the 
several licensing appeals, and also if the 
chief constable should be ordered by the 
court of quarter sessions to pay his own 
costs, or the appellants' costs, in any of the 
cases, and whether the council have power to 
pay out of the borough f and or borough rates 
the costs which he may be ordered to bear 
or pay." 

10. On the 10th of October, 1895, at a 
meeting of the said watch committee, the 
town clerk read the case submitted to counsel, 
with his opinion thereon. It was moved by 
Alderman £lliot and seconded by Coun- 
cillor Swann :— " That the council be asked 
to authorise the chief constable to act as 
respondent in the licensing appeal cases from 
the decision of the borough justices, and to 
indemnify him against any costs which he 
may have to bear or pay." Alderman Elliot 
and Councillor Swann voted in favour of 
the motion. Councillors Bolton, Spencer, 
Daglish, and £skdale voted against the 
motion. Alderman Whitehorn did not vote. 
The motion was declared lost. The chief con- 
stable asked for permission to take his 
witnesses to the quarter sessions on the 
appeals. It was moved by Alderman Elliot 
and seconded by Councillor Swann, that the 
necessary permission be given to the chief 
constable. Alderman Elliot and Councillor 
Swann voted in favour of the motion. 
Councillors Spencer, Daglish and Eskdale 
voted against the motion. Alderman White- 
horn and Councillor Bolton did not vote. 
The motion was declared lost. 

11. On the 15th of October, 1895, at a 
meeting of the council of the corporation 
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of the borough of Tynemouth it was 
resolved : — " That the chief constable, who is 
the respondent in the licensing appeals from 
the decisions of the borough justices, be 
authorised to oppose such appeals, and that 
the council agree to indemnify him against 
any costs which he may have to bear or pay 
in connection with the appeals as such 
respondent." 

12. On the hearing of the said appeals the 
said chief constable appeared by counsel and 
opposed the said appeals, and the said 
appeals were dismissed with costs. 

13. The costs incurred by the chief con- 
stable in and about opposing the said appeals 
exceeded the amount of the costs which on 
taxation he recovered from the appellants 
by the sum of 132/. 58. 

14. On November, 1895, at a meeting of 
the said watch committee in the matter cf 
the said licensing appeals, and in the matter 
of the respondents' costs, it was resolved :— 
"That the committee direct payment of 
Messrs. Adamson and Adamson's account 
amounting to 132/. 58., being the difference 
between the fees paid to counsel and the 
amount allowed on taxation. 

15. The state of the borough funds of the 
said borough at the date of the resolution 
mentioned in paragraph 11 is shown by the 
two books containing abstracts of the 
accounts for the years 1894-95 and 1895-96 
respectively, marked respectively "A" and 
'*B," and by the reports of the borough 
accountant for the said years copies whereof 
are marked respectively "C" and "D," 
and also by two balance-sheets dated respec- 
tively the 15th of October, 1895, and the 19th 
of November, 1895, and marked respectively 
" E " and " F." The said books, reports, and 
balance-sheets form part of the special case, 
and it is agreed that the same may be used 
and referred to by either party on the argu- 
ment of the case. 

16. The pleadings in the action are to be 
deemed to form part of this case, and may 
be referred to by either party. The question 
for the opinion of the court is whether the 
said resolution of the council or agreement 
by the defendant corporation to indemnify 
the chief constable against the said costs was 
ultra vires, and if any payment pursuant 
thereto, or any payment of the said costs by 
the defendant corporation pursuant to the 
direction of the watch committee would be 
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tdtra vires and void. It is agreed that the 
coart may enter such judgment and make 
such order as to injanction, costs, or other- 
wise as shall be proper in accordance with 
its decision on the above question. 

The case was argued before a Divisional 
Court consisting of Grrantham and Wright^ 
JJ., on the 20th of May, 1897, who directed 
judgment to be entered for the respondents, 
namely, the Attorney-General and the 
Newcastle Breweries Company, Limited. 

This decision was affirmed on appeal by 
the Court of Appeal QA, L, Smith, Chitty, and 
Collins, L.JJ.), and, as already stated, is 
reported at 62 J, P, 292. 

The Mayor, &c., of Tynemouth appealed. 

Asqmih, Q.C., Macmorran, Q.C., and 
W. L. Williams appeared for the appellants. 

Lawson Walton, Q.C., WilUs Chitty and 
/>. H. Crompton appeared for the respon- 
dents. 

The House took time to consider. 

May 16.] Lord Macnaghten.— My lords, 
on this appeal your lordships are called 
upon to determine whether a municipal 
corporation is justified in applying the 
borough fund, when the fund depends for 
its sufficiency on a borough rate, in payment 
of costs incurred by the chief constable 
under the order of the council in opposing a 
renewal of a publican's license at quarter 
sessions. The question was argued very 
fully and very ably on both sides. In his 
opening address the learned counsel for the 
apx)ellants suggested considerations of a 
general character which at one time led me 
to think that the appeal might perhaps be 
supported without straining unduly the 
language of the Acts relating to municipal 
corporations. That municipal corporations 
have been constituted to the intent that 
cities, towns, and boroughs might be " well 
and quietly governed '* is no more than what 
is declared in the preamble of the Municipal 
Corporations Act, 1882. The proper regu- 
lation of licensed houses within a borough 
is essential to its good government and to the 
peace and quiet of the inhabitants, and that 
an increase in the number of public-houses 
out of proportion to the wants of the 
neighbourhood may come to be a nuisance 
and a public mischief are prox)08itionB which 
most men of moderate views would, I suppose, 
admit. Then it was observed that the 
appointment of borough constables and the 
care and superintendence of the constabulary 

189 



63 J. P. 404. 

force have been entrusted to the watch 
committee of the borough council, and it 
was shown that in various ways in connection 
with the administration of the licensing laws 
the services of the police are made use of 
either under the express directions of some 
statute or as a matter of convenience, if not 
necessity. All this is perfectly true, and if 
nothing appeared to the contrary it might 
well be inferred, as your lordships were asked 
to infer, that the action of the borough 
council, which has been challenged in this 
suit, was fairly within the scope of municipal 
government. But a careful consideration of 
the licensing laws with the light thrown upon 
the subject by the recent case of Boulter v. 
Kent JJ., [1897] ^1. C. 556 ; 61 J, P. 532, leads 
to the conclusion that the administration of 
those laws has been committed not to the 
municipal councils as such, but to another 
body — the justices of the peace. There is 
no warrant that I can find for borough 
councils taking upon themselves the functions 
of the justices. The ground having been so 
far cleared, it would seem to follow that the 
expenditure objected to by the respondents 
does not come within the description of 
*' expenses necessarily incurred " in carrying 
into effect the Act of 1882, and, further, that 
the argument in favour of the appellants' 
contention cannot be made to depend in any 
measure on considerations lying outside the 
Acts which deal expressly with the applica- 
tion of the fund known as the Borough Fund. 
I turn therefore to the provisions of the 
Municipal Corporations Act, 1882, and the 
Borough Funds Act, 1872, on both of which 
the learned counsel for the appellants relied. 
It is not necessary to trouble your lordships 
with a detailed examination of those Acts. 
They are very fully discussed in the 
judgment of A,L, Smith and Chitty, L.JJ., 
[see 62 J, P. 293], and I cannot see any reason 
to differ from the conclusions at which those 
learned judges ariived. In the first place 
your lordships' attention was called to 
the provisions found in schedule Y. of 
this Act of 1882, relating to the payments 
to be made in respect of the borough x>olice. 
By the conjoint operation of section 140 
and schedule Y. the borough fund is made 
applicable to certain specified payments 
falling under that head, and then comes in 
the schedule a comprehensive clause which 
expressly includes *'all other charges and 
expenses which the watch committee, subject ^ 
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to the approbation of the council, direct to 
be paid for the purposes of the borough 
constabulary force/' That clause would 
cover all expenses in connection with the 
raising, equipping and maintaining the 
constabulary force, but it seems impossible 
to extend it to expenses incurred by the 
chief constable in discharging duties outside 
the functions of the borough council and 
the functions of the chief constable as their 
officer. The next argument was certainly a 
very bold one. The payment in question 
has the sanction of an order of a borough 
council. That sanction it was said was enough 
for the present purpose. All payments by 
the order of the council must be held good 
unless and until they are disallowed by the 
order of the Queen's Bench Division of the 
High Court under the provisions of section 141. 
This argument, which seems to be contrary 
to the spirit and intention of the Act and 
would tend to place the borough fund very 
much at the mercy of an unscrupulous 
majority in the borough council, is founded 
on the letter of sub-section (3) (5), in section 
140. Schedule V., to which I have already 
referred, divides payments out of the borough 
fund into two classes—those which may and 
those which may not be made without an order 
of the council. Section 140 begins by saying 
that the borough fund shall be applicable to 
and charged with the several payments speci- 
fied in schedule V. It declares(sub-8ection(2)) 
that the payments specified in part 1 of the 
schedule may be made without order of the 
council, and that those specified in part 2 
may not be made without such order ; and 
then it enacts (sub-section (3)) that no other 
payment shall be made out of the borough 
fund except in five specified cases, one of the 
excepted cases is this : " (6) By order of the 
council." It is not very easy to understand 
why section 140 is framed in the way in 
which it is expressed. To a great extent the 
excepted cases seem to be a repetition of 
cases to be found in schedule Y. But it 
must be borne in mind (as A. L. Smithy L.J., 
points out) that sub-section (3) is a restrain- 
ing and not an enabling section. It does not 
say that the borough fund may be drawn 
upon by the order of the council for any 
purpose they think fit, but that no payments 
shall be made thereout other than those 
specified in schedule Y., except by the order 
of the council, and in the four other excepted 
cases. Now, certainly there are cases not 

190 



63 J. P. 404. 

specified in schedule Y., and not falling 
within the order of excepted cases in sub- 
section (3), in which payments may be made 
out of the borough fund, as, for example, 
there are payments which may be made 
under section 143 when the borough fund 
has a surplus. But still those payments 
must be made by order of the council, and 
the order must be authenticated by the 
signature of three members of the council 
countersigned by the clerk. That, I think, 
is what sub-section (3) (b) of section 140 
was intended to point to and emphasise. 
The obscurity, such as it is, has arisen, I 
think, from the superabundant caution of 
the draftsman, and not from any intention 
to relax the fetters imposed on borough 
councils as trustees of the borough fund. 
It would be absurd to suppose that in an 
Act which carefully defines and specifies the 
payments to be made out of the borough 
fund, and which had certainly for one of its 
objects economy in the administration of 
that fund, there should have been designedly 
inserted a provision which would obviously 
leave a loophole for unlimited extravagance. 
Lastly, the learned counsel for the appel- 
lants relied on the Borough Funds Act, 1872. 
That Act authorises in certain cases the 
application of the funds of municipal cor- 
porations and other governing bodies to 
purposes to which they would not otherwise 
be applicable, one of those cases is when in 
the judgment of the governing body in any 
district it is expedient for such governing 
body to prosecute or defend any legal pro- 
ceedings necessary for the promotion or pro- 
tection of the interests of the inhabitants of 
the district. It was objected on behalf of 
the respondents that the proceedings on 
which the appellants embarked in the case 
of the appeal to the quarter sessions were not 
" legal proceedings " within the meaning of 
the Act, and that if they could be properly 
so described they were not necessary for the 
protection of the interests of the inhabitants. 
I am inclined to agree with them on both 
points. But it is not necessary to express a 
final opinion on the subject or to define the 
proceedings to which the Act extends. It is 
enough to say that if the appellants could 
have brought themselves within the protec- 
tion of the Act they have not done so. 
Whatever may have been the views of 
individual members of the conndl it is clear 
that the governing body as a Jaody have 
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neither formed nor expressed any judgment 
on the ezx>ediency of the proceedings which 
they authorised, and if that difficulty were 
out of the way it is clear that the costs and 
expenses now in question have not been 
examined and allowed in manner prescribed 
by section 6 of the Borough Funds Act, 
1872. It is equally clear that without such 
examination and allowance no costs, though 
properly incurred under the Act, can become 
chargeable on the borough fund. Perhaps I 
may add that I should venture to doubt 
whether any officer apx)ointed by one of her 
Majesty's Secretaries of State or by the 
Local Government Board would have 
allowed that luxury in litigation in which, 
according to the bill of costs in evidence in 
this case, the appellants appear to have 
indulged. I do not think it necessary to 
notice the point on which the decision of the 
Divisional Court turned, beyond saying that 
I share the doubts expressed in the Court of 
Appeal as to whether the point was a good 
one. I beg to move that the appeal be 
dismissed with costs. 

Lord MoRBis. — I am also of opinion 
that the order of the Court of Appeal 
should be affirmed. 'Boulter's case appears to 
me to decide that the chief constable had no 
right to appear as a party. He did so, how- 
ever, and having been called in by the 
parties appealing to the quarter sessions, 
he got his costs there from them, but that 
cannot entitle him to get his extra costs out 
of the borough fund. In order to raise the 
points relied upon by the appellants in this 
case on sub-section D of the 5th clause of the 
schedule to the Municipal Corporations Act, 
1882, or upon the Municipal Corporations 
Borough Funds Act, 1872, s. 2, as entitling 
the appellants to make the order for pay- 
ment of these extra costs, it appears to me 
to be necessarily founded on the idea that 
the head constable had a right to appear as 
respondent at the hearing— which he had 
not. The remaining points relied upon by 
the appellants, viz., section 140 (3) (6), 
presents but little difficulty. That section 
provides for the application of the borough 
fund, first, in the iiayments specified in part 1 
of that schedule may be made without the 
order of the council, while those specified in 
part 2 may not be made without such order. 
Then comes section. 3, which says that no 
other payment shall be made out of the 
borough fund except under authority of an 
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Act of Parliament, by order of council, by 
order of court of quarter sessions, by order 
of justices in pursuance of the Act, &c. 
Section 3 is not an enabling section ; it 
purports to be a disabling section ; but 
excepts from disability payments a, b, g, 
D and E, all of which must be open to revision, 
and the legality to be challenged ; otherwise 
every order of the council and every order of 
a justice could go unchallenged. It is said, 
however, that there is a special mode of 
testing the validity of all orders of the 
council by the provisions of section 141 (2) 
enabling any order to be removed into the 
Queen's Bench Division by certiorari^ and 
that consequently this is the only mode of 
interfering with or controlling any order of 
the council for a x>ayment, however illegal. 
I cannot adopt that view while the Queen's 
Bench Division is given full authority over 
every order of the council ; it is not enacted 
or suggested in the enactment that that is to 
be the sole remedy, nor is there anything to 
deprive the Attorney-General at the relation 
of a party interested of the power of obtain- 
ing by injunction an^ order to restrain the 
payment of money beiug made under an 
order of the council for which order there 
was no legal warrant. 

Lord Shand. — I am of the same opinion, 
and having had an opportunity of reading the 
judgment of my noble and learned friend 
now on the woolsack, I concur in the grounds 
of the judgment as the grounds on which the 
appeal should be dismissed. It would serve 
no good purpose again to go over the 
various provisions of the statutes which have 
been the subject of argument — I mean the 
Act of 1882, with its relative schedule, and the 
Act of 1872. I express my entire agreement 
with the observations of Smithy L. J., in the 
Court of Appeal. His lordship has with 
great pains gone fully through those sections, 
and I certainly have nothing to add to what 
he has said. The case is one in which there 
is no surplus of funds in the hands of the 
corporation, and it would require the levying 
of a rate to meet these expenses at present ; 
but I think it right to say that my con- 
sideration of the case has led to this at least, 
that I should have very great difficulty in 
holding, even if there were a surplus, that 
the costs in question in this case could have 
been taken out of it. I am also of opinion 
with your lordships that the appeal should 
be dismissed. 
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Lord Davey.— I agree in thinking that the 
appeal in this case shoald be dismissed, and I 
agree generally with the reasons stated by 
Smith, L.J., in his very careful judgment. I 
will only add a few words on the construction 
of section 140 (3) (6) of the Municipal Corpor- 
ations Act, 1882, which raises a question of 
some importance and interest. It will be 
observed that sub-sections (1) & (2) of that 
section provides for what may be called the 
normal expenses of the borough. Sub-section 
(3) provides that no other payment shall be 
made out of the borough fund except under 
certain special circumstances, which are 
enumerated— that mentioned in (6) is "by 
order of the council." That must mean 
some order which the council is competent 
to give. It is not an enabling section and 
cannot mean any order which the council 
may think fit to give, subject only to the 
disallowance thereof by the Queen's Bench 
Division under section 141. I ask myself, 
therefore, what expenditure can be ordered 
by the council beyond the normal expenditure 
authorised in the 5th schedule. I find 
it in section 143, which enables the surplus 
of the borough fund to be applied 
under the direction of the council 
for the public benefit of the inhabitants 
and improvement of the borough. I think 
that this section supplies a meaning to the 
large words in section 140 (3) (6), and that 
BO read the enactment in that sub-section is 
made intelligible and consistent with the 
rest of the Act. There may be other pur- 
poses not included in schedule V. to which 
the borough rate may be applied by order of 
the council, but I cannot at present name 
any. But in truth, my lords, I doubt whether 
it is necessary to enter into these questions 
in the present case. I am of opinion that 
the decision of this case is impliedly settled 
by the judgment of this House in Boulter v. 
Kent J J, (jBupra). The points immediately 
decided in Boulter's case were (1) that a 
person appearing before a licensing com- 
mittee to object to the grant or renewal of 
a license does not become a " party " to the 
proceedings; (2) that proceedings in an 
appeal from the justices sitting as a licensing 
committee are still regulated by the Licensing 
Act, 1828, and not by the Summary Juris- 
diction Acts. If so, I think that an objection 
before the licensing committee has no right 
to appear and be heard on the appeal to 
quarter sessions. The only proper respon- 
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dents to the appeal are the justices them- 
selves, who are served and may appear in the 
interests of the public to support their own 
Older. Provision is made in the Licensing 
Act for their costs, but not for those of any 
other person appearing to oppose the appeal. 
If an objector appears on the appeal he does 
so voluntarily, and his counsel can only be 
heard by permission of the bench as amicus 
curioB, and he can neither receive nor be 
ordered to pay costs. He is not in short a 
"party" to the proceedings. True, the 
chief constable in this case was served by 
the present respondents with notice of the 
appeal, but, as it now appears, under a mis- 
take, and if he had not appeared, no order 
could have been made aflrainst him. What- 
ever right the town council or the watch 
committee may have to direct the chief con- 
stable to appear in the interest of the muni- 
cipality on a proceeding to which he is a 
proper party, and to indemnify him against 
costs properly incurred in the defence of the 
public interest, it is difficult to maintain that 
they can properly indulge in the luxury of a 
gratis appearance, or instruct counsel to 
appear with a watching brief to see that the 
justices properly support their order or can 
pay the expenses of such appearance out of 
the rates. It was not the chief constable's 
duty to do, and the watch committee cannot 
order him to do, what, as it appears to me, 
the procedure in such api>eals does not con- 
template or provide for. 

Appeal dismissed. 
Solicitors for the appellants : Lloyd-George, 
Roberts and Company, for H. A. Adamson, 
town clerk of Tynemouth. 

Solicitors for the respondents : Godden, 
Son and Holme. 
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Fehruary 11, 17. 

BOWLANDS V. MILLER. 

Merchant shipping — Ship — Seaman— Seaman 

shipped in foreign port — Advance of 

wages conditional on going to sea — 

Merchant Shipping Act, 1894 (57 & 58 

Vict. c. 60), 88. 113, 115, 124, 140 and 163 

—Piracy Act, 1721 (8 Geo. 1, c. 24), s. 7. 

An advance of toagea to a seaman conditional 

on his sJUppingy and made to him by a 

master in a foreign port, is not prohibited 

by the Merchant Shipping Act, 1894, or 

8 Geo. 1, c. 24, and the seaman can only 

recover the balance of his wages on his 

arrival in the United Kingdom. 

Case stated by justices in and for the 

borough of Sonth Shields. 

At a petty sessions holden at Sonth 
Shields, in and for the said borough of South 
Shields, on the 15th of September, 1898, a 
complaint preferred by Fred Miller (herein- 
after called the respondent) against Morris 
Rowlands (hereinafter called the appellant) 
under the Merchant Shipping Act, 1894, 
charging the appellant with refusing to pay 
to the respondent the sum of Ul. Os. Gd., 
being a balance of wages alleged to have 
been earned and due to the said respondent 
as an able seaman on board of the sailing 
ship Button Hall, of which the appellant is 
the master, from the 7th of February to the 
10th of September, 1898, on a voyage from 
San Francisco to Antwerp and the Tyne, at 
the rate of H. per month, was heard and 
determined by us, the said parties being then 
present, and upon such hearing the said 
appellant was ordered to pay to the respon- 
dent the sum of 6/. 17s. 8rf., and lbs. 6d, 
costs, the same to be levied by distress in 
default of payment subject to the following 



It was proved in evidence that the vessel 
Button Hall was lying at San Francisco 
wanting a crew, and the appellant, the master, 
had requisitioned a Mr. Herman, a crimp, to 
procure him one. Mr. Herman, it was 
alleged, advertised, and amongst those who 
replied to his advertisement was the respon- 
dent. The evidence on the subject as to a 
preliminary inquiry as to qualification, 
ability, and experience, was hazy, but the 
articles were produced, and the respondent 
and others were entered as A.B^. The 
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master does not seem to have made any 
personal inquiry whatsoever as to the ability, 
but three or four days after sailing from San 
Francisco, complaints having been made, he 
had the men before him (including the 
respondent), and he then disrated certain of 
them, including the respondent, from 42. to 
21. 10s. per month, being the rate of ordinary 
seaman's wages. It was one of the terms of 
the engagement of the men by the appellant 
that they should receive an advance of 940, 
equal in British sterling to 8/. 5«. Sd.; there- 
upon a note, of which the following is a copy, 
was drawn up, it was not clear by whom, and 
passed from the respondent to the crimp. 
It was not signed by the appellant, nor by 
anyone on his behalf, and contains no 
obligation whatever on the part of the 
appellant to pay it. No evidence of the 
payment of the note was tendered, only the 
production to us of the note as set out. 



•40. 



[Copy Note."] 
San FranciBoo, April 11th, 1898. 



Received on board the ship Button Ball 
Fred Miller as seaman, who acknowledges to 
having shipped, and received the sum of 
forty dollars in advance, and who hereby 
assigns this note to Mr. Herman. 

Officer commanding. 
This note bears the following indorse- 
ment : — 

San Francisco, 

April 11th, 1898. 
For value received I hereby assign this 
note to Mr. Herman. 

Feed Milleh. 

The respondent (who had never been to 
sea before) apparently was unacquainted 
with the usages and ways of crimps, and did 
not raise any objection to this, expecting to 
receive some money from the crimp Herman, 
but he stated that as a matter of fact he got 
no money from him whatever, but only some 
odds and ends towards an outfit. On arrival 
at England the respondent was offered his 
wages at the rate of 21. 10. per month, less 
his advance deduction of 8/. hs. M. The 
re8i)ondent refused to accept it, and made 
his complaint to the justices. The justices 
decided that the disrating of the respondent 
was right and proper, but that the deduction 
of 8/. hs. 8d. for two months* advance at 
San Francisco on the form above given was 
not authorised by law, and decided to allow a 
deduction of 4/. 2s, lOd, only (being one 
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moDth*B wages, and a small snin for diilerence 
in exchange) under the limitation contained 
in section 140 of the Merchant Shipping 
Act, snb-section (1). 

It was contended on the part of the 
respondent that by section 140 of the 
Merchant Shipping Act the utmost advance 
which could be made, assuming that section 
applied to the present case, was to the extent 
of one month's wages. The appellant con- 
tended that the law permitted advances 
abroad to be made to any extent, and 
insisted upon the whole deduction. The 
respondent, however, relied upon section 163 
of the same Act as a distinct prohibition 
against any advance whatever abroad, and 
that besides this prohibition the note given 
in this case to the crimp was not a document 
binding the appellant to pay it, and there- 
fore not binding upon the respondent at all. 
It was not signed by the appellant or by 
anyone on his behalf. It was to all intents 
or purposes an assignment or charge made 
prior to the accruing of wages by the seaman, 
which by clause (fi) of sub-section (1) of sec- 
tion 163 is declared not binding upon the 
seaman making the same. 

On the other hand the appellant further 
contended that neither of these sections 
applied to advances made to seamen abroad, 
that, in fact, there was no restriction on 
advances made abroad, and that these two 
sections had reference to vessels sailing from 
the United Kingdom only ; he further con- 
tended that even if section 163 did apply the 
transaction was not an assignment within 
the meaning of the section. He argued that 
section 140 only applied to seamen going to 
sea from a port in the United Kingdom, and 
pointed out that sub-section (2) of that sec- 
tion expressly stated that it only applied 
under such circumstances. 

The justices duly considered the whole of 
the facts and circumstances, and adjudged 
that section 163 was controlled by section 140, 
and that the first part of the section authorised 
an advance made anywhere but only to the 
extent of one month's wages, and thereupon 
we adjudged the appellant to be entitled to 
deduct one month's wages only from the 
resi)ondent's claim. The appellant was dis- 
satisfied with the judgment, and insisted 
upon claiming the full deduction of 
». bs. Bd, 
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The questions of law arising on the above 
statement for the opinion of the court as 
stated by the justices were — 

1. Are we correct in our interpretation of 
section 140 (1) as applicable to this case, which 
we held to authorize an advance to the extent 
of one month's wages no matter where the ship 
may be or when the seaman is about to sail, 
and if so were we right in allowing a 
deduction of one month's wages only ? 

2. Is section 163 controlled by section 140 ? 
If not, and the court shall be of opinion that 
section 163 altogether prohibits advances 
anywhere out of the United Kingdom, then 
the respondent shall be entitled to receive 
the whole balance of his wages properly due 
to him without deducting any part of the 
alleged advance of two months wages. 

3. If the court shall be of opinion that we 
were wrong in our interpretation of these 
two sections and there is no limit to advances 
which may be made to seamen abroad, and 
that the advance was lawfully and properly 
made, and is not otherwise void for want of 
the appellant's signature making it binding 
on him, then our order is to be reversed to 
the extent of 8/. 5«. Sd., the advance claimed 
to have been made. 

fforridgey for the appellant. — The justices 
were wrong. The appellant was entitled to 
deduct the whole sum advanced to the 
seaman, viz., the 8^. ba. Bd. It is dear that 
the master was entitled to make what 
bargain he pleased with the seaman, provided 
it was not forbidden by statute. It is 
contended on the other side that he is so 
prohibited by section 140 of the Merchant 
Shipping Act, 1894, but it is submitted that 
from sub-section (2) of section 140 it is 
clear that the section has no operation where 
the seaman was engaged, as he was in the 
present case, in a foreign port. The section 
is confined to cases where the seaman ships 
from any port in the United Kingdom, and it 
was so held in Ritchie v. Larsen, [1899] 1 Q. B. 
727, which is a precisely similar case to 
the present one, and was decided by this 
court on the 26th of January, 1899. Section 
163 does not refer to advances at all, and 
sub-section (2) of that section expressly saves 
allotment notes from the operation of the 
section, but there is no provision for 
the saving of advance notes, and therefore 
if advance notes were within the section 
they would be wholly void. This cannot be 
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BO, as advance notes are recognised to a certain 
extent by section 140. The magistrates have 
assumed in this case that the 940 were 
paid to the seaman, though there is no precise 
finding of fact as to that in this case. 

J.D,A, JohnsotiftoT the respondent. — The 
justices ought in this case to have made an 
order that the resi)ondent was entitled to be 
paid the fall sum agreed on without any 
deductions whatever for advance jmyments. 
Section 163 of the Merchant Shipping Act, 
1894, covers this case ; that section is substan- 
tially the same as section 233 of the Merchant 
Shipping Act, 1854. It deals with wages due 
or accruing due to the seaman, and provides 
that no assignment or sale of such wages 
made prior to the accruing of them shall 
bind the person making the same, and that 
an authority for the receipt thereof shall 
not be irrevocable. The section was 
intended to protect seamen, and the same 
principle is seen in ss. 156, 177, 178 and 212. 
Section 144 (3) provides that an agreement 
between the master and crew may admit 
such stipulations (whether respecting the 
advance and allotment of wages or other- 
wise) as " are not contrary to law." If it can 
be shown that the transaction in this case is 
done contrary to law, then it cannot be bind- 
ing. By the terms of the document. Miller 
(the respondent) "assigns the note to 
Herman.*' It is therefore an assignment of 
wages, and by section 163 such assignment is 
invalid. There is a still older Act which 
forbids such agreement, 8 Geo. 1, c. 24, s. 7, 
which is still unrepealed. It prohibits all 
payments abroad except to the extent of 
one-half of the wages then actually due. As 
to Ritchie v. Larsen (jsupra\ in that case 
8. 163 was never called to the notice of the 
court, nor was 8 Geo. 1, c. 24, cited, and it 
was decided under section 140 simply. The 
case was not fully argued before the court 
and cannot be binding in this case. 

Harridge in reply. 

Our, adv. vulL 

The judgment of the court {Liawrance and 
Charmell, JJ.) was read by 

Ghannbll, J.— This is a case stated by 
justices on proceedings taken before them 
by a seaman under the Merchant Shipping 
Act, 1894, to recover wages claimed by him, 
and it raised a question very similar to that 
in the case of Ritchie v. Larsen isupraX decided 
by us on the 26th of January last. The 
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magistrates, however, in the present case 
based their decision on section 163 of the 
Act of 1894, a section to which our attention 
was not called on the argument of the former 
case, and in addition our attention was called 
by counsel for the respondent in the present 
case to the statute 8 Geo. 1, c. 24, the seventh 
section of which appears to be still in force 
though almost all the Act has been repealed. 
It became necessary for us, therefore, to con- 
sider not only whether the present case differed 
in any essential particular from the former 
case, but also whether our former decision 
was correct. We accordingly took time to 
consider the matter. In Ritchie v. Larsen 
Csupra) we decided that advances to seamen 
conditional on their shipping from a foreign 
port, although there was a British consul 
there, were not forbidden by the combined 
effect of sections 123 and 140 of the Merchant 
Shipping Act, 1894. We assumed that they 
were not forbidden by any other statute, as 
none was called to our attention. Our 
former judgment was given immediately on 
the conclusion of the argument, as the case 
then appeared quite clear. I have now fully 
reconsidered the whole matter, and I am 
confirmed in the view I took on the former 
occasion as to the effect of the section 
which we had under consideration. I still 
think the effect of those sections is clear, 
and I think it unnecessary to repeat what I 
then said. I also come to the conclusion, 
though with very considerable doubt, that 
the sections to which we have since been 
referred do not affect the matter, and that 
our former decision was correct. I will deal 
first with the old statute 8 Geo. 1, c. 24, which 
was an Act for the more effectual suppressing 
of piracy. I think the 7th section of that 
statute is certainly unrepealed. It is printed 
in the revised edition of the statutes, the 
rest of the Act being omitted. In the Law 
Reports index of statutes repealed the other 
sections are shown to be repealed, but this 
is not. It is also referred to as existing in 
most of the editions of Abbott on Shipping, 
down to the 11th, though it may have dropped 
out in the two last editions, apparently 
because it is considered superseded rather 
than repealed. The words of the 7th section 
of that Act are as follows : "And for 
prevention of seamen or mariners deserting 
merchant ships or vessels abroad, in the 
plantations, or in any other parts beyond 
the seas, which is the chief occasion 
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of their turning pirates and of great 
detriment to trade and navigation, and 
is chiefly occasioned by the owner or 
owners of ships or vessels paying wages 
to the seamen or mariners when abroad, be it 
enacted by the authority aforesaid that no 
master or owner of any merchant ship or 
vessel shall pay or advance, or cause to be 
paid or advanced, to any seaman or mariner, 
during the time he shall be in parts beyond 
the seas, any money or effects upon account 
of wages exceeding one moiety of the wages 
which shall be due at the time of such pay- 
ment, until such ship or vessel shall return to 
Great Britain or Ireland, or the plantations 
or some other of Her Majesty's dominions 
whereto they belong, and from whence they 
were first fitted out ; and if any such master 
or owner of such merchant ship or vessel 
shall pay or advance, or cause to be paid or 
advanced, any wages to any seaman or 
mariner above the said moiety, such master 
or owner shall forfeit and pay double the 
money he shall so pay or advance, to be 
recovered in the High Court of Admiralty 
by any person who shall first discover and 
inform of the same." Now, I think reading 
that as a whole, and noting that the object is 
to prevent desertion, that it does not apply 
to the terms of the engagement of seamen 
abroad. It applied to seamen already on the 
ship on its touching at the foreign i)ort, and 
it forbids payment to them there of more 
than half of the money which has then 
become due to them in respect of the out- 
ward voyage, and the advancing to them of 
any future wages with the object of giving 
the seamen substantial inducement to remain 
on the ship for the homeward voyage. I do 
not think the enactment prevented a master 
from engaging a man in a foreign port on the 
terms that he should be paid so much money 
down on joining the ship, and the balance at 
the end of the voyage. That might be the 
only means of replacing deserters, and it 
would not increase pirates. Even if this 
view is wrong, I think the only consequences 
of a breach of the enactment would be that 
an informer might sue in the Admiralty 
Court. The case would probably come 
within the rule that where an enactment and 
a penalty for the breach of it are contained 
in the same clause, the penalty is the only 
remedy for the breach, but in any case it 
seems to me that it would be impossible for 
a seaman who had been paid in a foreign 
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port a sum in excess of the moiety allowed 
by that enactment to sue successfully on his 
return to this country for his whole wages. 
That would make the sum forfeited the sum 
paid to the seaman as well as forfeiting 
double the sum to the informer, or treble the 
sum altogether. I think, therefore, that this 
enactment does not forbid an advance to 
a seaman engaged abroad, and, further, that 
if it did it would not enable a seaman to 
recover the sum advanced again as unpaid 
wages but will merely enable him or any 
other informer to recover double the money 
as a paid sum in the Admiralty Court. 
Next I will deal with the 16Brd section of the 
Merchant Shipping Act, 1894. This is as 
follows: — "(1.) As respects wages due or 
accruing to a seaman or apprentice to the sea 
service (a), They shall not be subject to 
attachment or arrestment from any court ; (b) 
An assignment or sale thereof made prior to 
the accruing thereof shall not bind the person 
making the same ; (c) A power of attorney 
or authority for the receipt thereof shall not 
be irrevocable ; and (d) A payment of wages 
to the seaman or apprentice shall be valid in 
law notwithstanding any previous sale or 
assignment of those wages, or any attachment, 
encumbrance, or arrestment thereof. (2.) 
Nothing in this section shall affect the 
provisions of this Act with respect to allot- 
ment notes." It is contended that subsidiary 
sections (6) and (c) of this section in effect 
make advance notes void as against the sea- 
man, and further that even, if that is not so 
in all cases, at all events the transactions 
described in this special case were invalid. 
It is convenient to consider first the general 
question and then see how far the present 
case differs from the ordinary one. Advances 
and advance notes have been known for many 
years, and have been for many years the 
subject of legislation. They have been dealt 
with in a separate part of this statute, and 
it is unlikely that it would have been 
intended to alter the effect of that 
part of this statute by this section coming in 
a later part and not mentioning advances. 
Sub-section(2)saves allotment notes under the 
Act from the operation of the section, and it 
was necessary to do so as they are dearly 
assignments. If advance notes were written, 
one would expect that the advance notes 
authorised by section 140 (1) would be 
excepted, but they are not. Now it seems 
dear that, unless section 140do^so, ther^ 

.^......Google 



MAGISTERIAL OASES. 



Rowlands i*. Miller. 
is no section of this Act nor in any other Act 
(other than that of Geo. 1, which I have 
dealt with) which in any way forbids a 
contract by a master with a seaman whom 
he engages abroad to pay a sum on 
aocoant of his wages immediately on his 
joining the ship. Section 163 could only 
touch payments not to the seaman but to 
someone on his behalf and by his order, 
and then only if the transaction was an 
assignment of the seaman of wages before 
they had accrued due or an authority to 
receive wages. Now, advance notes are not 
mere assignments. The master generally 
makes himself liable conditionally to a third 
party, the holder of the note. It is true that 
it has been held in Cardiff Association ▼. 
Can/, 9 T. L. R, 388, that advance notes 
promising to pay the seamen, "or order," 
are not negotiable instruments because they 
are conditional. But they may be so framed 
as to be payable directly to the third person 
either by name or on his fulfilling a condi- 
tion. (See MacKune v. Joynson, 5 C B. N. S, 
228.) I think that advance notes signed by the 
master in any of the usual forms cannot 
be considered merely as assignments by 
the seamen. There is another ground on 
which they might be considered as not 
coming within section 163. Section 163 
relates, according to its heading, to " wages 
due or accruing due " ; now wages cannot 
strictly be considered to be "accruing" 
until the service has commenced. Conse- 
quently a sum contracted to be paid when 
the seaman ships on board, and conditionally 
upon his so shipping, cannot in strictness be 
said to be a sum which before he ships is 
" accruing,"notwithstanding that if it becomes 
payable it is to be taken into account as 
part of his wages. This is perhaps some- 
what fine, but to hold that section 163 is con- 
fined to dealings with wages after the service 
has commenced brings about a result which 
accords with what appears to be the scheme 
of the Act, and leaves advances and agree- 
ments as to advances made upon the com- 
mencement of the service to be governed by 
the earlier sections of the Act. On the 
whole I come to the conclusion that advance 
notes signed by the master and in an ordinary 
form are not struck at by section 163, and 
that our decision in Ritchie v. Larsen (jmpra) 
was correct. Before dealing with the facts 
of the present case there is another point to 
be noticed in reference to section 163. It 
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does not contain the words which are in sec- 
tion 140 that money paid under the docu- 
ments referred to shall not be deducted 
from the seaman's wages, and that a person 
paying shall have no right of action or set- 
off against the seaman. I think, therefore, a 
payment made under an assignment before 
it is avoided, or a power of attorney or 
authority before it is revoked, must be good. 
Take sub-section (c) as to powers of attorney 
not being irrevocable. That would seem 
to mean that they should not be irrevoc- 
able by reason of the party in whose favour 
they have been given having an interest in 
the money, but not that they should be 
revocable after payment had been made 
under them. In the same way I think 
assignments under sub-section (5) which are 
declared not binding on the seaman must be 
voidable only, and not void, and consequently 
could not be avoided after they had been 
acted on. This latter point might perhaps 
be doubtful inasmuch as the master paying 
must necessarily have notice of the 
invalidity if it exists, as it is created, 
if at all, by the statute. Now to deal 
with the facts of the present case. The 
case first states that it was one of the 
terms of the engagement of the respondent 
by the appellant that he should receive an 
advance of 940. At common law such a con- 
tract would of course be good, and I have 
failed to find any statute forbidding it. The 
case then states that thereupon a document 
set out in the case was made out. It is dated 
the 11th of April, 1898, and it purports to 
state that the respondent admitted having 
shipped. Probably, however, he had not 
done so, as it appears from the next para- 
graph that he did not get his outfit until 
after signing. The document was signed by 
the appellant. The facts are not at all 
clearly stated, and the documents are not 
easy to construe. The documents, however, 
whether an assignment or not, and whether 
an assignment of wages made before they 
had accrued due, appear certainly to amount 
to an authority to receive the money. The 
case states in the early part that there was 
no evidence of payment, but Mr. Horridge 
for the appellant contended that later on in 
the case the magistrates had assumed the 
payment and had decided the case on the 
assumption that the 940 had been paid to 
Herman, and although Mr. Johnson at first 
contended the contrary, upon our proposing 
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to send back the case to the magistrates to 
clear up this, he elected to argue the case upon 
the footing that the money had been paid to 
Herman. That being so it seems to me 
that the 940 which by a valid contract 
between the respondent and the appellant 
was to be paid to the resi>ondent was paid to 
Herman by the resi>ondent's actual authority. 
It is stated that the respondent made no 
objection, and there is nothing to indicate 
that he did so until long after it was paid, if 
ever it was paid. Under these circumstances 
it seems to have been a valid part payment 
of his wages, and there is nothing m the 
statute empowering him to recover it over 
again. If we were to assume that the 
money was not paid, but that the appellant 
was merely relying on a supposed liability to 
Herman, I should have great doubt in this 
case. I do not think the facts stated in this 
case show a liability of the respondent to 
Herman. The respondent not having signed 
the document was not directly pledged by it 
to pay. It is doubtful whether it is an 
assignment, and if an assignment whether it is 
an assignment of a debt already due or of 
accruing wages, which had not at the 
time actually accrued. If it had not been 
agreed that we should decide the case on the 
assumption that the money had been paid I 
should think it necessary to remit the case 
to the magistrates to find further facts. As 
it is, I think the appellant was entitled to 
deduct the whole sum paid, and that judg- 
ment should be given for the appellant, 
The answers to the three questions put in 
the case should be : (1) The magistrates 
were not right in aUowing a deduction of one 
month^s wages only ; (2) Section 163 does not 
prohibit advances at all; (3) There is no 
limit to advances made abroad, and in this 
case, on the facts agreed, the payments were 
by the respondent's authority, and binding 
upon him. Judgment is that the appellant 
is entitled to deduct a further 4/. 2«. lOd. 
beyond the deduction allowed by the magis- 
trates, and the respondent must pay the 
oosts. 

Appeal allowed. 

Solicitors for the appellant: Walker, 
Son and Field, for Botterell, Boche and 
Temperley, Newcastle-on-Tyne. 

Solicitors for the respondent : Pattinson 
and Brewer, for Bobert Jacks, South 
Shields. 
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GREATER LONDON PROPERTY CO. V, FOOT. 

Metropolis — Sewer — Drain — Combined 
oi>eration — No order of the vestry — 
Signature of surveyor — Metropolis 
Management Act, 1855 (18 & 19 Vict 
c. 120), s. 250. 
It being customary to treat as duly sanctioned 
by the vestry any drain for draining a 
group of hoiLses by a combined operation, 
if the plan has been included in the register 
of applications in that behalf and h€U 
been duly signed by the surveyor qf the 
vestry, no formal order of the vestry need 
be made in order to constitute suck drain 
a drain and not a sewer within the meaning 
of the Metropolis Management Act, 1855, 
and any subsequent alteration of the course 
of such drain, not so as to increase the 
number of houses drained thereby, but 
merely to improve the flow of drainage 
through it, cannot change it into a " sewer^ 
Oase stated by a metropolitan i>olice magis- 
trate. 

The appellant was summoned to abate a 
nuisance arising in connection with the 
drainage of his house. The nuisance was 
admitted, but the api>ellant contended in 
answer to the summons that the pipe whence 
the nuisance arose was a sewer repairable by 
the vestry and not a drain repairable by 
himself. It was proved that ^e register 
containing applications to the vestry by 
persons desirous of draining houses by a 
combined operation contained a plan relating 
to the house in question, and to other houses 
adjoining, belonging to the same owner, and 
showing the proposed scheme of combined 
operation. The plan was signed by the 
surveyor and dated the 27th of June, 1879. 
The register contained no formal order of 
the vestry approving of the plan, but it was 
the practice to treat a plan so signed as being 
approved without drawing up a formal order. 
The plan showed a pipe, draining 11 houses, 
which pipe was under the house adjoining 
No. 238. It was found that this pipe had in 
fact been carried under the house No. 238, 
instead of under the adjoining house. The 
effect of the alteration was to get rid of a 
bend which the pipe would otherwise have 
made, and so to give it a better flow. The 
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fall, also, was increased, as, by its new course, 
the pipe entered the main sewer at a point 
lower down. There was nothing on the 
register to show that this alteration was 
sanctioned by the vestry. It was from the 
pipe of which the coarse was so changed that 
the naisance complained of arose. The 
magistrate held that the pipe was a drain 
within section 250 of the Metropolitan 
Management Act, 1855, for which the 
appellant was responsible, and made the 
order. Section 250 provides :— " The word 
* drain ' shall mean and include any drain of, 
and nsed for the drainage of, one building 
only, &c. . . . and shall also include any 
drain for draining any group or block of 
houses by a combined operation under the 
order of any vestry or district board ; and 
the word 'sewer' shall mean and include 
sewers and drains of every description 
except drains to which the word drain, 
interpreted as aforesaid, applies.'' 

Pochard for the appellant. — Every pipe 
which carries off drainage from more than 
one house is de facto a sewer, unless it forms 
part of a combined system of drainage 
sanctioned by the order of the vestry. In 
the present case no "order" of the vestry 
has been made, therefore the pipe in 
question is a sewer and not a drain. If 
it is assumed that such an order has 
been made there has been a deviation 
from the authorised plan, which was not 
sanctioned by the vestry, and which, there- 
fore, alters the character of the pipe. He 
cited Vestry of St. Matthew, Bethnal Green, v. 
London School Board, [1898] A. C. 190; 62 
J. P. 116 ; Kershaw v. Taylor, [1895] 2 Q. B. 
471 ; 59 J. P. 516 ; Geen v. Vestry of St. Mary, 
Nemngton, [1898] 2 Q. 5. 1 ; 62 J, P. 564. 

Avory for the respondent. — The cases cited 
only go to show that there must be evidence 
of an order made by the vestry, and that the 
drain ceased to be a drain and became a 
sewer if the drainage of other houses is 
introduced into it. There is evidence here 
of an order by the vestry, which order, if 
there was one, sanctioned a system of 
drainage, and not a particular line of pipes, 
which could be altered at will. 

Darling, J.— We are asked in this case to 
decide whether the learned magistrate was 
right in holding that the pipe in question 
was a drain and not a sewer. The question 
has arisen mainly under section 250 of the 
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Metropolitan Management Act, 1855 (18 & 19 
Yict. c. 120). That section provides that, 
besides ordinary drains, other things were to 
be included in the definition of " drains " — 
namely, pipes receiving the drainage of a 
group of houses under a combined operation 
sanctioned by the vestry. In this case it 
is contended on behalf of the respondent 
that the pipe is a drain because it drains a 
group of houses by a combined operation 
under an order of the vestry. The pipe 
certainly drains a group of houses. Is the 
system of drainage one that was constructed 
under the order of the vestry in accordance 
with the section of the Act? The plans 
were deposited and signed by the surveyor, 
but no formal order was made by the 
vestry. It was proved that it was not the 
practice to make an order, but to consider the 
signature of the surveyor as the order. It is 
only necessary to refer to the case of Geen 
V. Vestry of St. Mary, Newington (supra), 
to see that the drainage was, under the 
circumstances, constructed under the order 
of the vestry. It has been contended, 
however, that the operation has not been 
carried out in accordance with the plans, and 
that the position of the pipes had been 
altered. But it further appears that the 
pipe would have drained precisely the same 
number of houses in whichever position it 
was laid, and the cases cited to show that 
such an alteration operated to make the 
pipe a sewer and not a drain are not cases of 
a mere slight deviation, such as this was, but 
are cases where a group of houses which 
drained into the pipe were interfered with so 
that more houses were made by the alteration 
to drain into it than before. If in the 
present case another house had been added 
to those already draining into the pipe our 
decision might have perhaps been different, 
but here the only effect of the alteration 
was to improve the flow by straightening 
the course of the pipe and by increasing 
the fall. The alteration in no way changed 
the character of the pipe, and the pipe, 
in fact, remained practicaUy the same as 
before. The alteration was made obviously 
for the purpose of convenience. A devia- 
tion of a foot or two of one of the pipes 
will not matter, providing the scheme is 
practically the same as that laid down in 
the order. This pipe was originally a drain, 
and it continued to remain so. This appeal 
must, therefore, be dismissed. y^^ t 
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Channell, J. — I am of the Bame opinion. 
By the definition of section 250 of the 
Metropolitan Management Act there were 
taken out of the term "sewer" not only 
ordinary drains, but also pipes which drained 
a group of houses by a combined operation, 
effected under the order of the vestry. 
When such an order is obtained the pipes 
become drains of the separate houses in 
which they are situated. There is just as 
much power in the owner of the whole 
group of houses (where they belong to one 
owner) as there would be in each of the 
owners where they are owned separately to 
alter the course of the drains if it is con- 
venient for him to do so. In the present case 
it is not known whether the alteration was 
made at the time of the order or afterwards. 
Whichever was the case, the alteration 
does not turn the pipe into a sewer. In all 
the cases cited to show that a deviation 
changed the character of the pipe, they were 
all cases in which an addition had been made 
to the group of houses drained. Here there 
was an order to drain a group of houses and 
no addition has been made to that group. 

Appeal dismissed, 

appellant : Stanley 



Solicitor for the 
Evans and Company. 
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BROWN l\ PATCH. 

Betting— "Place"— Usei>-Betting Act, 1853 
(16 & 17 Vict. c. 119), ss. 1, 3, 4. 

A bookmaker who localises his business o?i a 
race-ground by setting up upon a certain 
spot in it a structure to carry a board 
advertising his name and the nature of his 
business, and by carrying on his business 
standing on a box near such structure, and 
there inviting people to bet with him, uses 
the place where his business is so localised 
contrary to section 1 qf the Betting Act, 
1853, and it is immaterial that he has no 
exclusive right of user of that or any other 
poi'tion of the race-ground. 
Case stated by justices of the peace in and 

for the county of Dorset. 
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1. At a petty sessions holden at Blandford, 
in the county of Dorset, on the 16th of 
October, 1897, the respondent, Bobert Patch, 
was summoned on the complaint of the 
appellant, George Brown, an inspector of 
police of the county of Dorset, for that he, 
the respondent, on the 8th of September, 
1897, at the parish of Famham, in the county 
of Dorset, being then a person using a 
certain place, to wit, a particular part of the 
enclosure known as "The Larmer Tree 
Grounds," within the said parish of Famham, 
unlawfully did use the said place for the 
purpose of betting with persons resorting 
thereto, upon certain events and contin- 
gencies of and relating to certain horse and 
other races. 

At the hearing of the said complaint the 
following facts were proved : — 

2. In the parish of Faruham, in the county 
of Dorset, are situated certain enclosed 
grounds known as "The Larmer Tree 
Grounds." Once a year a meeting for horse 
and other races is held in these grounds by 
permission of the owner. 

3. On the 8th of September, 1897, a race 
meeting was held in the said grounds at 
which several thousands of persons were 
present, among them being some six book- 
makers or professional betting men with 
their clerks. All these persons, including the 
bookmakers and their clerks, were admitted 
without payment to all parts of the grounds. 

4. The respondent is a bookmaker, and he 
entered " The Larmer Tree Grounds " with 
his clerk about 12.30 p.m. on the 8th of 
September, 1897. The two men erected 
on the ground a structure of which the 
following is a description. 

It was made of bamboo cane with four 
legs or supports, two in front, and two at 
the back fastened together in front. It was 
five or six feet high from the ground to the 
top. On the top of this structure there was 
a board on which was painted in gilt letters 
the words " Bob Patch, London. All in run 
or not, pay first past the post." Below the 
board was a canvas, screen, or banner some 
distance off the ground, and the words " Bob 
Patch, London," were on the canvas. The 
respondent placed a wooden box or stool 
close to the right-hand side of the structure. 

5. From time to time during the day the 
respondent stood on the box or stool and 
shouted the odds against the different horses 
or bicyclists running in the different races t 
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and invited aU persons present to bet with 
him, and from time to time wrote on the 
board before referred to the odds offered 
against the different horses and bicyclists. 
When a bet was made the backer paid the 
amount to the respondent and the respon- 
dent or his clerk, who stood by him on the 
ground, wrote down the bet in a book and 
handed the backer a ticket bearing the re- 
spondent's name and a number. When a race 
was over the several persons who had backed 
the winner returned to the respondent at the 
aforesaid structure, and the respondent then 
paid to each such person the amount due to 
him. 

6. During the whole time the racing con- 
tinued the respondent's structure remained 
in the position and on the particular part of 
the said grounds in which it was first placed. 
There was nothing surrounding the structure, 
whether for the purpose of excluding the 
public or for any other purpose, and the 
respondent had no exclusive right of user of 
any i>ortion of the said grounds. 

7. A notice was served on the respondent 
by a police constable intimating that illegal 
betting would not be permitted, but the 
respondent continued betting until the end 
of the races. 

8. In various parts of the said grounds 
there were some six other bookmakers, who 
erected structures and stood on boxes or 
stools like the respondent, and who con- 
ducted a betting business in the same manner 
as the respondent. 

9. The cases of GaUaway v. Maries^ 
8 Q. B, D. 275 ; 46 J. P, 326 ; Hawhe v. 
Durni, [1897] 1 Q. B. 579 ; 61 J. P, 292, and 
Powell V. Kempton Park Racecourse Company , 
Limited, [1897] 2 Q. B, 242; 61 J. P. 54*8, 
were brought to our notice, and having 
regard to the expressions of opinion of the 
majority of the judges in the Court of 
Appeal on the hearing of the case of Powell 
V. Kempton Park Racecourse Company (jgupra\ 
that they considered that the cases of Galla- 
xoay V. Maries isupra) and Hawke v. Dunn 
(fiuprd) had been wrongly decided, we felt 
that we should be guided by those observa- 
tions, and therefore dismissed the complaint 
on the ground that the user by the respondent 
of a portion of the said " LarmerTree Grounds" 
in the circumstances aforesaid for the purpose 
of betting was not a user of a " place" within 
the meaning of the Betting Act, 1853. 
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10. The appellant being dissatisfied with 
our decision in point of law ha* requested 
us to state the above case for the opinion of 
the High Court. 

11. The question of law arising on the 
foregoing statement for the opinion of the 
court is whether we were right in dismissing 
the complaint of the appellant. 

12. If the court shall be of opinion that 
the complaint was legally and properly 
dismissed by os, then the appeal will be 
dismissed, but if the court shall be of opinion 
to the contrary, then the court is humbly 
solicited, according to the powers vested in 
them, to remit the case to us, the justices, 
with the opinion of the court thereon, or to 
make such other order as to the court may 
seem fit. 

Clavell Salter for the appellant. — The 
justices were wrong in not convicting the 
respondent. The case arises under the 
Betting Act, 1853, and the material sections 
in the Act are sections 1 and 3, and we see by 
those sections, as well as by the preamble 
olthe Act, that the words prohibiting the 
keeping or using a place for the purpose of 
betting are used in a very wide sense. It is 
necessary in each case to look at the exact 
facts, as it is clear it is a mere matter of 
degree whether the apparatus or para- 
phernalia used in any given case constitute 
an offence under the Act. The whole subject 
has recently been discussed by the Court of 
Appeal and the House of Lords in the case 
of Powell V. Kempton Park Racecourse Com- 
pany, Limited (supra), and in the House of 
Lords, [1899] A. C, 143 ; 63 J. P. 260. 275, 
292, and by the judgments in that case 
certain of the previous cases may be taken 
to have been affirmed and some overruled. 
Amongst the cases that are still good law, 
and that have been recognised by the House 
of Lords as still binding authorities, are the 
three cases of Shaw v. Morley, L, R. 3 Ex. 137 ; 
32 J.P.391 ; BowsY. Fenwick, L. R. 9 aP.339 ; 
38 J. P. 440, and Liddell v. Lofthouse, [1896] 
1 0. P. 295 ; 60 J, P. 264, and these are the 
three cases on which I rely as showing that 
the respondent ought to have been convicted. 
In Shaw v. Morley (supra') a temporary 
wooden structure with desks in which during 
the races betting was carried on was held to 
be an "office" or ''pkce" within the Act. 
In Botes V. Fenwick (supra), where the 
appellant was on a racecourse standing on a 
stool, over which was a large umbrella with ^ 
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the appellant's name painted thereon, it was 
held that the appellant was using a " place," 
and was properly convicted. In Liddell v. 
Lofthouse (supra) the respondent was in the 
habit of going to a certain piece of ground, 
which was bounded on one side by a hoard- 
ing, and on two other sides by stays support- 
ing the hoarding, and using this for the 
purpose of betting, and it was held that the 
piece of ground was a "place." Having 
regard to the Kempton Park case these cases 
are clearly law, and the present case comes 
well within all these cases, and especially 
within Bows v. Fenwick isupra\ and as that 
case is still law it applies here. Gallaway v. 
Maries (supra') must be taken as no longer 
law ; Lord EsheVy M.B., says expressly that 
it was wrongly decided, and Chitty, L.J., 
says that SJiaw v. Morley (supra) and Bows v. 
Fenwick (supra) were rightly decided, but 
that Gallaway v. Maries (supra) is open to 
question. In Gallaway v. Maries (supra) it 
was held that the mere standing on a box 
was sufficient. That is not enough, but if in 
addition to standing on a box you circum- 
scribe a piece of ground, and more particu- 
larly if you put your name up, that is 
sufficient, and that is the distinction between 
Bows V. Fenwick (supraX where there was 
the advertisement, the indicia or appliances 
of the trade, pointing to a particular place 
where the business was carried on, and the 
case of Gallaway v. Maries (supra\ where 
there were no such indicia^ but where there 
was merely the standing on a box. Snow v. 
Bill, 14 Q, B. J9. 588 ; 49 J. P. 440, shows 
that the indicia, such as putting up a person's 
name, &c., are important, and Lord James 
says in the Kempton Park case that " directly 
a definite localisation of the business of 
betting is effected, be it under a tent or even 
a movable umbrella, it may well be held 
that a * place ' exists for the purposes of a 
conviction under the Act." [1899] A. C. at 
p. 194. Here there was a sufficient localisa- 
tion of the business of betting to bring the 
case within the Act. 

Stutfield (H. S. CauUey with him) for the 
respondent. — ^The justices were right in not 
convicting the respondent, having regard to 
the principles laid down by the Court of 
Appeal and House of Lords in Powell v. 
Kempton Park Racecourse Company, Limited 
(supra). The present case as to its facts 
comes well within Gallaway v. Maries (supra). 
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and as the Kempton Park case shows that 
that case was wrongly decided, and that the 
conviction there was wrong, that goes to 
show that where the facts are substantially 
the same as in Gallaway v. Maries (supra)— 
as they are in the present case— there ought 
not to be a conviction. The only differenoe 
between the present case and Gallaway v. 
Maries (supra) is that in this case there was 
a board, in the other case there was not ; but 
with that exception the facts are exactly the 
same, and there is therefore the authority of 
the Kempton Park case to show that upon 
such facts there ought not to be a conviction. 
There were just as many indicia or invita- 
tions to the public in Gallaway v. Maries 
(supra) as in this case, and in both cases 
equally professional betting men were carry- 
ing on the business of betting. Dealing with 
the other cases, Bows v. Fenwick (supra) is a 
case of an entirely different character. The 
mere fact of a person putting up indicia as 
to where he is to be found all the day does 
not constitute a place (see Lord Esher's 
judgment in the Kempton Park case) ; the 
mere putting up a board does not constitute 
a " place," and the box does not constitute a 
place. While I do not contend that there 
must be anything in the nature of a brick- 
wall or inclosure of that kind, yet to be a 
" place " within the Act there must be some- 
thing which is iijusdem generis with " house, 
office, or room." It need not be bounded by 
walls, such as a house, but using the mere 
spot is not enough, there must be some 
enclosed space to which persons are invited 
to go inside and bet with the persons therein. 
Section 11 of the Act shows that the Legis- 
lature were contemplating a thing very 
different from the structure in the present 
case. Here there was no place sufficiently 
marked off from the whole inclosure to 
bring it within the Act. The place in fact 
here was the whole inclosure, and therefore 
the decision in the Kempton Park case 
applies. As the Lord Chancellor said in that 
case, the Act is aimed, not against bookmaking 
and bookmakers, but against betting places. 
In Liddell v. Lofthouse (supra) there was such 
an inclosure. Shaio v. Morley (supra) and 
Bows v.^ Fenwick (supra), even if rightly 
decided, were decided upon different facts, 
and do not apply here. The justices were 
therefore right in holding that there was not 
in this case a sufficient localisation of the 
business of betting to constitate a "place," 



MAGISTERIAL GASES. 



Bbown V, Patch. 
and that the case was governed by Powell v. 
Kemplon Park Racecourse Company Qsuprd), 

Salter was not called upon to reply. 

Darling, J. — In this case proceedings 
were taken against the respondent under 
the Betting Act of 1853, and he was charged 
under the section of that Act which makes 
it unlawful for a person to keep or use a house, 
office, room, or other place for the purpose 
of betting with persons resorting thereto. 
The respondent appears to have attended 
a meeting, he being a bookmaker, to have 
entered these grounds and erected the 
structure in question. (His lordship then 
stated the facts as set out in the case and 
proceeded.) Upon these facts it was argued 
before us, as it was before the justices, that 
the offence of betting, with which the respon- 
dent was charged, was an offence prohibited 
by the Betting Act, because it was carried 
out by a person who kept this place and used 
it for the purpose of betting with people who 
might resort to it. It was said that the 
justices were right in holding that this was 
not a place within the Act by reason of the 
various decisions which have already been 
given upon this section of the Act. But 
quite recently there has been the case of 
Powell V. Kempton Park Racecourse Company 
(supra), decided in the House of Lords, and in 
that case all these cases which have been re- 
ferred to have been reviewed, and certain of 
them undoubtedly emerged from that test as 
perfectly good law, and among them the 
cases of Liddell v. Lofthoicse, Bows v. Fenwick, 
and Shaw v. Morley, I should like, in con- 
sidering whether this can be held to be a 
place or not, to refer to the words of Lord 
James in the House of Lords in Powell v. 
Kempton Park Racecourse Compafiy (supra). 
He said this: "In order to bring the first 
clause into operation something must exist 
that can at least constructively be regarded 
as a common gaming-house." Then, further, 
he said : " Speaking in general terms, whilst 
the place mentioned in the Act must be to 
some extent ejusdem generis with house, 
room, or office, I do not think that it need 
possess the same characteristics ; for instance, 
it need not be covered in or roofed. It may 
be to some extent an open space. But 
certain conditions must exist in order to bring 
such space within the word ' place.' " Then he 
goes on; "Directly a definite localisation 
of the business of betting is effected, be it 
2(^ 
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under a tent or even movable umbrella, it 
may be well held that a 'place' exists for 
the purposes of a conviction under the Act." 
The Lord Chancellor (Lord Halshury) used 
these words in deciding the point in the 
same case, "I do not think therefore 
that the important question is. What is a 
place ? I think in this respect with Righy, 
L.J., that any place which is sufficiently 
definite, and in which a betting establishment 
might be conducted, would satisfy the words 
of the statute. But I think not only that 
this is the construction of the words to 
which, of course, we must apply the meaning 
which the Legislature has intended, if we 
can find it out, but I think it is reasonable 
and in accordance with good sense that the 
words should be so construed and so limited." 
Therefore one of the noble lords lays it down 
that there must be a definite localisation of 
the business of betting, and the Lord 
Chancellor says that what is necessary is a 
place which is sufficiently definite in which 
a betting establishment might be conducted, 
that that would satisfy the words of the 
statute. lam not going to attempt, and I do 
not think it necessary to attempt, to give any 
definition of what is a place or of what is not 
a place ; what we have to consider here is, 
having regard to the law as laid down in the 
judgments to which I have referred, can we 
say that the justices should have drawn the 
inference from the facts which were proved, 
and which are set out in the special case, 
that this was a " place " within the meaning 
of the Act of Parliament in the sense that 
it was sufficiently definite as a place where 
betting could be conducted, or that there 
was a definite localisation of the business of 
betting. I think for myself that there was ; 
I think it is sufficient if, as in this case, the 
man who was going to bet admittedly with 
any persons who might come and offer the 
odds to him had localised his business for 
the purpose of betting in the spot which he 
selected for the carrying on of his business, 
and that if he localised his business there for 
the time he converted that spot into a " place " 
within the meaning of the Betting Act of 1853. 
It is not necessary that the structure should 
have a roof over it, it is not necessary that it 
should have exact limits and fixed boundaries. 
What the respondent had done in this case 
was to put up a structure with four posts to 
announce that there he, in his own name, 
would carry on business ; to announce what rvTp 
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that business was, and to announce from 
time to time the terms upon which he 
was prepared to bet with persons who might 
come to him, and then he and his clerk stood 
there. He went further. He took a stool 
or box and he put that close to the advertise- 
ment which he fixed up, and there he stood 
and there he carried on his business. He 
did not put up some sign and walk about 
with it. He did not put this thing up in one 
place simply referring to another spot where 
he might or might not be found, simply 
announcing that he was a person present on 
the racecourse. He did not do that. He put 
this up and he stood close to it, and he and 
his clerk did carry on the business of betting 
immediately under the sign that he had put 
up. In my judgment there was a definite 
localisation of the business of betting, and 
there was a sufficiently definite place in 
which the betting was conducted ; and, 
therefore, I draw the inference that this 
became a "place" within the meaning of 
the Betting Act, and I think that the 
justices ought to have drawn that conclusion 
also. As I have said, I shall not attempt to 
give any definition of what is or is not a 
" place," because it is perfectly obvious that, 
the moment the courts attempt to decide 
that something is a«"place," the betting 
people who carry on this business will set to 
work to devise something a little different, 
and then try to find out whether that comes 
within the definition or whether it does not. 
I shall, therefore, not attempt more definitely 
to express my views upon the matter than I 
am bound to do for the decision of this case. 
I will only say that the word " place " as used 
in this Act of Parliament does not mean 
what the learned counsel for the respondent 
rather contended that it must mean. It does 
not necessarOy mean a limited, staked out, 
fixed structure, with limits definitely defined, 
with limits absolutely set out and fixed for 
some definite time. The words in this 
statute are simply a place; they are not 
words which are used somewhere else, " a 
certain abiding place." To my mind there 
was here a sufficient localisation of the 
business. If there was a sufficient localisa- 
tion of the business, that converts the 
spot where it was definitely localised for 
the time into a place within the Act, and 
upon that ground I come to the conclusion 
that this respondent ought to be convicted. 

Ohannell, J. — I have come to the same con- 
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elusion. I think the law has been now fairly 
well settled by the decision of the House 
of Lords in the case of Powell v. Kempton 
Park Racecourse Company (8upra\ I do not 
think that there is any difficulty in under- 
standing what the principle of the law and 
the interpretation of the statute is; but 
there is, of course, very considerable diffi- 
culty in applying it in particular cases. In 
the first place it has become jwrf ectly clear — 
and I do not know that there was ever any 
doubt about it— that the statute is directed 
against betting places, and not against betting 
persons. That is quite clear. It is also dear 
that the statute does not forbid persons 
using a place by going there and meeting and 
betting with each other. Nor does it forbid 
keeping a place where persons may meet and 
bet with each other ; nor does it forbid 
carrying on the business of betting with 
anyone who will bet with you. What it 
does forbid is carrying on the business of 
keeping an office or place to which persons 
may come and bet with you. That is what 
the House of Lords clearly shows is the 
matter to be considered, and the Lord 
Chancellor says that the important question 
is not so much what is a "place," but what 
is the character of the user of it, and although 
we find that the words that are used are 
" office or place," and although it is clear that 
according to ordinary rules " place " must be 
Eomething ejusdem generis with " office," yet it 
has got to be analogous to " office," in the way 
in which it is used rather than in the way in 
which it is made. It is not a question of being 
analogous in structure or appearance, or any- 
thing of that sort. The analogy, to bring it 
within the rule of ejusdem generis^ must be 
an analogy in the way of user. I think the 
House of Lords brings out quite clearly all 
these propositions, and it is put very clearly 
in a passage, which is a very important one, 
to which my brother has called attention, 
in the judgment of Lord James, that the 
question is whether the business is localised. 
Kow, if a man uses certain apparatus, be 
it an umbrella with his name on it, or a 
board with the odds on it, and what he is 
prepared to do, and his name placarded, such 
as was done here, that apparatus may be 
used to indicate the man*s identity to show 
who he is—" this is Bob Patch"— which is the 
name of the man in this case — "and he is 
willing to bet with anybody who will bet 
with him." If the apparatus is used for that 
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purpose only it does not in anyway localise 
the business, nor does it bring the man 
within the provisions of the Act ; but if the 
apparatus is used to indicate the place at 
which there is a man to be found who will 
bet with anyone who will come there and 
bet with him, then that apparatus becomes 
extremely important and valuable as showing 
that such person is using a " place " within 
the Act. So that in each case what we have 
to do is to look at the facts of that case and 
to see whether a man is carrying a bamboo 
stage or an umbrella with his name on it, or 
whatever else it is that he has got, and to see 
whether he is using that to indicate merely 
that he is prepared to bet with anybody who 
wiU bet with him, or whether he is using it 
to indicate that there is a place at which the 
business of betting by persons who come 
there to bet is being carried on, and to which, 
therefore, persons can go for the purpose of 
betting. That seems to me to be the thing 
we have to look at in each case, and although 
it is very useful and valuable to see what 
inferences other learned judges have drawn 
from particular facts, it is not quite like the 
case of a binding decision upon a point of 
law. We see that certain judges have held 
that certain facts are such that they them- 
selves were prepared to draw particular 
inferences ; but after all it is a question 
of £ict in each case whether one can come to 
the conclusion that there is a user of a place 
analogous to the user which the occupier 
of a place has who occupies a place at 
which he is prepared to bet with persons 
who come there and bet with him, as at a 
betting office. In each case we have to 
consider the facts and see whether or not 
they bring the case within the Act. In 
this case it seems to me that the facts 
are sufficient to bring the case within it, and 
that the inference ought to be drawn that 
what the respondent was doing was not 
merely saying, " I am a man who is prepared 
to bet with anybody who will bet with me," 
but, ''I am using this place as a place at 
which yon may find me, and at which I am 
carrying on my business,'' at which, in fact, 
be is localising his business for the purpose 
of attracting persons to come there instead 
of seeking about all over the place for him. 
If we draw that inference it clearly brings 
the case within the principle of those cases 
which have been held to be good law. On 
the other band, if we do not draw that 
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inference, and hold that the indications here 
merely indicate that the respondent is a 
betting man prepared to bet, then that does 
not bring the case within the Act. That 
being so, each case must be judged by itself. 
Being guided very considerably by the views 
that were taken by the judges who decided 
Bows V. Fenwick (jiuprd), and Shaw v. Morley 
{supra), I come to the conclusion upon these 
facts that the inference ought to be drawn 
that in this case the business was localised, 
and that, consequently, the respondent was 
within the actual clause of the statute. 
Ui>on these grounds I think that the appeal 
ought to be allowed, and that the magis- 
trates ought to have convicted. The case 
will, therefore, be sent back to the magis- 
trates with a direction that they ought to 
convict. 

Appeal allowed. 

Solicitors for the appellant : Robins, Hay, 
Waters, and Hay, for Ffooks and Douglas, 
Sherborne. 
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REO. V, ENTWI9TLE AND ANOTHEB, MANCHES- 
TER JJ. ; EX PARTE JONES. 

Criminal law— Rogue and vagabond —For- 
tune telling— Information and conviction 
— "Intent to deceive " — Necessity of 
setting out such intent— 5 Geo. 4, c. 83, 
S.4. 

An information was laid and a conviction 
obtained against a defendant under 5 Geo, 4, 
c. 83, «. 4, for pretending to tell fortunes, 
contrary to the statute. The information 
and the conviction alleged and averred that 
the defendant " did unlawfully pretend or 
profess to tell fortunes contrary to the form of 
the statute^' hut the same did not also allege 
and aver (hat the defendant did so ''to 
deceive and impose on any of her Majesty's 
subjects," 

Held, t?uU the word ''pretend" implies that 
Uiere was an intention "to deceive and 
impose" and the justices having so found 
that there was such intention, it was not 
necessary that the same should have been 
averred in the information or conviction. 
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Rule nisi for a certiorari having been 
obtained at the instance of Georgina, alias 
Emily, Jones, to quash a conviction against 
her for unlawfully telling fortunes. The 
defendant was charged before the justices 
under 5 Geo. 4, c. 83, s. 4, which provides 
as follows : " Every person pretending or 
professing to tell fortunes or using any 
subtle craft, means or device, by palmistry 
or otherwise, to deceive or impose on any of 
his Majesty's subjects, shall be deemed a 
rogue and a vagabond within the meaning of 
the Act." 

Upon the facts set out in affidavits, 
defendant received money and told fortunes 
by means of palmistry. 

Xo defence was made to the charge and 
the defendant was convicted and ordered to 
pay 10/. and costs, the justices finding that 
the defendant unlawfully pretended to tell 
fortunes, and that she unlawfully pretended 
to tell fortunes to deceive and impose upon 
her Majesty's subjects. The conviction and 
also the information averred that the defen- 
dant ** pretended or professed to tell fortunes *' 
but did not also aver that she did so "to 
deceive and impose on any of her Majesty's 
subjects." 

RycUf showing cause against the rule 
obtained. — The omission to aver an intent to 
deceive is not material, the words as averred 
import deception and comprise a complete 
offence. If it is necessary, this conviction 
can be amended under Baines' Act, now 
called the Quarter Sessions Act, 1848 (12 & 13 
Vict. c. 43), s. 7. He cited Monck v. Hilton, 
2 Ex. D. 268 ; 41 J, P, 214 ; Penny v. Hamon, 
18 Q, B. D, 478 ; 51 J. P. 161, also a Scotch 
case, Lee v. Neihon, 23 Rettie, Uh Series, 
Court of Justiciary, 11, which he admitted 
was against him. 

T, P. Perks, supporting the rule obtained. 
— This conviction was bad, as it does not 
allege an intent to deceive. People might 
honestly believe that they could foretell the 
future ; pretending does not necessarily 
involve deception, many people believe in 
palmistry. He cited Reg. v. Padhury, 5 
Q. B. D.127; 43 J. P, 796 ; Reg. v. Kay, 
L. R. 8 Q. B. 324; 37 X P. 309 ; Reg. r 
Higham, 26 L. J. M. C, 117 ; 21 J. P. 277. 

Darling, J.—This is an application to bring 
up, in order that it may be quashed, a convic- 
tion against Georgina Jones, who was 
charged under section 4 of 5 Geo. 4, c. 83, 
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upon an information which accused her that 
she did unlawfully pretend to tell fortunes. 
Now the material words are that every 
I)erson shall be deemed to be a rogue and a 
vagabond who comes within these words: 
"Every person pretending or professing to 
tell fortunes or using any subtle craft, means 
or device, by palmistry or otherwise, to deceive 
or impose on any of his Majesty's subjects." 
The information did not allege anything 
beyond that Georgina Jones did unlawfully 
pretend to tell fortunes, and it is said that 
that information is bad, and that the convic- 
tion upon it is bad, because the information 
did not go on to charge that Georgina Jones 
did pretend to tell fortunes to deceive and 
impose on some of her Majesty's subjects. 
In other words, what is said is this, that the 
averment upon the information of pretend- 
ing or professing to tell fortunes in order to 
deceive is necessary. It is said that yon 
must not read this section in the sense that 
it is forbidden to pretend or profess to tell 
fortunes, but you must read it in such a way 
that those words " to deceive or impose on 
any of his Majesty's subjects " are necessary 
in this sense, that they must not be merely 
found as a fact nor as sufficiently imported 
into the words " pretending or professing," 
but that they must be alleged upon the in- 
formation in addition to the words, "pre- 
tending or professing to tell fortunes." Now 
certain cases have been cited to us, and 
amongst others the case of Lee v. Neilson 
(supra), in the Scotch Court of Justiciary, 
which is said to be an authority that those 
words *'to deceive and impose on" are a 
necessary part of the averment. I am not 
prepared to say that, if this case does defi- 
nitely hold that, I do not take the same view, 
but the judgment of Lord Young differs from 
the judgment of the Lord Justice Clerk in 
this, that Lord Young says : " There is the 
word ' pretend ' used, but the case for the 
prosecutor here is that it is not necessary 
that there should be an intent to deceive or 
impose upon." Then he goes on to say : "I 
think that that is extravagant." I think so 
too. I do not intend to hold that it is not 
necessary there should be an intent to deceive 
or impose ui>on. But here the magistrates 
have found this—that "the said Georgina 
Jones had on the 22nd of December, 1898, 
unlawfully pretended to tell fortunes, and 
further, that she had so unlawfully pretended 
to tell fortunes to deceive and impose 
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upon certain of her Majest/s subjects." In 
the Court of Justiciary in Scotland it 
was contended not only that it was not 
necessary to aver upon the information the 
words that telling fortunes was done to 
deceive and impose upon but that it was not 
necessary that any such intent should exist 
on the part of the fortune-tellers. Cleashy, 
B., in the case which has been cited of Monch 
V. Hilton Csuprd) makes use of these words : 
" This clause includes all i)ersons who pretend 
to tell fortunes, which imports that decep- 
tion is practised by doing so." I agree with 
that. I think that the use in a statute of the 
words "pretending or professing to tell 
fortunes " without going to the part of the 
statute which contains the words ** to deceive 
or impose on" does import that deception 
is practised by doing so. In my opinion if 
a person were to say " Well, I am not a real 
fortune-teller, I cannot tell fortunes, what 
I am about to tell yon by means I am 
about to take must not deceive in any way, 
but now I will pretend to tell your fortune 
or I will profess to tell your fortune ; I will 
make use of the ordinary means which 
people take to do it;" then I think no 
offence would be committed, because in such 
a case as that it would be sufficient, if that 
person were indicted for that offence, to 
prove that there was no intention to deceive 
at all, but that the whole thing was done in 
fun, and done to amuse the people at a 
concert, or in a drawing-room, or simply as 
an amusement, without intent to deceive at 
all. I think that the words are wide enough 
to cover really intent to deceive, and that 
they do, as Cleasby, B., says, import that 
deception is practised, and so if you prove 
that deception was practised, or that 
deception was intended, it is not necessary 
to aver anything more than what was 
averred in this case, namely, to pretend to 
tell fortunes. I come to that conclusion not 
only because I read what Cleasbp, B., says 
(and I do not trouble to inquire whether it 
was obiter dictum or whether it was not), but 
because in my opinion it is perfectly good 
sense and perfectly good law. I do not say 
that I come to this conclusion because I feel 
bound to come to it because the decision is 
binding upon me, but I come to the conclusion 
because I agree with what was said whether 
it is binding on me or not. I am further 
confirmed in this opinion by looking at the 
words which come after, ** Every person 
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pretending or professing to tell fortunes or ^ 
using any subtle craft, means, or device, by 
palmistry or ptherwise, to deceive and 
impose on any of his Majesty's subjects." 
I ask myself if it is not necessary to put the 
words " to deceive and impose on " after " to 
tell fortunes," because if to pretend to tell 
fortunes imports deceiving and imposing on, 
why is it necessary to put them after the 
subsequent words ? It seems to me it was 
necessary to put them. You could not give 
any effect to the subsequent words unless 
they had been put there. Take the question 
of a person being charged with using some 
subtle craft, means, or device by palmistry 
or otherwise, and the proof that it was not 
palmistry. In my opinion the putting of the 
words " or otherwise to deceive and impose 
on" is made necessary because the word 
"otherwise" might include the using of 
perfectly innocent means or a perfectly 
innocent device. If you have got a 
person who is using a perfectly inno- 
cent means or device that will not 
come within the statute. If it were a 
subtle craft, means, or device, and was not 
IMdmistry, it would come within the 
statute unless you qualified it by saying 
it is not enough that it should be a 
subtle craft, means or device and not palmis- 
try, but it must be some other subtle 
craft, done to deceive and impose on her 
Majesty's subjects. That is because you 
have not qualified those words using any 
subtle craft, means or device by any such 
word as "pretending," which imports in 
itself the doing of that which you cannot 
really do. Therefore, I think that this infor- 
mation was perfectly good as it stood, that it 
did not need the averment which it is com- 
plained is absent, and that, therefore, the 
conviction must stand. Further, I think 
that if it was necessary to amend we could 
do so, though I do not think it necessary to 
make any amendment. 

Channell, J. — ^I am of the same opinion. 
I think that in order that there may be a 
conviction under this statute in respect of 
fortune telling it is necessary that the thing 
should be done in order to deceive. I do 
not know whether that will satisfy Mr. 
Perks, who appears to be a sort of standing 
counsel to these fortune-tellers throughout 
the country from what he has told us ; but 
in order that there may be a conviction it is 
to be done in order to deceive. I think ^^^^r^ryTp 
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that is so, not because the words " in order 
to deceive," and so on, in the latter part of 
the sentence apply to the first part ; but I 
think it is so, because that meaning is 
imported, and is included in the words " pre- 
tending or professing." I think that pre- 
tending or professing bears the moaning of 
representing, intending that the representa- 
tion should be believed ; and that if it is not 
a representation of that character it is not a 
pretending and is not a professing within the 
meaning of the words here. As I have said 
in the course of the argument, I think 
persons who are acting do not pretend. It is 
a serious offence I believe to pretend to be a 
policeman, but I do not think when a man 
acts the part of a policeman in a pantomime 
he pretends to be a policeman. I think that 
the use of the words " to deceive or impose 
on " would have been redundant, and, there- 
fore, I think the offence is sufficiently set 
out in this conviction. I agree with what 
my brother has said, and the inclination of 
my present opinion is that this conviction 
might be amended if necessary, but I am not 
prepared to decide it. There is a little 
difficulty about amending the description of 
an offence, and it is because I think the 
intent to deceive .is included in the 
word io pretend that I think amendment 
unnecessary; but I think if grammatically 
the words "to deceive" at the end of the 
sentence in the section apply to the pre- 
tending, that the conviction might be 
amended, because the intent to deceive 
is already implied in the pretending, and, 
therefore, a mere matter of form. It 
has been considered by the magistrates. 
If not considered by the magistrates it 
would not be amended. That is my view 
of it, but I would rather put my decision on 
the other point. 

Rtde discharged. 

Solicitors against the rule : Austin and 
Austin, for T. Hudson, Manchester. 

Solicitors in supi>ort of the rule : Jacques 
and Company, for Dodgson and Company, 
Stainland. 
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April 17. 
0*DEA V. CR0WHUR8T. 

Hawker — License — " Carrying to sell " — 
Trading without a license — Hawkers 
Act, 1888 (51 & 52 Vict. c. 33), ss. 2, 6. 

The respondent^ a shopkeeper^ teas in the hahU 
of calling on certain days with a horse and 
cart by request at the houses of customers 
to supply oil, which he brought in the cart. 
He did not know how much or whether any 
oil would be required before he reached 
the house. 

Held, that he was a hawker and must he 
licensed as such. 

Case stated by George Paul Taylor, Esq., 
one of the magistrates of the police-courts 
of the metropolis, sitting at the North 
London Police-court. 

On the 16th of November, 1898, at the 
North London Police-court, within the 
Metropolitan Police District, an information 
preferred by John Stanislaus Joseph O'Dea, 
an officer of Liland Bevenue, who prose- 
cuted for her Majesty in that behalf by 
order of the Commissioners of Inland 
Bevenue (hereinafter called the appellant), 
against Herbert Crowburst (hereinafter called 
the respondent), stating the respondent on 
the 29th of October, 1898, in the parisb of 
Hackney, in the county of London, within 
the Metropolitan Police District, did trade 
as a hawker without having in force a 
proper license, as by the statute in that 
behalf was and is required, contrary to the 
form of the statutes in that case made and 
provided, was heard and determined, the said 
parties respectively being then present, and 
upon such hearing the information was 
dismissed subject to the following case : — 

1. The penalty sought to be recovered was 
the fine of 10/. imposed by section 6 of the 
Hawkers Act, 1888 (51 & 52 Vict. c. 33), upon 
every person who shall do any act for which 
a license is required by that Act without 
having in force a proper license in that 
behalf. By section 3 of the same Act a 
license is required to be taken out annually 
by every hawker, as defined by the Act, and 
the duty x)ayable for the license is 21. 

2. The definition of a hawker for the 
purpose of the Act is contained in section 2, 
and is as follows: "Hawker means any 
person who travels with a hope or othw 
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beast bearing or drawing burden and goes from 
place to place or to other men's bouses 
carrying to sell or exposing for sale any 
goods, wares or merchandise, or exposing 
samples or patterns of any goods, wares or 
merchandise to be afterwards delivered, and 
includes any person who travels by any 
means of locomotion to any place in which 
he does not usually reside or carry on 
business, and there sells or exposes for sale 
any goods, wares or merchandise in or at 
any house, shop, room, booth, stall, or other 
place whatever, hired or used by him for 
that purpose." 

3. The following facts were proved in 
evidence : On the 29th of October, 1898, the 
respondent was carrying on, and had for 
some years carried on, at 34, Lower Olapton- 
road, Hackney, in the county of London, 
a business as an ironmonger, and sold lamps 
and lamp oil On this day the appellant 
saw the resi>ondent in High-road, Upper 
Clapton, and saw him also on two previous 
days in various streets in Hackney. On 
each occasion the respondent had with him 
a horse drawing a cart in which was a large 
cask of lamp oil. The respondent drew oil 
from this cask and delivered it at various 
houses, amongst which were No. 20, High- 
road, Clapton, No. 44, Chatsworth-road, and 
No. 248, Dalston-lane. 

4. It was further proved that a Mrs. Scott, 
who occupied No. 20, High-road, Clapton, 
had bought lamps at the respondent's shop 
four-and-a-half years previously, and had 
asked him to call thrice a week to supply 
oil for the house ; that he called every 
Tuesday, Thursday, and Saturday, that he 
usually supplied half-a-gallon on each visit, 
but sometimes more and sometimes less, and 
that he never knew till he got to the house 
how much oil would be required on any 
particular day ; that a person who lived at 
44, Chatsworth-road, had also purchased 
lamps at the respondent's shop, and had 
asked him to call twice a week to supply oil ; 
that he called every Wednesday and Saturday, 
that he usually supplied half-a-gallon, but 
sometimes more and sometimes less, and that 
he did not know till he arrived at the house 
how much oil would be required ; that the 
respondent had been asked to call at the 
house in Dalston-lane, and had called there 
every Tuesday for several weeks, and that 
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he had left one gallon of oil there whenever 
he called. 

5. It was further proved that the respon- 
dent had a large number of customers who had 
asked him to call at their houses at regular 
intervals to supply oil, and that on Thursdays 
he visited customers at Woodford and Ley ton ; 
that the customers told him beforehand 
what quantity they would probably require, 
and that they usually bought the same 
quantity ; that they sometimes took a larger 
quantity of oil and sometimes less, and that 
he never knew before he reached the house 
what quantity of oil he would be required 
to leave at that house on that day. It was 
admitted by the respondent that he drove 
his own cart. 

6. It was contended on behalf of the 
appellant that the respondent travelled with 
a horse drawing a burden, and that he went 
to other men's houses, and it was also con- 
tended that, inasmuch as the resi>ondent did 
not know until he arrived at a house how 
much oil would be required at that house 
on any particular day, the oil was not sold 
until he arrived at the house, and that he 
was therefore carrying merchandise, viz., 
oil, for sale. It was contended that this con- 
stituted him a hawker within the meaning 
of the said Act. 

7. I was of opinion that the Hawkers Act, 
1888, was not intended to apply to persons 
calling at the houses of regular customers in 
compliance with previous requests from 
these customers, and that the respondent 
did not answer to the definition of " hawker " 
contained in the said section, and I dis- 
missed the said information. 

The question of law arising for the opinion 
of this court is whether the respondent was 
a hawker within the meaning of the Hawkers 
Act, 1888. If the court is of opinion that 
the respondent is a person who should have 
taken out a hawker's license, then the court 
is hereby solicited according to the power 
vested in the court by the Summary Juris- 
diction Act, 1879, to remit the case to me, 
with the opinion of the court thereon, or to 
make such order as to the court may seem fit. 
G. Paul Taylor. 

23rd of January, 1899. 

Danckwerts for the appellant. — The 
magistrate was wrong. He has created a 
new exception to section 6 of the Hawkers 
Act, 1888 (51 & 52 Vict. c. 33), to those 
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already contained in section 3 of the Act. 
It does not matter whether the hawker calls 
by a regular understanding, and then effects 
a contract of sale, or whether he calls 
casually without a previous understanding. 
Fish, fruit, victuals and coal are specially 
exempted by the Act and no fresh exemp- 
tion can be inferred. There was in this case 
no sale till the respondent got to the house. 
That is determined by Pletta v. Campbell^ 
[1895] 2 0. B. 229 ; 59 J. P. 502. If the 
goods bad been ordered beforehand and 
then brought round in obedience to the 
order, then the respondent would not need 
a license. That was the case in Rex v. 
McKnight, 10 B, & C. 734. There a servant 
of a licensed tea-dealer was sent by his 
master round the neighbourhood to ask for 
orders for tea, and was subsequently sent 
by his master to deliver small parcels of tea 
in pursuance of those orders, and it was held 
that that was not a carrying to sell within 
the meaning of the Hawkers and Pedlars 
Act (50 Geo. 3, c. 5), so as to subject the 
servant to a penalty for trading as a hawker 
without a license. The difference is clearly 
pointed out by Bayley^ J., in that case : — 
" If the defendant had taken the articles with 
him so as to enable another person to form a 
judgment whether he would buy or not that 
would have been a carrying to sell, and he 
would have been in the situation of a shop- 
keeper ; but if instead of carrying the goods 
with him he goes out to seek orders at a 
distant place without having the goods with 
him, be is in a very different situation. 
There is a difference in a bargain for and a 
delivery of goods." The ordinary commercial 
traveller is exempt under section 3. This 
is not a new Act, and it is the habitual doing 
of such acts as the respondent has done in 
this case which makes him liable. Rex v. 
Little, 1 Burr. 709 ; Attorney- General v. 
Tongue, 12 Price, 51 ; Attorney-General v. 
Woolhouse, 1 Y,(S: J. 463. He also cited the 
judgment of Wills, J., in Williamson v. 
Norris, [1899] 1 Q. B. 15. 

There was no api)earance on behalf of the 
respondent. 

Darlino, J.— I think the magistrate in 
this case came to a wrong conclusion. I 
myself have — I do not say without some 
reluctance and without trying if it were 
possible to come to another conclusion in 
the matter— formed the opinion that this is 
within the words of the Act of Parliament 
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in question. It appears that the man who 
carried the oil round, and who is said to be 
a hawker, was in the habit of calling at 
certain places, the houses of other people, 
where he had been told to call because the 
people there used oil for their lamps, and he 
sold it. He did not know when he got there 
whether any oil would be taken at alL 
If he knew that some oil would be taken he 
did not know how much. That is found as 
the case, and therefore I think it cannot 
possibly be said that he had sold the oil to 
the people before he got to their houses and 
that all he was doing was that he was 
delivering it. That was the case in some of 
the authorities that had been cited to us, 
where definite specific goods had been sold 
already and nothing was left to be done but 
to deliver them. But here no goods had been 
selected by the customer ; the customer had 
not bound himself to any specific quantity 
of goods nor to take any goods on this 
particular day. The point is, Did the man 
travel with a horse and go to other people's 
houses carrying to sell this oil ? He 
went with a horse, he went to other 
people's houses, he can-ied the oil and he 
had not sold it. Why did he carry it then ? 
He carried it there to sell, and if he carried it 
there to other people's houses to sell it he is 
doing the mischief struck at by this Act of 
Parliament. No doubt it looks as though a 
hard case might arise if a man did do this 
upon one occasion only, but then I do not 
think, and I particularly desire to say, that 
that would not be within the words of the 
Act. It seems to me that the words 
" travelling with a horse," followed as they 
are with the words ** going from place to 
place or to other men's houses carrying to 
sell goods, wares," and so on, show this — 
that it would not apply to a mere isolated 
case where a person was told by another to 
call. Perhaps a man might be going by a 
shop and he would say : ** Send down a man 
to my house with some oil, I do not know 
how much they will want, but send down 
enough and they will tell you how many 
pints they want." I do not think that would 
be within the Act, I think the words show 
that something more than that is neces- 
sary. The words show that there must 
be something habitual, the "travelling" 
shows it, merely making one journey, I do 
not think, would mean "travelling" within 
the statute, especially as travelling is 
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coupled with those words " going from place 
to place." I think that a man simply doing 
that on one isolated occasion would not come 
within the words of the statute. But what 
is plain here is that this man did go round 
habitually, calling on certain specified days in 
the week for the purpose of selling what 
he had reason to 8upi>ose he would receive 
orders for when he got to those houses. 
The magistrate says that in his opinion the 
statute was not intended to apply to persons 
calling at the houses of regular customers 
in compliance with a previous request from 
those customers. Well it would not apply 
to a man calling for all purposes, but I do 
not think he calls in consequence of instruc- 
tions that he should call on certain days, 
and if when he gets there he is to do exactly 
what a person who got no instructions at all 
to call on certain days would do, he is not 
exempt by anything contained in this statute. 
The statute seems to have contemplated that 
some cases of a domestic character might 
arise, things for domestic use, and therefore 
there is the section of exemption to which our 
attention has been called ; there is an exemp- 
tion in favour of any person selling fish, fruit, 
victuals (which is a very wide word) and 
coal. I suppose it had not struck those 
who passed this Act of Parliament that 
petroleum oil might so quickly replace coal 
for many purposes as it has done since. At 
all events I have come to the conclusion 
that there is no exemption given, and that 
the words of the statute are sufficiently 
wide to cover this case, and therefore the 
order of the magistrate was wrong. 

Chan NELL, J.— I am of the same opinion 
and on the same grounds. 

Appeal allowed. 

Solicitor for the appellant : The Solicitor 
to the Inland Revenue. 
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April 25. 

BASTER V. LONDON AND COUNTY PRINTING 
WORKS. 

Master and servant — Employers and Work- 
men Act, 1875 (38 & 39 Vict. c. 90)— 
Complaint for wages in lieu of notice — 
Dismissal of servant for neglect— Bight 
to dismiss without notice. 
On complaint by a workman for the recovery 
of wages in lieu of notice the question 
whether an act of negligence by a servant 
is sufficiently grave to justify his dismissal 
without notice is a question of fact for the 
court of summary jurisdiction to decide 
upon the evidetice. 
Case stated by Sir James Vaughan, Knt., 
one of the magistrates of the police-courts 
of the metropolis, sitting at the Bow-street 
Police-court. 

On the 11th of January, 1899, a complaint 
came before me in which the appellant 
claimed il, 8«. from the respondents for two 
weeks* wages in lieu of notice. 

After hearing the evidence I dismissed 
the said complaint subject to the following 
case : — 

It was admitted by the respondents that 
if they were not justified in dismissing the 
appellant without notice he was entitled to 
the said sum of U. %s. 

Upon the evidence produced before me 
I found the following facts to be proved : — 

That upon the 16th day of December, 1898, 
the appellant was engaged in the care and 
management of a printing press of the value 
of 800/., known as the '* Century," and used 
by him in the respondents' printing business, 
when a roller known as the "top rider" 
jammed under the cylinder doing damage to 
the machine to the extent of 302. That 
upon being asked by the respondents* 
manager for an explanation of the cause of 
the accident the appellant stated that the 
"top rider" had jumped out of the forks in 
which it should revolve. That the said 
manager believing that the accident was due 
to the appellant's want of care, and that he 
had caused it by n^lecting to place one end 
of the said "top rider" in the said forks 
before he started the machine, as it was his 
duty to do, paid the appellant his wages up 
to that day and dismissed him without 
notice. 
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Printing Works. 

I was satisfied upon the evidence that the 
only way in which the accident could have 
occurred was by the appellant's f orgetf ulness 
to fix the end of the ''top rider" in the 
forks before starting the machine, notwith- 
standing his own strong belief that he had 
done BO, and I held that such forgetf ulness 
in the performance of an important part of 
his duty amounted to neglect which justified 
his dismissal without notice. 

The question for the opinion of the court 
is whether I was right in so holding. If 
yea, the dismissal is to stand. If nay, the 
case is to be remitted to me that I may make 
an "order" for the payment to the appel- 
lant of the said amount of 41. 8«. 

Dated this 25th of February, 1899, at the 
police-court aforesaid. 

J. Vauohan. 

TP. M. Thompson for the appellant. — If 
this was an act of negligence, one act of 
negligence is not sufficient to justify a 
master in dismissing an apprentice, to justify 
such a dismissal by a master without notice 
a servant must be habitually careless and 
habitually neglectful of his master's interests; 
this is so stated in McLcdonelVs Master and 
Servant, p. 208. 

Colam, for the respondents.— The question 
is merely one of fact in each case, habitual 
neglect or forgetfulness is not necessary to 
justify dismissal. 

Barling, J. — ^In my opinion the decision 
of the learned magistrate is right. The 
appellant was employed to work valuable 
printing machinery. It was necessary, in 
working the machine, that he should fix the 
ends of the top rider in the forks before 
starting the machine. The learned magis- 
trate found that he did not do that. He 
found that the only way in which the 
accident could have occurred was by the 
appellant's forgetfulness to fix the end of 
the top rider in the forks before starting 
the machine, and held that such forget- 
fulness in the performance of an important 
part of his duty amounted to neglect which 
justified his dismissal without notice. It 
has been argued that forgetfulness could not 
amount to neglect, but that argument is, in 
my opinion, ill-founded. To forget to do 
that which it was of importance to remember 
might well show such inattention to duty 
as to amount to neglect. Neglect does not 
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import an intention not to do a thing ; indeed 
it often arises from forgetfulness as from 
anything else. It does not follow that for- 
getfulness in a single instance would be a 
good ground of dismissal in every case. To 
forget to do some trivial or not very impor- 
tant thing might be far from affording 
ground for dismissal. But to forget to do a 
thing omission to do which might cause con- 
siderable damage to the master or his 
property or to other persons might be most 
serious neglect. For instance, if a signalman 
on a railway should forget to put a signal at 
danger when he ought to do so, it could not 
be argued that he ought to be employed 
again. It was argued that forgetfulness was 
not neglect unless it was habitual. But how 
can a rule be laid down as to the number of 
instances of forgetfulness that would con- 
stitute neglect 7 The argument is, moreover, 
of a most dangerous character. Working 
men are necessarily employed about machines 
so dangerous that one moment's forgetfulness 
might sacrifice hundreds of lives. Tet it 
was contended that as a matter of public 
policy it ought to be held that forgetfulness 
could not be neglect unless it was habitual. 
I cannot accede to that argument, and it 
appears to me that of all people the working 
classes are most interested in the upholding 
of the contrary view. 

Chan NELL, J. — ^I am of the same opinion. 
It is impossible to give an exhaustive defini- 
tion of what would amount to misconduct 
justifying dismissal without notice. Whether 
any particular act of misconduct would 
justify such dismissal depends upon the 
character of the act, the character of the 
servant's duties, and the nature of the pos- 
sible consequences. I think that in this case 
the learned magistrate was right in his 
decision. But in any case the question was 
one of fact, and there was undoubtedly 
enough to justify the magistrate in coming to 
the decision he did. 

Appeal dismissed. 

Solicitor for the appellant : George Jolly. 

Solicitors for the respondents : Powell and 
Skues. 
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MAYOR, ETC., OF LIVERPOOL V. ASSE88MENT 
COMMITTEE OF THE LLANFYLLIN UNION 
AND OTHERS. 

Poor rate— Rateable value— Waterworks — 

AsBessment — Cost of land and works. 

A. reservoir aiid waterworks constructed by the 

appellants under Act of Parliajnent 

enabling them for the purposes of such 

construction to submerge the sites of a 

parish church, vicarage, and schools, and 

of certain roads, on condition that they 

should provide another church, vicarage, 

and schools and make new roads and 

bridges ought to be rated on the basis of 

taking into account the cost of the new 

church, vicarage, and schools, and roads 

and bridges, as well as of the actual 

reservoir and waterworks themselves. 

Appeal from the judgment of the High 

Court of Justice, Queen's Bench Division 

{Ridley and Phillimore, JJ.), delivered on 

the 8th of July, 1898. 

The question involved was as to the basis 
on which the rateable value of Lake Yyrnwy 
and other parts of the Liverpool waterworks 
within the parish of Llanwddyn were to be 
estimated. 

The quarter sessions for Montgomeryshire 
had decided in favour of the respondents, 
and on appeal to the Divisional Court, by 
case stated, it was decided to quash the order 
of quarter sessions, and from this judgment 
the assessment committee appealed. The 
property of the Corporation of Liverpool 
witbin the parish of Llanwddyn and other 
parishes in the county consisted of a reservoir 
called Lake Yyrnwy with banks, dams, and 
appurtenances, the greater part of which was 
within the parish, and of i>art of the land 
occupied by the Himant Tunnel and its 
appurtenances. 

The gross rental was 19,500/. and the rate- 
able value was 15,322/. The land acquired 
and the works constructed under the pro- 
visions of the Liverpool Waterworks Act, 
1880, were by virtue of section 9 to form part 
of the system of works constructed by the 
corporation under their Waterworks Acts 
for the supply of water to the City of 
Liverpool as if they had been authorised 
by such Waterworks Acts. They were 
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occupied solely for that purpose, and so long 
as the premises and works remained part 
of the corporation system of water supply 
the corporation were the only possible 
tenants thereof, but the reservoir and dam 
were physically severable from the other 
works. On the 1st of December, 1896, the 
corporation were rated and assessed by the 
assessment committee in respect of the 
reservoir and works, upon a net assessment of 
15,323/., in the sum of 542/. 13«. Id., being a 
rate of Sid. in the pound. The corporation 
appealed to quarter sessions. The cost of 
constructing the reservoir and works was 
646,932/.. and the cost of the land upon which 
they were constructed was 62,250/., making 
709,182/. for the reservoir and site. In addi- 
tion to this expenditure the corporation were 
bound by their Act to construct certain roads 
and bridges, also a church, vicarage, and 
schools. The latter were in substitution for 
buildings which were submerged by the 
formation of the reservoir. They spent on 
roads 55,939/., on bridges 8,337/., and on the 
church, vicarage, and schools 13,952/. None 
of these hereditaments were now in the 
occupation of the corporation. The reservoir 
was at present capable of delivering 52^ 
million gallons per day, but the catchment 
area which was at present connected with 
the reservoir was only sufficient to provide 
41 million gallons. Catchment areas capable 
of providing the remaining 11^ million 
gallons could and would ultimately be con- 
nected with the reservoir. Of the 52^ million 
gallons 39 would be delivered by means of 
three pipes at Liverpool and the remaining 
13i million gallons would be passed down 
the River Yyrnwy as compensation water in 
accordance with the provisions of the Act 
of 1880. At present only one of the lines of 
pipes, capable of carrying 13 million gallons 
per day, had been laid. The corporation 
were able to borrow money at 21. lOs. lid. to 
2/. 1 Is. lOd. per cent., but the money for the 
Yyrnwy waterworks had been raised part at 
3^ per cent, and the remainder at 2i per cent. 
The corporation's estimate of the rateable 
value of the property was as follows. They 
took the total cost of the reservoir and site 
to be 709,182/. and the total cost of the 
I)ortion within the parish of Llanwddyn as 
617,450/. As only 26| million gaUons, 12 to 13 
million for Liverpool and 13^ million com- 
pensation water, were now being produced 
instead of the ultimate capacity of 52^ million 
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Committee of Llanfyllin, &c. 
gallons they reduced that figure by half, 
makiug 308,705/. as the total effective value 
of the reservoir and site. The total cost 
of the Hirnant Tunnel and appurtenances 
within the parish they took at 27,936/. This 
latter figure they divided by three, as only 
one pipe out of three was being used, 
making the total effective cost 9,312/. This 
made the present effective capital value of 
the works in the parish 318,037/. They put 
the rateable value at 8,746/., being 2| per 
cent, of the effective capital value. In the 
estimate of the assessment committee the 
value of the site of the lake and the increased 
value estimated by reason of the building of 
bridges, roads, and fencing round same by 
the Corporation of Liverpool came to 
70,091/., and the total capital value calcu- 
lated on their basis came to 818,615/. This 
amount was multiplied by the fraction H ^^ 
order to get the present capital value, which 
came to 539,088/., of which amount 474,574/. 
was apportioned to the parish of Llauwddyn. 
The cost of the Hirnant Tunnel was 27,840/., 
of which they took a third, i.e., 9,280/., this 
third added to the present capital value of 
the site of the dam, reservoir, &c., in the 
parish of Llauwddyn came to 483,854/. The 
total capital value of the whole of the Liver- 
pool waterworks undertaking was estimated 
at 3,880,733/., and the gross rental value at 
184,163/., which was equal to 4| per cent, on 
the total capital value. The gross rental 
value, plus rates calculated at 4| per cent, on 
483,854/., came to 22,983/., less rates at 2$. 2d. 
in the pound on a rateable value of 16,920/., 
amounting to 1,833/., working out at a gross 
rental value of land, Lake Vyrnwy, dam, 
reservoir, &c., situate in the parish at 21,150/. ; 
from which was deducted 20 per cent, for 
maintenance and renewal, t.6., 4,230/., leaving 
the rateable value of 16,920/. The quarter 
sessions were of opinion (a) that in order to 
ascertain the effective capital value of the 
said undertaking in the parish of Llauwddyn 
the amounts expended by the appellants not 
only upon roads and bridges, but also on the 
church, vicarage, and schools, ought to be 
included as being part of the capital cost of 
the dam and reservoir making a total capital 
cost of 787,410/.; (&) that the effective 
capital value of the reservoir and site ought 
to be taken at ft of the expenditure, f'.e., 
508,935/., and to this should be added 9,312/., 
which was one-third of the cost of the parts 
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of the Hirnant Tunnel situate within the 
parish of Llanwddyn, the added total being 
518,247/. ; (c) that at the present time the 
outlay on the site and works in consequence 
of the growth of population, and consequent 
greater demand for such sites as this, and of 
the increased cost of labour and materials 
for such work be greater than the actual cost 
of the site and works to the corporation, and 
in consideration of this they held that the 
rateable value of the works should be takeu 
at 3 per cent, on the outlay rather than 2| 
per cent., the rate at which the appellants 
can at the present time borrow money ; (d) 
that in law the reservoir and dam might be 
rated separately and not as integral parts of 
the appellants' water undertaking, their 
annual value if let as a separate hereditament 
should be arrived at upon an estimate based 
upon 3/. per cent, of the capital expenditure 
properly attributable thereto. The quarter 
sessions submitted five questions to the 
Queen's Bench Division, who affirmed them 
on three and reversed them as to the 3rd and 
4th. The assessment committee appealed. 
Questions 3 and 4 were as follows : — 3. 
Whether in order to ascertain the effective 
capital value of the appellants' undertaking 
the amounts expended by the appellants 
upon roads, bridges, church, vicarage, and 
schools, or any and which of them, ought or 
ought not to be included. 4. Whether the 
effective capital value of the appellants' 
reservoir and site ought to be taken at || or 
at T^ of the total capital expenditure there- 
on. 

Marshall, Q.C. (E//«« J. Griffith with him), 
for the assessment committee, cited Liver- 
pool Corporation Waterworks Act, 1880 
(43 & 44 Vict. c. cxliii.), ss. 8, 14, 33, 34, and 
35 ; Reg. v. West Middlesex Waterworks Com- 
pany, 1 E. d; E. 716 ; 28 L. J. M. C. 135 ; 
Beg. V. South Staffordshire Watenoorks Com- 
pany, 16 Q. B. D. 359 ; 50 J. P. 20. 

Balfour Browne. Q.C. (JBonoraius Lloyd 
with him), for the Corporation of Liverpool, 
argued against the appeal. 

Smith, L.J.— This is a case of great com- 
plication. The Corporation of Liverpool 
constructed a reservoir under an Act of 
Parliament, and there is no dispute as to its 
being rateable, the only question is as to the 
basis on which it is to be rated. The cor- 
poration say that the rateable value is 8,746/., 
whilst the parish put the rateable value at 
16,920/. The assessment committee decided 
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Committee of Llanfyllin, &c. 
in favonr of the parish, whereupon the cor- 
poration appealed to qaarter sessions, who 
confirmed the assessment committee. The 
corporation then appealed to the Qaeen's 
Bench Division {Ridley and Phillimoi'e J J.)* 
who decided two of the five qaestions sub- 
mitted to them in favour of the corporation. 
It is with respect to these two questions 
isuprd) that the parish have appealed. Now 
I must first of all deal with the Act of Parlia- 
ment authorising these works. The effect 
of these works was to put a large tract of 
country under water. Further, not only 
was the result of making the reservoir to 
put the valley under water, but also to sweep 
away the church, vicarage, and schools ; by 
sections 14, 15 and 34 of the Liverpool 
Waterworks Act, 1880, the vicarage, schools, 
and church had to be replaced by others 
built elsewhere. The law is that it this 
reservoir is a hereditament there is an easy 
way of settling the rateable value by the 
rent which would be paid by a hypothetical 
tenant ; some hereditaments yield profit, 
some do not ; some hereditaments are com- 
parable with others, some are not ; this here- 
ditament comes within the last category as 
being a hereditament which is not compar- 
able with any other. The question is what 
rent would a tenant from year to year give, 
and the way to arrive at that is to add 
together the sums of money spent on the 
reservoir and then calculate what a hypo- 
thetical tenant would give as rent. Mr. 
Lloyd says that yon must not take 
as the rent of the hypothetical tenant 
interest on the capital sum expended. 
I think that is the only method to be 
pursued in this case. Mr. Llopd further says 
that the capital sum is the sum the corpora- 
tion expended on the reservoir, but does 
not include the schools, vicarage, and church. 
The Divisional Court said that they did not 
consider that the contentions against this 
point were worthy of serious argument ; I 
think they are, I am of opinion that the 
corporation could not have got the reservoir 
as it is unless they had to put up the other 
church, vicarage, and schools, and I think 
that their value should be taken into account. 
The justices saw this point and thought it 
ought to be considered in calculating the 
rent of the hypothetical tenant, and they did 
so. I think the Divisional Court were 
wrong in ruling as a matter of law that these 
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things were not to be taken into account, as 
I think it is a matter of fact. With regard 
to the question of fractions it seems to me 
to be very complicated. The Divisional 
Court have decided as a question of law 
that 52 is the right divisor. What right 
have they to say that? In paragraph 23 
of the special case the quarter sessions have 
held as a matter of fact that 41 is the right 
one, and I agree with them that it is a 
question of fact. I think that the quarter 
sessions were right on both points, first, 
that the value of the church, &c., ought 
to be taken into account in fixing the rate- 
able value \ secondly, that || is the right 
fraction. For these reasons I am of opinion 
that on both points this appeal ought to be 
allowed. 

and BoMER, L.J J., con- 



V. Williams 
curred. 



Appeal allowed, 

the appellants : F. Venn 
for Clare, town clerk, 



Solicitors for 
and Company, 
Liverpool. 

Solicitors for the respondents : Bobbins, 
Billing and Company, for Pughe and Jones, 
Llanfyllin. 
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April 17. 
RE AN APPLICATION BY WILLIAM BETHEL. 

Lunacy— Application of lunatic's property — 
Powers of justices — Deposits in Post 
Office Savings Bank — Order for seizure 
and sale — Power to state a case — 
Summary Jurisdiction Act, 1879 (42 & 43 
Vict. c. 49), s. 54— Lunacy Act, 1890 
(53 & 54 Yict. c. 5), s. 299. 

Justices acting under section 299 of the Lunacy 
Act, 1890 (53 <fc 54 Vict. c. 5), have no 
power to state a case as they are not sitting 
as a court of summary jurisdiction. 

An order can he made under that section to 
seize money standing in the lunatic's name 
i7i the Post Office Savings Bank, 
Case stated by justices at a petty sessions 

holden at Beigate on the 12th of November, 
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Be Application by William Bethel. 

An application was made to justices by 
William Bethel, hereinafter called the 
appellant, one of the relieving officers of the 
Eeigate Union, for an order under section 
299 (1) of the Lunacy Act, 1890, directing 
him to seize a sum of money standing in the 
Post Office Savings Bank in the name of a 
lunatic who had become chargeable to the 
union, for the purpose of paying the exp)ense8 
of maintenance and incidental expenses re- 
spectively incurred or to be incurred in 
relation to the lunatic. Upon the hearing of 
the application the justices declined to make 
any order. 

They declined to make the order in 
question for the following reasons : — 

1. It appeared to them that the sub-section 
in question enabled them to make an order 
only in respect of money or other personal 
property which was capable of " seizure," or 
** seizure and sale," as, for example, cash in 
lunatic's possession, or house, or personal 
chattels, and that deposits in the Post Office 
Savings Bank could be neither seized nor 
sold, and that, therefore, they had no power 
to make the order. In arriving at that 
conclusion they were influenced by the fact 
that unless the Postmaster-General paid the 
deposits to the appellant after making the 
-order, he would be unable to seize the 
deposits or otherwise enforce the order. 

2. But if they had power to make the 
order, it appeared to them that under section 
299 (2) the money might have been paid 
without any such order, and the appellant's 
receipt would have been a good discharge ; 
and, further, that payment might have been 
obtained by virtue of an order of a county 
court judge under section 132 of the Lunacy 
Act, 1890. They were also of opinion that 
the making of an order was within their 
discretion, and they, under the circumstances, 
declined to make it. This was supported by 
the terms of section 229 (1), which says : 
" Such justice may by order direct," whereas 
the earlier Act (16 & 17 Vict. c. 97, s. 104) 
says " shall by an order." The exercise of this 
discretion was subject to revision by the 
court of quarter sessions by section 301 of 
the Lunacy Act, 1890, and so the appellant 
would not be without a remedy even if a 
special case could not be stated. 

The appellant contended that the justices 
not only had the power but were bound to 
make the order. 
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Upon an application they stated this case, 
but subject to the question whether they 
had any such power to state a case. 

They were of opinion that they had no 
such power, for a special case can be stated 
under the Summary Jurisdiction Act, 1879, 
only where a person aggrieved "desires to 
question a conviction, order, determination, 
or other proceeding of a court of summary 
jurisdiction," and that justices acting under 
section 299 of the Lunacy Act, 1890, are not 
such a court of summary jurisdiction. In 
forming that opinion they were guided by 
Boulter v. Kent JJ., [1897] A, C, 556, and 
section 35 of the Summary Junsdiction Act, 
1848, and section 54 of the Summary Juris- 
diction Act, 1879, and further by the fact 
that if the Legislature had intended that 
justices acting under section 299 of the 
Lunacy Act, 1890, should be such a court, the 
enactment would have read " if it appears to 
a court of summary jurisdiction," instead of 
if it appears to any justice. They were 
also influenced by the fact that a justice may 
make an order under the enactment without 
any information or complaint of the relieving 
officer, and apparently of his own motion, and 
that, therefore, the order is quite diJSerent to 
an order of the court of summary juris- 
diction. 

Ejiglish Harrison^ Q.G. (Jt, Burleigh Muir 
with him), for the appellant. — The justices 
were sitting as a court of summary jurisdic- 
tion, and they had power to state a case. 

Avory (for the justices) was heard as amicus 
curia. — The justices making orders under the 
Lunacy Act are not acting as a court of 
summary jurisdiction. That is expressly 
provided by the Summary Jurisdiction Act, 
1848 (11 & 12 Vict. c. 43), s. 35, *• nothing in 
this Act shall extend to or be construed to 
extend to any complaints or orders made 
with respect to lunatics or the expenses 
incurred for the lodging, maintenaace, 
medicine, clothing, or care of any lunatic or 
insane person." That section is incorporated 
into the Summary Jurisdiction Act, 1879, 
which deals with power to state a case, by 
section 54 of the Summary Jurisdiction Act, 
1879 (42 & 43 Vict. c. 49), s. 54. 

Muir in reply. — The words of section 35 do 
not exclude from the Act an application for 
an order to seize property. 

Darling, J.— In this case we think that on 
the true construction of section 299 of the 
Lunacy Act, 1890, read with section 35 of 
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the Summary Jurisdiction Act, 1848, that 
the magistrates were not a court of summary 
jurisdiction, and so had no power to state a 
case. Now by section 299 if it appears to 
any justice that a lunatic chargeable to any 
union has any real or personal property 
more than sufficient to maintain his family, 
such justice may by order direct the reliev- 
ing officer of such union to seize so much of 
any money of the lunatic as the justice may 
think sufficient to pay the expenses of main- 
tenance and incidental expenses in relation 
to the lunatic. Now section 35 of the Sum- 
mary Jurisdiction Act, 1848, which is an Act 
that deals with the powers of magistrates, 
and deals with their powers when a court of 
summary jurisdiction, says that nothing in 
this Act shall extend or be construed to 
extend to any orders made with respect to 
lunatics or the expenses incurred for the 
lodging, maintenance, medicine, clothing or 
care of any lunatic or insane person. Now 
the order in this case was one made in respect 
of a lunatic chargeable to a union, as the 
lunatic is a pauper. It is made not 
only because he is a pauper, but because 
he is a lunatic. It therefore appears that, 
upon the proper reading of section 35, the 
magistrates acting under section 299 were 
not acting as a court of summary juris- 
diction. We have been asked to give 
our opinion as to the order, and will there- 
fore do so. As to that we think that the 
magistrates were wrong. They thought that 
they had no power to make the order because 
sub-section (1) of section 299 of the Lunacy 
Act, 1890, enabled them to make an order only 
in respect of money or other personal pro- 
perty capable of " seizure," or " seizure and 
sale," such as cash in the lunatic's possession, 
and that with regard to deposits in the 
savings bank they had no power to make 
the order. But sub-section (2) of that sec- 
tion gives power to deal with property 
of the lunatic in an ordinary bank, and such 
is just as much outside the words " seizure," or 
" seizure and sale," as money in the Post Office 
Savings Bank. The magistrates further 
say that they had a discretion. They seem to 
think that the word "may" gives them 
power to please themselves. It does not 
mean anything of the kind. They had 
power to make this order, and they must 
exercise a proper judicial discretion. 
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Solicitors for the appellant : Morrisons, 
for Frank C. Morrison, Beigate. 

Solicitors for the justices: H. Tyrell and 
Son, for Head, Mole, and Bosling, Beigate. 
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May 1. 

JONES V. ROWLAND. 

Elementary Education Acts — Non-atten- 
dance — Befusal of child at voluntary 
school— Tender of child— Breach of bye- 
law— Seasonable excuse. 

If the parent of a child 10 years of age who 
attends a volwitary^ public, and elementary 
school is informed that for reasons ap- 
proved of by the Education Department 
the child mtcst cease to attend that par- 
ticular school and must attend atiother 
school in the district, but such parent 
co7ititmes to send the child to the same 
school where the child is refused admission, 
the parent may be convicted of neglecting to 
cause his child to attend school. 
Case stated by justices in and for the 

borough of Shrewsbury. 

1. On the 29th of September, 1898, an 
information was laid by the respondent, the 
school attendance officer of the Shrewsbury 
School Board, against the appellant, of 
Shrewsbury aforesaid, a blacksmith, for that 
he between the 19th and 23rd of September, 
1898, within the said borough, then being 
the parent of a child named Jane Jones 
above the age of five years and under the 
age of 13, did unlawfully fail to observe 
certain bye-laws duly made by the school 
attendance committee of the said borough 
on the 14th of November, 1897, under the 
powers conferred for that purpose by the 
statutes in the said bye-laws mentioned or 
referred to and then in force, by then and 
there neglecting to cause such child to 
attend school during the whole time for 
which the school selected for her attendance 
was open for instruction of children of 
similar age. 

2. Upon the hearing of the said informa- 
tion, on the 8th of October last, it was 
proved or admitted that the said child was T 
10 years of age, and had in May« 1898, been ?lC 
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refused admission to the St. Giles' School, 
Shrewsbury, by the maoagdrs of such school. 
That the Education Department had con- 
firmed the action of such managers, and that 
the appellant had and still declined to send 
his child to any other school than the said 
St. Giles' School. It was contended on 
behalf of the appellant that the view of the 
matter of the refusal of the said managers to 
admit his said child had not been fairly laid 
before the Education Department, and with 
the consent of both parties we adjourned the 
further hearino^ of the information until the 
8th of November, 1898. 

3. On the 6th of November last it was 
stated and admitted that a further com- 
munication had been sent to the Education 
Department, but a reply had not then been 
received from such Department, and upon 
the application of the defendant's solicitor 
we again adjourned the further hearing of 
the said information until the 3rd of Decem- 
ber, 1898. 

4. On the 3rd of December, 1898, the 
further hearing of the said information was 
proceeded with, when the following facts 
were either proved before us or admitted. 

5. A further communication had been 
received by the Shrewsbury School Board 
from the Education Department again con- 
firming or approving the action of the 
managers of the said St. Giles' School in 
refusing to admit the said child. 

6. The bye-laws of the Shrewsbury School 
Board provide as follows :— 

The parent of every child not less than 
five or more than 13 years of age shall 
cause such child to attend school unless 
there shall be a reasonable excuse for 
non-attendance. Any of the following 
reasons shall be a reasonable excuse, 
namely : — 

(a) That the child is under efficient in- 
struction in some other manner. 

(b) That the child has been prevented 
from attending school by sickness or any 
unavoidable cause. 

(c) That there is no public elementary 
school open which the child can attend 
within two miles measured according to 
the nearest road from the residence of 
such child. 

The term school is defined in such bye-law to 
mean a certified efficient school. 

7. The said St. Giles' School is a voluntary 
and public elementary school, and the said 
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child had attended such school up to the time 
of its refusal in May, 1898. 

8. The appellant had due notice in May 
last of the refusal to admit the child to the 
said school, and was informed various times 
subsequently that the child would not be 
admitted there. He was also informed by 
the Shrewsbury School Board on the 14th 
of September last that he must send his 
child to another school, and that a communi- 
cation had been received from the Education 
Department stating that the action of the 
St. Giles' managers was not unreasonable, 
and the then Board then mentioned to him 
certain schools of the Board within two miles 
that would receive the said child. 

9. The appellant sent the said child to the 
door of the said St. Giles* School on various 
occasions between May and September and 
twice between the dates mentioned in the 
information, but on each occasion it was 
refused admission to the school. 

10. it was contended on behalf of the 
appellant that as the child was offered at the 
said St. Giles' School on two occasions at 
least between the dates mentioned in the 
information (19th and 23rd of September) 
and refused, that such offering should be 
considered as an attendance and be a good 
defence to the summons ; and that until the 
matter of the refusal to admit had been fully 
and fairly considered by the Education 
Department the defendant had a reasonable 
excuse for not causing his child to attend any 
school but the said St. Giles' School, which 
he had himself selected, and he was therefore 
entitled to a dismissal of the summons on the 
ground of such reasonable excuse. 

11. It was contended on behalf of the 
respondent that the tender of the said child 
at the said school did not constitute an 
attendance ; that the appellant knew his said 
child would not be admitted to the said St. 
Giles' School ; and that the refusal of the 
managers of such school to admit the said 
child had been fully and fairly considered 
by the Education Department; that the 
appellant had not caused his said child to 
attend a certified efficient school ; that no 
reasonable excuse for the non-attendance of 
such child had been given by the appellant ; 
and that as the managers of the St. Giles' 
School declined to admit the said child and 
the appellant declined to send the child to 
another school it was the duty of the 
Shrewsbury School Board to carry out the j 
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provisions of its bye-laws and compel the 
appellant to cause his child to attend some 
other certified efficient school willing to 
receive it. In support of these contentions 
our attention was called to the case of 
Saunders v. Richardson, L, R, 7Q,B.D,388\ 
45 J. P. 782. 

12. We were of opinion that the appellant 
well knew that his child would not be 
received at St. Giles' School, that the mere 
offering of the child at the school was not 
an attendance within the meaning of the 
bye-laws and the Elementary Education Acts, 
and that the appellant had failed to give or 
prove before us any reasonable excuse for 
not causing his said child to attend some 
certified efficient school during the dates 
mentioned in the information ; we therefore 
convicted the appellant, and infiicted a 
penalty of Qd,, without any costs. 

The questions for the opinion of the court 
are:— 
(1.) Whether, upon the facts above stated, 
the appellant caused his child to attend 
school as required by the said bye-laws. 

(2.) Whether, under the circumstances 
above mentioned, the appellant had 
reasonable excuse for not causing his 
said child to attend school within the 
meaning of the said bye-laws and the 
Elementary Education Acts. 

If the court shall be of the opinion that we 
were right in convicting the appellant, then 
the conviction is to stand ; but if the court 
shall be of opinion to the contrary, then the 
said conviction is to be quashed. 

T. PiDDUCK Beakin, Mayor. 
J. Evan Jones. 

Dumas for the appellant.— The child has 
been sent to St. Giles' School and refused 
admission. That is an attendance and a good 
defence to the summons ; at any rate, the 
appellant cannot be convicted of neglecting 
to cause his child to attend school. Until 
the matter had been fully considered by 
the Education Department the appellant 
had a right to send his child to the voluntary 
school in question even though he knew the 
managers would not receive her. He cited 
Saunders v. Richardson isuprd), 

J. E, BankeSf for the respondent, was not 
called on. 
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Darling, J.— In my judgment this appeal 
must be dismissed. The justices came to the 
right conclusion. No doubt they thought 
the man was honest, and so they inflicted a 
very small penalty. 

Channell, J. — I am of the same opinion. 

Appeal dismissed. 
Solicitors for the appellant : Bidsdale and 
Son, for John Walton, Shrewsbury. 

Solicitors for the respondent : Bell, 
Steward and May, for How and Son, 
Shrewsbury. 

63 J. P. 466. 
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May I. 

BROCK V, HARRISON. 

Water supply — "Person supplied with 

water" — Suffering water to be wasted 

— Owner of house let on weekly tenancy 

under 10/. — Waterworks Clauses Act, 

1847 (10 & 11 Vict. c. 17), s. 72. 

The appellant was the owner of a house let hy 

her on a weekly tenancy under 10/. She 

was summoned as the ^^ person supplied 

with waier^^ under a water company's 

special Act, for negligently suffering the 

loater supplied to her to he wasted. 

Held, that as the ounier of a house let at a 

rental under 10/., under section 72 of 

the Waterworks Clauses Act, 1847, she was 

liable to pay the xoater rates instead of the 

occupier, the owner teas a ^^ person supplied 

with UKiter" under the special Act, and 

the conviction loas right. 

Case stated by Harold Wright, Esq., the 

stipendiary magistrate for the district of the 

Staffordshire Potteries. 

1. At a court of summary jurisdiction 
sitting at the Town Hall, Stoke-upon- 
Trent, in the county of Stafford, on the 25th 
of November, 1898, an information preferred 
by George Day Harrison, engineer to the 
Staffordshire Potteries Waterworks Com- 
pany (hereinafter called the respondent), 
against Sarah Brock (hereinafter called the 
appellant), charging that she, the said appel- 
lant, "on the 28th of October, 1898, at Harts- 
hill, in the said county, then being supplied 
with water by the said company, did unlaw- 
fully and negligently suffer a certain pipe to 
be out of repair, so that the water supplied 
to her was wasted contrary to the provisions^ l ^ 
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of the statate in snch case made and pro- 
vided/* was heard and determined by me, the 
said stipendiary magistrate, the said parties 
respectively being then represented by their 
solicitors, and upon such hearing the appel- 
lant was duly convicted before me of the 
said offence, and I adjudged her to forfeit 
and pay the sum of bl. and the costs subject 
to the following case. 

2. Upon the hearing of the said informa- 
tion I found the following facts, which were 
duly proved before me. 

(a) The appellant was the owner of a 
certain house. No. 105, Lower Hartshill, 
and that one Charles Brock was the 
tenant. The house was held on a weekly 
tenancy at a rental under the annual 
value of lOL, to wit at three shillings 
and a halfpenny weekly, which included 
the use of water. 

(&) The Staffordshire Potteries Water- 
works Company supplied water for the 
said house, and that the appellant as 
owner paid to the said company the rate 
due for the supply thereof as provided 
by section 72 of the Waterworks Clauses 
Act, 1847, which is incorporated with 
the special Act hereafter referred to. 

(c) The appellant's name only, and not 
the name of the tenant, appeared in the 
books of the said company as the person 
liable for the water rate of the said 
house, and the appellant was the person 
receiving the rent of the said house 
from the occupier thereof. 

(cO For eight weeks or thereabouts a cer- 
tain service pipe belonging to the appel- 
lant used in respect of the supply of 
water to the said house was out of repair 
and causing a very considerable waste of 
water, the appellant called personally at 
the said house week by week for the pur- 
XKMe of collecting her rents, and from time 
to time during the aforesaid eight weeks 
the tenant called the appellant's atten- 
tion to the condition of the pipe, and 
the consequent waste of water ; the tenant 
made some attempt to prevent the 
leakage but without effect. 
(e) The appellant did not cause the pipe 
to be repaired or do anything to prevent 
the waste of water, and the leakage was 
brought to the notice of the said com- 
pany, who stopped the same as herein- 
before referred to. 

220 



63 J. P. 466. 

3. The information was laid under sec- 
tion 57 of the Staffordshire Potteries Water- 
works Consolidation and Extension Act, 
1853, being the special Act hereinbefore 
referred to, which is as follows :— 

" If any person supplied with water shall 
wilfully or negligently do or suffer any act 
so that the water supplied to him by the 
company shall be wasted, or the supply 
thereof improperly increased, he shall forfeit 
for every such offence a sum not exceed- 
ing 5/." 

4. Upon this evidence it was contended by 
the appellant's solisitor that the appellant was 
not the "person supplied with water" within 
the meaning of section 51 above set out, but 
that the tenant was the " person supplied," 
and that the appellant paid for such supply 
only by reason of section 72 of the Water- 
works Clauses Act, 1847, and was, therefore, 
not liable to conviction. 

5. I ivas of the opinion that the appellant 
was properly charged as the person supplied 
with water within the meaning of section 51 
of the Staffordshire Potteries Waterworks 
Construction and Extension Act, 1853, and I 
found that the appellant negligently suffered 
acts so that the water supplied by the 
company was wasted. I therefore convicted 
the appellant as before stated. 

6. The question of law arising on the 
above statement for the opinion of the court 
is whether upon the above statement of 
facts I came to a correct determination and 
decision in point of law in holding that the 
appellant was the person supplied with 
water within the meaning of the aforesaid 
section 51. 

7. If the court shall be of the opinion that 
the said conviction was legally and properly 
made — the appellant liable as aforesaid— then 
the said conviction is to stand ; but if the 
court should be of the opinion to the 
contrary, then the said conviction is to be 
reversed. 

Harold Wright. 

Montague Lush for the appellant. — The 
conviction was wrong. Though the Water- 
works Clauses Act, 1847, is incorporated 
with the special Act of the Staffordshire 
Potteries Waterworks Company, yet the 
mere fact that the owner of a house let at a 
less rental than 101. Ie liable to pay the water 
rates under section 72 of the former Act does 
not make the owner " a person supplied with 
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water " under the latter Act. The provision 
that the owner should be liable for rates in 
such cases was merely intended to assist the 
water companies in collecting their rates and 
do not affect the question as to who was the 
person supplied. The "person supplied 
with water " must be the person who uses the 
water. Section 74 of the Waterworks Clauses 
Act makes a difference between the two 
classes of persons, for it enacts : " If any person 
supplied with water by the undertakers, or 
liable as herein or in the special Act provided 
to pay the water rate, neglect to pay such 
water rate" then the undertakers may cut 
off the water. There is no privity of con- 
tract between the owners of the houses and 
the water company — merely a statutory 
obligation to pay the water rate. The 
magistrate has in this special case found 
negligence on behalf of the appellant ; but 
this is immaterial if there is, as is contended, 
no duty thrown upon the appellant at all. 

Macmorran^ Q.O. ^Montague Shearman with 
him), for the respondent was not called 
on. 

Darling, J.— I am of the opinion that 
this appeal must be dismissed. I think the 
magistrate came to a right conclusion in 
holding that the appellant was a person 
supplied with water within the meaning of 
section 51 of the special Act, and was there- 
fore liable for negligently suffering the 
water to be wasted. But though I think 
the appellant was a person supplied with 
water, I do not think that she was the 
only person supplied with water in respect 
of this house. It may very well be that the 
occupier is also liable under the section. 

Channell, J.— I am of the same opinion. 
It appears from the case that the magistrate 
thought the appellant was the person 
supplied with water. If by that he meant 
that she was the only person so supplied I 
cannot agree with him. 

Appeal dismissed. 

Solicitors for the appellant : Purkis and 
Company, for Sword and Son, Hanley. 

Solicitor for the respondent : W. S. Fiske, 
for Knight and Sons, Newcastle-und 
Lyme. 
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MATHER V. LAWRENCE. 

Elementary Education — Employment of 
child by parent for *'the purposes of 
gain "—Elementary Education Act, 1876 
(39 & 40 Yict. c. 79), s. 47. 
A father who keeps his daughter of the age of 
thirteen years from school in order that she 
might do the house-xoorh at home and so 
enable his wife to go out and earn money, 
the daughter not having obtained a certifi- 
cate under section 5 (2) of the Elementary 
Education Act, 1876, nor coming within 
the exemptiofts in the said sub-section or 
section 9 of the said Act, does not employ 
such daughter in any labour for the pur- 
poses of gain within the meaning of section 47 
of the said Act so as to render himself 
liable to the penalty imposed by section 6. 
Case stated by justices in and for the 
county of London. 

An information was laid by the appellant, 
a divisional superintendent of the School 
Board for London, against the respondent, 
charging that he unlawfully took into his 
employment one Edith Lawrence contrary to 
the provisions of section 6 of the Elementary 
Education Act, 1876 (39 & 40 Vict. c. 79). At 
the hearing the following facts were either 
proved or admitted. The said Edith 
Lawrence was the daughter of the respondent 
and was between the ages of 13 and 14 
years. The respondent was a workman. 
His work at times was very slack and at such 
times he only earned two shillings a day. 
His wife at times went out to work 
and for such work received an average 
wage of ten shillings a week, and in order to 
enable her to do so he kept Edith at 
home during the whole of the day from 
November 7th to December 16th, 1898, 
and during such time Edith was occupied 
under his directions in doing the house- 
work and preparing the meals for the 
family. Edith Lawrence had not obtained 
any certificate within section 5 (2) of the 
Elementary Education Act, 1876, nor did she 
come within the exemptions contained in the 
said sub-section or in section 9 of the said 
Act. If the said Edith had been sent to 
school during the time that she was so 
occupied the resi)ondent*s wife would not 
have been able to earn any money by going 
out to work. It was contended for the 
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Matheb v. Lawrence. 
appellant that, inasmuch as the respondent 
made ase of Edith's services at home for the 
purpose of enabling his wife to earn money, 
he came within section 47 of the Act, which 
provides : " A parent of a chUd who employs 
such child in any labour exercised by way of 
trade or for the purposes of gain shall be 
deemed for the purposes of this Act to take 
such child into his employment/' and was, 
therefore, guilty of the offence charged. 
The justices were of the opinion that the 
respondent did not employ Edith Lawrence 
in any labour exercised byway of trade or 
for the purposes of gain within the meaning 
of section 47, and they accordingly dismissed 
the information. 

The question of law for the opinion of the 
court was whether they were right in their 
decision. 

Marchant for the appellant.— The justices 
were wrong. It makes no difference because 
the Grain in this case was indirect, the child 
was none the less employed for the purposes of 
gain. If the child had not been so employed 
by the respondent it would have entailed a 
direct pecuniary loss upon him, as his wife 
would have been unable to earn her weekly 
wage. The case is clearly one within the 
mischief of the Act, for the effect of the 
respondent's conduct is to keep the child 
away from school. It is true the respon- 
dent might also have been charged under 
section 1 for neglecting to provide his child 
with elementary education, but the charge 
was preferred under section 6, because under 
section 1 the maximum penalty that the 
justices can inflict for a breach of that sec- 
tion is so small that there is no disadvantage 
to the parent who incurs its penalties. 

There was no appearance on behalf of the 
respondent. 

Darling, J.— In this case the justices have 
found as a fact that the respondent kept his 
child at home to do the house-work in order 
that the wife might go out and earn money, 
and that if the child had not been so kept at 
home the wife would not have been able to 
earn the money that she did. Under those 
circumstances the respondent was charged 
under section 6 with unlawfully taking the 
child into his employment, the child not 
having obtained a certificate of education 
nor coming within the other exemptions 
specified in section 5. Section 6 was 
primarily intended to deal with the ordinary 
case of employment of a child for gain by a 
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stranger. Thus in order to prevent a parent 
who employed his child for the purpose of 
earning money from escaping the penalties 
of that; section, merely because he was the 
parent, section 47 was introduced, which enacts 
that " a parent of a child who employs such 
child in any labour exercised by way of 
trade or for the purposes of gain shaJl be 
deemed for the purposes of this Act to take 
such child into his employment." I think 
that what was struck at by that section was 
the direct earning of gain for the employer, 
which was not the case here. It is true 
that the result of keeping the child at home 
was that someone else was set free to be 
employed for purposes of gain, but that 
is a different thing from the child itself 
being employed for purposes of gain. It is 
to be observed that the respondent might 
have been subjected to the penalty imposed 
by the Act for neglecting to send the child 
to school. It is said that that penalty is 
inadequate. If it is, that is a matter for 
the Legislature and not for us. The appeal 
must be dismissed. 

Ghannell, J.— I am of the same opinion. 
I think that section 47 was expressly framed 
to exclude the ordinary case of domestic 
employment of children. The real offence 
of the respondent here is neglecting to 
procure the child's attendance at school. 

Appeal dismissed. 
Solicitor for the appellant : Mortimer. 
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March 29 ; April 12. 
CHABNOCK V. COURT. 

Master and servant — Trade anion — Strike — 
"Watching or besetting*' — Conspiracy 
and Protection of Property Act, 1875 
(38 A 39 Vict. o. 86), s. 7. 

During a strike of joiners at H, the plaintiffs, 
who were master joiners there, engaged 
men from Ireland to Jill the places of the 
strikers. On their arrival in Engla^id 
these men were met upon the landing stage 
by agents of the Joiners^ Trade Union, who 
had been waiting for them. These agents 
told the imported men that if they ujould 
go to places other than H, loorh would be 
found for them, and they paid their rail' 
toay fares and gave them money for their 
nigMs lodging, out of funds provided by 
the secretary of the trade union. In con' 
sequence, many of the men failed to go to 
H. and work for the plaintiffs. Upon 
motion in an action against the trade 
union, 

Held, that what had been done by the agents 
of the union amounted to " watching or 
besetting '' within section 7 (4) of the Con- 
spiracy and Protection of Property Act, 
1875, for which the drfendants were liable ; 
and an injunction was granted. 

The plaintiffs in this action were all the 
members of the Union of Master Joiners at 
Halifax, and the defendants were the presi- 
dent, secretary, and one of the members of the 
executive committee of the Amalgamated 
Society of Carpenters and Joiners, a regis- 
tered trade union. The plaintiffs claimed an 
injunction to restrain the defendants from 
watching or besetting the landing stage at 
Fleetwood or the railway station at Halifax, 
or the works of the plaintiffs or any of 
them, or the approaches thereto, or the place 
of residence of any workman employed by or 
proposing to work for the pkintiffs or any of 
them for the purpose of persuading or other- 
wise preventing persons from working for the 
plaintiffs or any of them, or for any purpose 
except merely to obtain or communicate 
information* 

It appeared that in January, 1899, a strike 
commenced at Halifax amongst the journey- 
men carpenters there. In order to fill the 
places of the strikers the masters took steps 
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to import men from Belfast and other 
places. On the 20th of February, 1899, nine 
men were sent, through an agent of the 
masters, by steamer from Belfast to Fleet- 
wood, and thence by rail to Halifax. On the 
21st of February 13 other men were similarly 
sent, each of whom had signed an under- 
taking to work for 12 months upon certain 
terms as a non-union man for the Masters' 
Union at Halifax. The 13 men sent from 
Belfast on the 21st of February were met 
on the landing stage at Fleetwood by 
two emissaries of the Men's Union named 
Walker and Wadsworth, who spoke to them 
about the strike, and informed them that 
if they would go to other places than 
Halifax their expenses would be paid and 
work found for them. Walker and 
Wadsworth also gave some of the men 
railway tickets to other places, and money 
for their night's lodging, such expenses being 
defrayed out of funds provided for the 
purpose by the secretary of the Men's Union. 
In consequence of this interference of the 
Men's Union only four out of the 13 work- 
men accepted work at Halifax. 

The case now came on upon motion for an 
injunction until the trial of the action. 

Section 7 of the Conspiracy and Protec- 
tion of Property Act, 1875, provides that : 
*' Every person who, with a view to compel 
any other person to abstain from doing or to 
do any act which such other person has a 
legal right to do or abstain from doing 
wrongfully or without legal authority "... (4) 
" watches or besets the house or other place 
where such other person resides, or works, 
or carries on business, or happens to be, or 
the approach to such house or place . . . 
shall, on conviction thereof by a court of 
summary jurisdiction or on indictment as 
hereinafter mentioned, be liable either to 
pay a penalty not exceeding 20/. or to be 
imprisoned for a term not exceeding three 
months with or without hard labour. 
Attending at or near the house or place 
where a person resides, or works, or carries 
on business, or happens to be, or the ap- 
proach to such house or place in order 
merely to obtain or communicate informa- 
tion shall not be deemed a watching or be- 
setting within the meaning of this section." 

Upjohn, Q.O. (i2. J. Parker with him), for 
the plaintiffs, contended that what the defen- 
dants had done amounted to ** watching or 
besetting" within section 7 (4) of the ^^:f^cs\(> 
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Bpiracy and Protection of Property Act, 
1875, and they relied on Lyom v. Wilkins, 
[18%] 1 Ch. 811 ; [1899] 1 ck 255. 

Jenkins, Q.C. iGodefroi and W, L, RicJiards 
with him), for the defendants, argued that 
railway stations and landing stages, being 
places to which the general public had access, 
did not come within the words **or other 
place in which he happens to be " in the sub- 
section. The defendants had exercised no 
compulsion upon the men, and the court 
would not interfere in such a case upon 
interlocutory motion* 

Upjohn, Q.C, in reply. 

Stirling, J. — The construction of the 
statute has been considered by the Court of 
Appeal in the recent case of Lyons v. Wilkins, 
[1896J 1 Ch, 811 ; [1899] 1 Ch. 255. Two points 
decided in that case are material for the 
present purpose. First of all it is decided that 
watching or besetting is unlawful within 
the meaning of section 7 (4) unless it is in 
order merely to obt<ain or communicate 
information ; and, secondly, that watching or 
besetting a house or other place where the 
workmen are is unlawful if done in order to 
compel a master to do or abstain from doing 
what he has a legal right to abstain from 
doing or to do. Applying the law thus 
laid down to what took place on the arrival 
of the steamer at Fleetwood, I think, in the 
first place, that the attendance of Walker and 
Wadsworth there was with a view to deprive 
the masters of the assistance of workmen 
brought over from Ireland, and so compel 
them to conduct their business in accordance 
with the requirements of the men ; secondly, I 
think that their attendance was not in order 
merely to obtain or communicate informa- 
tion. Walker and Wadsworth went there 
provided with money which was used to send 
the Irish workmen to other places, namely, 
Morecambe and Glasgow. It seems to me that 
they went there in order to hold out induce- 
ments to these men to go elsewhere, and that 
they did hold out such inducements, and at- 
tending at a place to hold out such induce- 
ments is, in my opinion, not within the proviso 
at the end of section 7. The next question is 
whether the case is within sub-section (4), 
which prohibits watching or besetting the 
house or the place where a person resides, 
or where he happens to be. It was known 
or suspected that workmen would arrive at 
Fleetwood by steamer on the 22nd of Feb- 
ruary. Walker and Wadsworth go there and 
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await the arrival of the steamer, and then 
enter into communication with the men who 
land. It seems to me ^at that is watching a 
place where the workmen happen to be. 
There is nothing in the statute which defines 
the duration of the watching. It may be, 
it seems to me, for a short time, and as to 
that I refer to the words in the proviso itself, 
which speaks of attending at or near a house 
or place where the person resides, or works, 
or happens to be. The word *• attending" 
does not necessarily imply any lengthened 
attendance upon the spot ; nor is there any- 
thing in the statute to limit its operation to 
a place habitually frequented by the work- 
man, such as the house where he resides or 
the place where he works. On the contrary, 
the words " place where he happens to be " 
seem to me to embrace any place where the 
workman is found, however casually. [His 
lordship then held that the defendants were 
liable for the acts of Walker and Wadsworth, 
and granted an injunction restraining the 
defendants or their agents or persons autho- 
rised by them from watching or besetting 
the landing stage at Fleetwood, or any other 
place to which any person or persons em- 
ployed or about to be employed by the 
pkintifb, or any of them, might be brought.] 
Injunction granted. 

Solicitors for the plaintiff: Helliwell, 
Harby and Evershed, agents for Jubb, Booth 
and Helliwell, Halifax. 

Solicitors for the' defendant : Fielder and 
Fielder, agents for B. Wilkinson, Halifax. 
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Julyl. 

[Before Mr. Loveland-Loveland, Deputy- 
Chairman, and other Justices.] 

UPPERTON V. COMMISSIONERS OF POLICE. 

Police Acts — Pension—" Annual pay" — 
What is. 
At the County of London Sessions, 
Clerkenwell, an important decision, affecting 
constables in the Metropolitan PoUoe Force, 
was given in the appeal of Frederick Uppor- 
ton, an ex-policeman, who appealed against 
the decision of the Metropolitan PoHoe 
Authority— the Home Secretary— on the 
ground that he refused to grant an adequate 
pension under the Police Act, Id9p*>,. j 
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UpPBRTON V, GOMMISSIONEBS OF POLICE. 

Macmorran, Q.C. (fihrain with him), re- 
presented Sir £. B. G. Bradford, Chief Com- 
missioner of Polioe. 

PickersgiU appeared for the appellant, 
Upperton. 

Section 11 of the Polioe Act, 1890, provides 
that, if a constable upon retirement is dis- 
satisfied with the pension that the police 
authority decides he is entitled to, the officer 
may appeal to quarter sessions. That is 
what happened in this case. Upperton, for 
four years prior to his retirement, had been 
doing permanent duty at the Hoose of Lords, 
and in payment of his services he received 
329. a week wages and 7a. extra as a special 
allowance. The Act says an officer is entitled 
to not more than two-thirds of his annual 
pay as pension money. It was argued on 
behalf of Upperton that, in calculating how 
much he should receive as pension, the whole 
of the money he received for permanent 
work in a year should be totalled up, and 
two-thirds of that be taken as the amount he 
should be paid. 

Mdcnwrran contended that the additional 
78. was an allowance out of which no deduc- 
tions were made towards the pension fund, 
and that it was in the nature of a gratuity, 
and not as part of his wages. 

The bench upheld these arguments, and 
dismissed the appeal without costs, although 
expressing their willingness to state a case 
for a higher court. 

The Deputy Chajeman said the majority 
of the justices were of opinion that the 
extra 7$. was a "non-pensionable allowance,'' 
and that the constable was only entitled to 
receive a pension calculated on the 32«. a 
week wages. 
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AptH 18, 19. 

REG. «. FRANCIS AND ANOTHER; EX PARTE 
WALTON. 

Metropolis— Obstruction of thoroughfare— 
Costermonger— Metropolitan Police Act, 
1839 (2 & 3 Vict. c. 47), s. 60 (7)— Metro- 
poUtan Streets Act, 1867 (30 & 31 Vict. 
c. 134), 8. 6— Metropolitan Streets Act 
. Amendment Act, 1867 (31 & 32 Vict. 
c. 5), B. 1— Police Regulations, the 28th 
of December, : 
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The penalty imposed hy secHon Gd (7) of the 
Metropolitan Police Act^ 1839, for expos- 
ing anything for eale in any carriageway 
or footway so aa to cause annoyance or 
obstruction is not impliedly repealed or 
superseded by the Gth Police Regulation 
of the 28<^ of December, 1869, made under 
section 1 of the Metropolitan Streets 
(.Amendment^ Act, 1867 (31 d 32 VicL 
c. 5). A private person who is aggrieved 
by such annoyance or obstruction can take 
proceedings by way of summons to recover 
the penalty imposed by the section. The 
magistrate has to decide as a matter cf 
fact whether mcA annoyance or obstruction 
exists. 
Bule nisi for a inandamus to a metro- 
politan magistrate to state a case for the 
opinion of the SEigh Court. 

The prosecutor Broadley, who was manager 
to a firm of grocers at 44, St. JohnVroad, 
Clapham-junction, preferred an information 
against the defendant Walton, a coster- 
monger, under section 60 (7) of the Metro- 
politan Police Act, 1839, for exposing for 
sale greengrocery upon the carriageway of 
a thoroughfare called St. John's-road, Clap- 
ham-junction, so as to cause an annoyance 
and obstruction. The proceedings were not in- 
stituted by any vestry, highway board, or other 
local authority, or by the police. At the hear- 
ing of the information the magistrate found 
as a fact that the defendant was carrying on 
his business as a costermonger, but he also 
found that he had caused an annoyance and 
obstruction in the thoroughfare. He also 
found that the defendant had committed a 
breach of the Police Begulations, the 28th of 
December, 1869, made under the Metro- 
politan Streets (Amendment) Act, 1867, and 
he convicted the defendant and fined him 
bs, and 28. costs. 

An application was made on behalf of the 
defendant to the magistrate to state a case 
as to where section 60 (7) of the Metro- 
politan Police Act, 1839, applied to customers, 
but the magistrate refused. 

The Metropolitan Police Act, 1839 (2 & 3 
Vict. c. 47), s. 60 (7), enacts :— 

"Every person who shall expose anything 
for sale . . . upon or so as to overhang any 
carriageway or footway ... so as to cause 
an annoyance or obstruction in any thorough- 
fare shall be liable to a penalty of not more 
than 40«." ^ ^ 
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The Metropolitan Streets Act, 1867 (30 & 31 
Vict. c. 134), 8. 6, enacts : " No goods or other 
articles shall be allowed to rest on any foot- 
way or other parts of a street within the 
limits of this Act, or be otherwise allowed to 
cause obstrnction or inconvenience to the 
passage of the public, for a longer time than 
may be absolutely necessary for loading or 
unloading such goods or other articles under 
a penalty not exceeding 40»." 

The Metropolitan Streets (Amendment) 
Act, 1867 (31 & 32 Vict. c. 5), s. 1, enacts : 
" Section 6 of the Metropolitan Streets Act, 
1867, shall not apply to costermongers, street 
hawkers, or itinerant traders, as long as they 
carry on their business in accordance with 
the regulations from time to time made by 
the Commissioners of Police with the 
approval of the Secretary of State." 

The following regulations were made by the 
Commissioners of Police of the Metropolis, 
and approved by her Majesty's principal 
Secretary of State. They were issued on 
the 28th of December, 1869, and are still in 
force. 

. " 1. No barrow, cart, or stall, for the sale of 
articles in the street, shall exceed 9 feet in 
length, or 3 feet in width, and no part of any 
such barrow, cart, or stall, as regards the 
width, shall project beyond the wheels. 

" 2. No barrow, cart, or stall shall be placed 
or stand in any street or public way alongside 
another so as to lessen or obstruct the 
breadth of such street or public way by 
more than the width of one barrow, cart, or 
BtaU. 

" 3. No barrow, cart, or stall shall be placed 
or stand in any street or public way within 
four feet (measured along the length of any 
such street or public way) of another barrow, 
cart, or stall, which space of four feet shall be 
kept so as to enable passengers to pass and 
repass between the road and the footway. 

" 4. All costermongers, street hawkers, and 
itinerant traders shall when requested to do 
so by any inhabitant remove their barrows, 
carts, and stalls from before the house of 
such inhabitant in order to enable him to 
load or unload any vehicle at his door. 

" 5. No barrow, cart, or stall shall be placed 
or stand either wholly or in part on any street 
crossing. 

"6. Costermongers, street hawkers, and 
itinerant traders and their barrows, carts 

and stalls are hereby made liable to be 
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removed from any street and public highway 
in which they create an obstruction to the 
traffic, or where they are an annoyance to 
the inhabitants. The sixth section of the 
Metropolitan Streets Act, 1867, prohibiting 
the deposit of goods in the streets will not 
apply to costermongers, street hawkers, or 
itinerant traders so long, and so long only, as 
their business is carried on in accordance 
with the above regulations." 

Danckwertz showed cause.— The magistrate 
has found as a fact that there was an annoy- 
ance, and that the defendant had disobeyed 
the police regulations. The case is, there- 
fore, governed by Keep v. NewingUm Vesiry, 
[1894] 2 Q. B, 524 ; Wandsworth Board of 
Works V. Pretty, [1898] IQ.BA; 63 J. P. 132. 

(Channell, J.— As to that latter case, the 
Lord Chief Justice has intimated to us that 
he is anxious to have the point decided 
there re-argued in the present case. In that 
case there was no appearance on behalf of the 
respondent, and the Lord Chief Justice 
thinks it possible that some points may have 
been overlooked.) 

W. M. Thompson in support of the rule.— 
The proceedings here are not taken by the 
right person. A private person has no right 
to prosecute in such cases, it is the duty of 
the police or the local authorities. Summers 
V. Holbom Board of Works, [1893] 1 Q. B, 
612 ; 57 J. P. 326, shows that the Metro- 
politan Police Act, 1839 (2 & 3 Vict. c. 47), 
is an Act which deals only with the police in 
the metropolis, as is seen by Lord Coleridge's 
judgment on p. 617. A costermonger when 
he carries on his business mast cause some 
amount of obstruction and annoyance. The 
police are the proper authorities to enforce 
the regulations made by them. If private 
persons are allowed to proceed, then the 
Metropolitan Streets (Amendment) Act, 
1867, is practically a dead letter. If a private 
person is aggrieved he has his remedy by 
indictment. By the 6th Police Regulation 
a costermonger is protected if he obeys the 
preceding five regulations. They are the 
"above regulations" referred to, and no 
breach of them is found specifically by the 
magistrate. 

April 19.] Darling, J.— In this case a 
rule nisi has been obtained calling npon a 
metropolitan magistrate to show cause why 
he should not state a case in order that the 
conviction of the defendant by him might be 
quashed. The defendant, a costwrnongor, 
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was summoned, not by the police, but by a 
private shopkeeper, who was aggrieved and 
annoyed at the way the defendant carried on 
his business, and the magistrate found as a 
fact that the defendant had committed a 
breach of the police regulations made on the 
28th of December, 1869. These area number 
of regulations made under the authority of 
the Metropolitan Streets (Amendment) Act, 
1867, and deal with costermongers and 
itinerant traders, as to where they shall 
stand and the distance of the barrows from 
one another. The 6th Begulation provides : 
" Costermongers, street hawkers, and itinerant 
traders and their barrows, carts, and stalls 
are hereby made liable to be removed from 
any street or public way on which they create 
an obstruction to the traffic or are an annoy- 
ance to the inhabitants. The sixth section 
of the Metropolitan Streets Act, 1867, pro- 
hibiting the deposit of goods in the street 
will not apply to costermongers, hawkers, or 
itinerant traders so long, and so long only, as 
their business is carried on in accordance 
with those regulations.** The magistrate has 
found as a fact that the defendant did not 
comply with those regulations. The con- 
tention on behalf of the appellant is that 
by virtue of section 1 of the Metropolitan 
Streets (Amendment) Act, 1867, that section 6 
of the Metropolitan Streets Act, 1867, does 
not apply to costermongers, and that he is 
by virtue of that section a privileged persoor 
That is quite correct, but only so long as be 
carries on his business in accordance with 
the regulations made by the Commissioners 
of Police and approved of by the Home Secre- 
tary. It is argued for the appellant that a 
coster is of necessity an obstruction of the 
highway and annoyance to the shopkeepers, 
and that the Legislature has expressly said 
that he may be an annoyance and a nuisance. 
It is enough for the costermongers to say 
"I obey all the regulations as to the size 
and placing of my barrow, and when I have 
complied with those regulations I may be 
a nuisance and annoyance.** In my opinion 
the Legislature has not enacted anything 
of the sort. The costermonger is bound 
to obey all the regulations just as much as 
any other person, and the magistrate in this 
case has found as a fact that he has not 
complied with all the police regulations, 
namely, that he has disobeyed section 6. The 
next argument for the appellant is that the 
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police in this case did not prosecute and that 
no one else has a right to do so. There is 
no authority in support of that proposition, 
nor can any reason be given why the inhabi- 
tants should be deprived of their ordinary 
right to take proceedings by way of summons 
in respect of that which is a grievance within 
the police regulations. It is suggested that 
the only right the inhabitants had was to 
indict the costermonger for a nuisance. 
That is a most fantastic contention. Here 
is a grievance suffered by a single shopkeeper, 
and it may be by no one else, and it is 
suggested he must indict the costermonger 
for a nuisance at common law. But if it is 
only a single tradesman who suffers, then 
there is no public, and therefore no indictable 
nuisance, and any such proceeding would 
of necessity fail. If ever there was any 
doubt in this case I think it is entirely re- 
moved by the case of Wandsworth Board of 
Works V. Pretty (supra}. In ordinary cir- 
cumstances it would be quite sufficient to 
say that we are bound by that decision, but 
in that case there was no appearance or argu- 
ment on behalf of the costermongers, so we 
have thought ourselves at liberty to hear 
all the arguments in the present case. 

Channell, J. — ^I am of the same opinion, 
and I think the rule must be discharged. 
TV hen the rule nisi was obtained from my 
brother Lawrance and myself attention was 
drawn to the decision in the case of Wands' 
worth Board of Works v. Pretty (supra}, 
which it was suggested was not altogether 
satisfactory. We should have declined to 
grant the rule on that ground, but an affidavit 
however was read which stated that the 
defendant was carrying on his business as 
a costermonger in accordance with the police 
regulations, in which case the decision in 
Wandsworth Board of Works v. Pretty (supra) 
would not have been in point. We accord- 
ingly granted the rule nisiy and we pointed 
out that if that fact was contradicted, as 
will probably turn out to be the case, that 
the rule would be discharged. Now the rule 
having been so granted the Lord Chief 
Justice intimated to us his desire that his 
decision in the case of Wandsworth Board of 
Works Y. Pretty (supra} should be fully re- 
considered as it had only been argued on 
behalf of the appellant, and matters may 
have been overlooked which might affect 
his judgment. But, as we expected, an affi- 
davit of the magistrate has been read ^^f^^]r> 
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which states that he found as a fact that the 
def eDdant was not carryini; on his business of 
a costermonifer in accordance with the police 
regulations. It follows then that the deci- 
sion in Wandsworth Board of Works v. Pretty 
(jsuprd), if right, is directly in point. If we 
grant the rule for the magistrate to state a 
case, the fact that the defendant was not 
carrying on his business in accordance with 
the police regulations will appear in it. No 
point is taken that the facts did not bring 
the case within the statute, but that section 6 
of the Metropolitan Streets Act, 1867, only 
applies when the costermonger is not carry- 
ing on his business in accordance with the 
police regulations. The argument with regard 
to those regulations is that the words of the 
exempting statute, the Metropolitan Streets 
(Amendment) Act, 1867, " So long as they 
carry on their business in accordance with 
the police regulations," mean so long as they 
carry on their business in accordance with 
so much of the regulations as apply to the 
length of their barrows, the distance apart 
from each other, &c., and that the words do 
not include Regulation 6. In my opinion it is 
impossible to get that meaning out of the 
statute. The r^ulations in question are 
those which the Commissioners of Police, 
with the approval of the Secretary of State, 
think fit to make. Those authorities have 
the power by such regulations to give special 
protection to the costermonger, but they 
have not thought fit to do so. The utmost 
effect that the exception in favour of coster- 
mongers can have is that the magistrate in 
order to convict must find that there is a 
real and substantial annoyance in fact, and 
he would not be justified in convicting 
merely because the costermonger does some- 
thing which would not be justified because 
the street is a highway. The magistrate 
must, in order to convict, come to the con- 
clusion, not merely that the technical offence 
of obstructing the highway has been com- 
mitted, but that there is obstruction in fact. 
That is the only effect that can be given to 
these regulations, and as the magistrate has 
found as a fact that the regulations were not 
observed it is useless to order him to state a 
case, and the rule must, therefore, be dis- 
charged. Rule discharged. 

Solicitors for the defendant : George Bell 
and Company. 

Solicitors for the proseoator : Wontner and 
Sons. 
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Mayl. 
REG. V. GLAMORGANSHIRE COUNTY COUNCIL. 

Local government — County council — ^Appre- 
hended riot — Expenses of maintaining 
military force. 
A county council are not liable to pay far (he 
expenses of feeding and lodging a military 
force called in by the county justices in 
case of apprehended riots. 
Rule nisi obtained at the instance of James 
Miller and others ordering the county 
council of the administrative county of 
Glamorgan to show cause why a writ of 
mandamus should not issue directed to them 
commanding them to pay certain sums 
amounting together to the sum of 
2,504Z. 14a. Ad, to the said James Miller and 
others. 

The facts of the case as they appeared 
upon the afiidavits were as follows : — 

On the 26th, 27th, and 28th of May, 1898, 
serious riots occurred at Merthyr Tydfil and 
Dowlais, in the county of Glamorgan, in con- 
nection with the coal strikes, and the justices 
of the Merthyr Tydfil division called in a 
military force. Subsequently the justices 
of the Aberdare division, fearing distur- 
bances in their division, on the 9th and 10th of 
June called in a further military force from 
Devonport, consisting altogether of 200 men 
with ofidcers, 50 infantry being allotted to 
Aberdare, 50 to Mountain Ash, and 100 
cavalry to Aberaman. The Aberdare justices 
directed their clerk and the colonel of the 
local volunteers, who had made similar 
arrangements in 1893, to make arrangements 
for the feeding and lodging of the military 
at Aberdare and Aberaman, and the justices 
specially directed that the men were to be 
kept together. Similar directions were given 
by the justices to one of themselves in regard 
to the men to be stationed at Mountain Ash. 
These arrangements were made accordingly 
with the prosecutors, who were tradesmen, 
by the justices' clerk and the colonel of 
volunteers at Aberaman and Aberdare, and 
by the particular justice at Mountain Ash. 
In each case the prosecutors were told that 
the county would be responsible for pay- 
ment, and the rates of payment were either 
agreed upon immediately or fixed shortly 
after the military had arrived. All the 
arrangements were reported to and approved 
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of by the chief constable of the county. 
After the arrival of the troops the prose- 
cutors supplied them with food and drink, 
and the infantry officers also with lodgings, 
during the whole period that they remained 
there, until the 13th of September, 1898. 
During that period the accounts, made ont 
in the name of the county council up to the 
Slst of July, were sent in to the clerk of the 
county council and at his request were 
certified by the justices as correct. Sub- 
sequently the accounts similarly made out 
from the 1st of August up to the 13th of 
September were certified by the justices and 
sent in to the county council. The accounts 
were submitted to a sub-committee of the 
standing joint committee of the county 
council and quarter sessions. The standing 
joint committee on the report of the sub- 
committee recommended payment by the 
county council to the prosecutors of sums 
amounting together to 1,350Z. U. 3d., as 
against 2,504/. 14«. 4eZ., the total amount 
claimed by the prosecutors, such payments 
to be accepted in full discharge of all claims. 
These offers were rejected by the prosecu- 
tors, who thereupon obtained the present 
rule. 

H. L. Stephen (JJ. E. Asquiik, Q.C., with 
him), for the county council, showed cause. — 
There are two questions raised by this case. 
First, whether the county council are liable 
to pay anything at all ; and secondly, if so, 
how much is the county council liable to 
pay, and how is the amount to be assessed ? 
We contend that the county council is not 
liable to pay anything, but if it is liable, 
then it is only liable to pay so much as the 
standing joint committee recommend. If 
the county council is liable at aU it must be 
under some provision in the Local Qovern- 
ment Act, 1888. The only section which 
might possibly refer to the matter is sec- 
tion 66, and if that section applies then the 
county councO are, under it, only liable to 
such amount as may be sanctioned by the 
standing joint committee. The expenses of 
special constables are the subject of a special 
enactment (1 & 2 Will 4, c. 41, s. 13) which 
cannot be extended to cover this case. 
Troops are always an Imperial charge, 
although police may be a local charge only. 
The expenses of military forces called in in 
aid of the civil power cannot be thrown on 
the local ratepayers (jChde^ Military Forces 
of ike Orowrij vol ii. p. 142). The purposes 
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for which the county rate is available are 
strictly limited by statute, 15 & 16 Vict. c. 81, 
8. 21, and 12 Geo. 2, c. 29. The power of the 
justices to call in the aid of troops is founded 
on their power to call out the posse comitcihis. 
That depends upon statute 2 Hen. 5, st. 1, 
c. 8, and in that Act there is an express 
provision that the expenses of the justices 
are to be paid by the Grown. Charges on 
local taxpayers for mustering of military 
forces by justices of the place are contrary 
to the Petition of Bight and the Bill of 
Bights. In statutes expressly making 
soldiers available for civil purposes the 
expense is not cast upon local taxpayers. 
See 14 Car. 2, c. 11, s. 30, and 22 Car. 2, c. 1, 
s. 9. The provisions of the Army Act 
(44 & 45 Yict. c. 58) as to billeting seems to 
contemplate that method of paying the 
expenses of soldiery when called oat in aid 
of the civil power for the suppression of 
riots as well as when actually on the march 
for purely military reasons. 

C. A, Russell, Q.C., and 8, O, Lushington 
for the prosecutors. — The military when 
called in to aid the civil power for the 
suppression of riots act as civilians only, 
according to Lord Bowen in his report on 
the Featherstone Biot in 1893, and to Lord 
Chief Justice Tindal in his charge to the 
grand jury at Bristol, 3 St, Tr. N. S. 5. It 
is the duty of the justices to call into their 
assistance a sufficient force for keeping the 
peace within their jurisdiction. The neces- 
sary expenses incident to the performance 
of their duty are payable out of the county 
rate. Rex v. Lthahitants of Essex, 4 T. R. 
591. That case was followed in many 
others, Rex v. Tower Hamlets, 1 B.<& Ad, 22 ; 
Attorney-General v. Norwich, 2 Mp, & Or, 
406 ; Attorney-General v. Pearson, 2 Ck>lL Ch. 
Cos, 581 ; Stops v. Northampton J J,, 4 T, L. R, 
79. There are analogous cases with 
regard to the expenses of high constables 
under 41 Geo. 3, c. 78, s. 2 ; Rex v. Leicester J J*, 
1 B, <& C, 6, and special constables under 
1 & 2 WilL 4, c. 41, s. 13. If the assistance 
of police from another force had been 
obtained the whole of the cost would have 
fallen upon the police rate of the county of 
Glamorgan, except so far as expressly 
excluded by agreement ; see the Police Act, 
1890 (53 & 54 Vict. c. 45), s. 25, and Reg, v. 
West Riding Council, [1895] 1 Q. B. 805. The 
provisions of the Army Act as to billeting 
are inapplicable to such emergencies as j 
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the calling out of troops in aid of the civil 
power. They apply only to the ordinary 
moTement of troops. The Queen's Begnla- 
tioDB, 1898, paragraph 295, lay down that the 
chief constable of a county is the civil 
authority to whom the officer commanding 
troops called out in aid of the civil power will 
look to make arrangements for accommoda- 
tion, food, and other immediate requirements. 
In Rex V. Finney, 3 St. Tr. N, S, 1, it was 
part of the charge made against the Mayor 
of Bristol that he, knowing that the 
yeomanry were expected, was in such a 
situation that he could not receive them. 
(See summing up of LiiUedale, J., at p. 531.) 
It is for the benefit of the county that the 
troops are called in. The expenses of the 
prosecution of rioters at the assizes would 
be payable out of the county fund, and the 
expenses of compensation for damage done 
by rioters would, under the Biot Damages 
Act, 1886, fall on the police rate for the 
county. As to the amount payable by the 
county, that ought to be a reasonable 
amount, and the question as to what was 
reasonable could be raised on a return 
of the court and settled on an issue directed 
to be tried on the return. 

Darling, J. — In this case a rule has been 
obtained for a mandamus to the county 
council for the county of Glamorgan for the 
payment of certain sums for the expenses of 
maintaining troops called in by the justices 
under an apprehension of riots, and it was 
suggested in the alternative that the man- 
damus might go for such amounts as might 
be reasonable. If the court had had power 
to make the rule absolute the mandamus 
would probably have been in the latter form, 
for such amounts as might be reasonable. 
But the court is of opinion that the rule 
must be discharged, and I am authorised to 
say that my brother Wills, who has heard 
Mr. RusselVs argument on the main point, 
agrees with us that it must be discharged. 
We were much indebted to Mr. Stephen for 
his lucid argument in the absence of his 
learned leader and for his citation of 
authorities. It is said on the other side that 
the justices had a right to ask for the 
assistance of the troops under the circum- 
stances which existed in this case. Justices 
have often exercised that right, and if any 
authorities were wanting to justify them we 
need only refer to the opinions of Lord 
Raymond, when he was Attorney-General, 
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set out in 2 Clode's Military Forces of the 
Crown, at p. 132, and of Lords Eldon and 
Redesdale, when they were the Law Officers 
of the Crown, in 2 Clode's Military Forces of 
the Crown, at p. 644. From these opinions it 
is perfectly plain that the justices have the 
same right to ask for the assistance of the 
soldiery as they have to ask for the assistance 
of anybody else in preventing a riot or 
breach of the peace, but even if the soldiery 
are called upon as citizens they are still 
bound to obey the orders of their military 
officers, and if they do not they are liable to 
be punished. Now in the present case these 
soldiers were sent for from Devonport, out- 
side the county of Glamorgan, but when 
once they came into the county, under the 
orders of their military superiors, the justices 
had the same right to call upon them for 
their assistance as they had to call upon any 
civilians in the county. The soldiers came 
into the county under military orders, and 
could not have been caUed upon by the 
justices to assist them unless they had been 
brought into the county in obedience to the 
orders of their officers. But although they 
then, on coming into the county, became liable 
to be called upon by the justices like any 
other citizens, ^ey were still bound also to 
obey their own officers, and if they did not 
do so they might have been punished by 
military law. It was said, however, that 
being called upon as civilians to aid the dvil 
power the county ought to pay for the 
expenses of maintaining them. I have no 
doubt that the county has often paid in 
similar cases. But no authority was cited 
for the proposition that the county are bound 
to pay, except for the expenses of special 
constables under a particular statute. On 
the other hand, the provisions of 2 Hen. 5, st. 
1, c. 8, were cited, which, after reciting 13 
Hen. 4, c. 7, against riots to the effect that 
the justices of the peace with the sheriff 
and undersheriff should in case of riot 
come with the power of the county and 
arrest the rioters, &o,, enacted that **the 
said justices aud other officers aforesaid 
shall execute their offices aforesaid at 
the King's cost iu going, tarrying, and 
returning in doing their said offices by 
payment thereof to be made by the sheriff 
of the same county for the time being 
by indentures betwixt the sheriff and the 
said justices and other officers aforesaid to be 
made of the payment aforesaid, whereof the ^ 
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said sheriff upon his account in the Ex- 
chequer may have due allowance.*' Now, of 
course, at the time of the passing of that 
statute there was no standing iLrmy, but the 
feudal militia performed the same services, 
and the sheriff was to pay the expenses and 
be allowed for them in his account with the 
Grown. It was not contended in the present 
case that the soldiery should be paid other- 
wise than by the Grown, but only that the 
expenses of their board and lodging should 
be paid for by the county. But the Grown 
usually bears that expense and must bear it 
also in times of riot. Another point taken 
was the possibility of the refusal of the aid 
of the troops if their maintenance was not 
promised to be paid. That case may be 
dealt with when it arises, if ever it does. 
But we are of opinion that in the present 
case, both on authority and principle, there is 
no power for payment of these expenses by 
the county, and the rule must, therefore, be 
discharged. 

Ghannell, J. — I am of the same opinion. 
This rule being for a mandamus it is neces- 
sary for those who ask us to make the rule 
absolute to show a duty which has to be 
performed, and of which the court can direct 
performance by a maTidamus, The question, 
therefore, seems to be whether it is made 
out that those who are administering the 
county fund are under any duty to pay out of 
it either the specific expenses that are claimed 
in this case, or a reasonable amount in respect 
of those specific expenses, or whether they 
are under any duty to pay out of the 
county fund any general class of expenses 
within which these expenses can be brought. 
It is admitted that there is no statute directly 
dealing with this question, and the whole 
point, therefore, is, Is there any general duty 
on those who administer the county fund 
to pay any class of expenses within which 
these expenses can be brought ? I 
have been unable to see, upon the argu- 
ment, that there is. Treating the troops 
simply as soldiers, it was made quite clear 
by Mr. StepherCs able argument that there is 
no power to charge local ratepayers with any 
such expense, and not only is there no power, 
but upon the statute (the Petition of Bights, 
5 Gar. 1, c. 1) which he quoted there is a 
positive prohibition against anything of the 
kind. Therefore, treating them as military, 
no cost in reference to them can be thrown 
upon the county ratepayers. As soldiers, 
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assuming, as I am willing to assume, on this 
occasion that they were lawfully employed, 
all the cost with reference to them must be 
raised by Imperial taxation, as it is called, 
and not by local taxation. But treating 
them not merely as soldiers— and the autho- 
rities show that if they had been called upon 
to act in suppressing a riot they would 
not have done so as soldiers, but as 
citizens, and Mr. Russell I think made that 
the foundation of his argument — treating 
them as citizens, then the question is whether 
there can be made out any general duty upon 
the county ratepayers to pay generally for 
the expenses of keeping the peace. For my 
own part I am somewhat surprised to find 
that there is nO authority for that, and 
upon the argument I am unable to see that 
there is any such duty. It is true that there 
is a special machinery for keeping the peace. 
There are the ordinary county police, and 
they are paid for by the county and out of 
the county fund. They are managed under 
the Local Government Act, 1888, by the 
standing joint committee of the quarter 
sessions and of the county council, but they 
are paid for out of the county fund. That 
is by a very special provision. Then there 
is also statutory provision in reference to 
extra assistance, if extra assistance is wanted, 
namely, in reference to special constables. 
But that again is very special; there is 
special legislation on the subject. The 
most, therefore, that you can find is 
that, so far as there is any special legisla- 
tion in reference to the expenses of 
maintaining the peace, all those expenses 
are thrown by the special legislation upon 
the county. But that is the act of the 
Legislature. It merely shows what the 
policy of the Legislature is, and it shows 
upon what fund expenses of this character 
would be likely to be thrown by the Legis- 
ture if they had expressly provided for it; 
but it does not appear to me to show that 
there is any general duty upon the part of 
the county, in the absence of special statutory 
provision, to pay the expenses of keeping 
the peace, nor do I know any particular reason 
why those expenses should be thrown upon 
the county as distinguished from any other 
area. For all sorts of purposes England has 
at various times been divided into districts 
of a most varied character. For some reason 
— ^the history of which I do not at the present 
time know, if I ever have known it — for t 
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some reason the cost of compensating 
damage done by rioters was thrown upon the 
hundred, and it is only by quite recent legis- 
lation that it has been put upon the police 
district, and the police district, I suppose, in 
many cases would correspond with the 
county, but not always. The result of that 
is that it shows there was not always any 
general intention on the part of the Legis- 
lature that a county as dlBtinguished from 
any other area should pay the expenses with 
reference to riots. I see no reason myself why 
they should be fixed upon the county more 
than on any other area. It is to the interest 
of the whole country that riots should be put 
down, and that the peace should be preserved. 
Of course, if you are filing a particular 
expense on any particular area you must 
draw the line somewhere. Where you have 
a boundary you will always have cases with 
reference to things that arise close to the 
boundary, and you always get into some 
difficulty, but I see no reason why you 
should fix the liability upon the county more 
than upon any other area. In this case, I 
suppose, the expense was for the benefit, not 
only of the county of Glamorgan, but also of 
the adjoining county of Monmouth, which is 
pretty near the scene of these apprehended 
disturbances, and also of the county of Brecon. 
There is no reason why the expense should 
be regarded as for the benefit of one 
county more than of another. Then another 
ground upon which Mr. Russell relied was 
that the justices who ordered it, and upon 
whom the duty of maintaining the peace is 
laid, are local justices, justices of the county, 
but they are not, as far as I can see, in any 
sense officers of the county, or servants of 
the connty, they are officers of the Crown, 
with a local jurisdiction within the county. 
I do not see that that gives them necessarily 
any power to charge the county ratepayers 
as distinguished from any other ratepayers 
with this burden. The general result is that 
I am unable to find that it has been made 
out that there is a duty upon those who 
administer the county fund to pay expenses 
of this character. It must be admitted that 
there is no specific duty to pay these par- 
ticular expenses. That being so, I think this 
rule for a mandamus must be discharged, and 
it is unnecessary to consider the question of 
form. With reference to the question of 
form, I am inclined to think that if the duty 
could have been made out it must depend 
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upon what that duty was, but at all events 
I should have thought it would be only to 
pay the reasonable expenses. As Mr. Russell 
suggested, it would then be a question on the 
return whether the expenses were reasonable, 
but as to that it is not necessary to give any 
definite opinion, because I think the rule 
must be discharged on the main ground. 

Darling, J.— Although the rule will be 
discharged, we think that this is a case in 
which each party should bear their own 
co8*8. jiuU discharged. 

Solicitors for the prosecutors : Bell, Brod- 
rick and Gray, for Linton and C. and W. 
Kenshole, Aberdare. 

Solicitors for the defendants: Cheston 
and Sons. 
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COURT OF EXCHEQUER. SCOTLAND. 



May 26 ; June 9. 
[Before Lord Stormonth Darling.] 

LORD ADVOCATE V. CAR8E. 

Finance Act, 1898 (61 & 62 Vict. c. 10), s. 4 
— Prohibition against grogging spirit 
casks — Alleged object, preservation of 
casks— Penalties— Mitigation. 

C. vjas a dealer in spirits. He had been in the 
habit, as casks were emptied, or shortly 
thereafter, of causing to be poured therein 
either a small quantity of water or a small 
quantity of rinsings previously obtained 
from spirit casks. The quantity varied 
from about one-quarter to three-quarters of 
a gallon, according to the size of the cask. 
This was alleged to be done for the purpose 
of keeping the wood wliat is technically 
termed '* sweet *' and preventing the destruc- 
tion qfthe casks, but an effect of the opera- 
tion vHis proved to be the extraction of the 
spirits absorbed in the wood qf the casks. 
An informaiion under section 4 of the 
Finance Act, 1898, was laid against Aim, 
claiming a penalty in respect of each of 
22 ca^ks treated as described. 

Held, that C. was guilty of the coniraventiatu 
charged, and had incur9*ed the penalties 
sued for. 
This was an information brought by the 
Lord Advocate, as representing the Commis- 
sioners of Inland Revenue, against Thomas 
Carse, dealer in spirits, Musselburgh, for con- t 
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traventions of section 4 of the Finance Act, 
1898 (61 & 62 Vict. c. 10). Section 4 is as 
follows :— " (1) A person shall not (a) subject 
any cask to any process for the purpose of 
extracting any spirits absorbed in the wood 
thereof, or (fi) have on his promises any 
cask which is being subjected to any such 
process, or any spirits extracted from the 
wood of any cask. (2) If any person con- 
traTenes this section he shall for each offence 
incor a fine of 50^. (3) All spirits extracted 
in contravention of this section shall be 
deemed to be spirits unlawfully kept or 
deposited within the meaning of the Spirits 
Act, 1880 (43 & 44 Vict. c. 24), and every cask 
which is being subjected to any such process, 
or which, being upon premises upon which 
spirits so extracted are found, has been sub- 
jected to any such process, shall be forfeited." 

The information charged Carse with 
having on the 10th of November, 1898, on 
his premises 22 casks which were being 
subjected to a process for the purpose of 
extracting the spirits absorbed in the wood 
of the casks. It contained 22 counts, under 
each of which a penalty of 50Z. was claimed, 
or 1,1002. in all. Carse pleaded not guilty. 
He admitted that he had on his premises the 
casks set forth in the information, but denied 
that any of them were then and there being 
subjected to a process for the purpose of 
extracting the spirits absorbed in the wood 
thereof. He had for many years been in the 
habit as casks were emptied, or shortly 
thereafter, of causing to be poured therein, 
sometimes without previous rinsing, either a 
small quantity of water or a small quantity 
of rinsings previously obtained from spirit 
casks, and which rinsings he caused to be 
kept in a barrel for the purpose stated. The 
quantity so poured in varied, he said, from 
about one-quarter to three-quarters of a 
gallon, according to the size of the cask. This, 
he alleged, was done for the purpose of keep- 
ing the wood what is technically termed 
" sweet/' and preventing the casks going to 
destruction, which would happen if they 
were allowed to become dry by exposure to 
sun and air. He also pleaded that the infor- 
mation was defective in that the separate 
counts therein constituted only one offence 
under the statute, rendering him liable in one 
penalty only; that the operations complained 
of were not an offence under the statute; 
and that, in any view, the penalties claimed 
were excessive and should be mitigated. 
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The information was heard on the 26th of 
May and the 9th of June, when evidence 
for the prosecution and defence was led. 
The capacity of the casks varied from 30 
gallons to 135 gallons, and the strength of the 
liquid or " grog " found in the casks on the 
10th of November varied from 25*2 under 
proof to 817 under proof, and the bulk 
quantity varied from 0'4 gallons to 3*3 
gallons. The total bulk quantity found was 
25-2 gallons. The total quantity at proof 
was 11*2 gallons. It was proved that a result 
of the defender's practice or operations was 
to extract the spirits which the wood of the 
casks had absorbed. 

The Solicitor-General iScott Dickson, Q.C.) 
and Young for the Crown. 

Oraigie and Burt for the defender. 

June 9th.] Lord Stormonth Darling.— 
In the case of Lord Advocate v. Stewart 
(ante, p. 311), which I decided on the 30th 
of March last, I have said all that I 
have to say on the policy of section 4 of the 
Finance Act of last year, on the difference 
between the two operations of grogging and 
rinsing, on the grogging of each cask being a 
separate offence, and on the power of the 
Exchequer Court to mitigate fines. There- 
fore in this case I shall confine myself 
strictly to its own special circumstances. 
The charge against the defender is that he 
has subjected 22 casks to a process for the 
purpose of extracting the spirit absorbed in 
the wood of the casks; and the defence 
really comes to this, that what was done was 
not done for the purpose of extracting the 
spirit from the wood but for the purpose of 
preserving the casks. Now it cannot be 
disputed that each of these 22 casks was 
found by the Inland Revenue officials on 
the 10th of November last to contain grog of 
more or less strength. I think there were in 
all something hke 11 gallons of spirit in the 
casks. It is also clear that the liquid 
which had been put into those casks 
was not, except in three or four cases, 
pure water, but a weak mixture of 
whisky and water ; in other words, the liquid 
used was the rinsings from other casks. 
There is some evidence to the effect that 
that is not so effective a method of extract- 
ing the spirit from the wood of a cask as 
putting in pure water, and undoubtedly the 
amount put in was not so large as one would 
have expected if the sole purpose or the 
main purpose of the defender had "^^^^^^^t^^^T^ 
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get the spirit oat of the wood. But in the 
view which I take of this section it is 
not necessary to inquire too closely into 
the motives of anyone who is charged with 
a contravention of it. What the Legislature 
prohibits is the subjecting of any cask to any 
process for the purpose of extracting the 
spirit absorbed in the wood. It says nothing 
about putting in a particular kind of liquid 
or indeed about putting in liquid of any 
kind, although I suppose that is the only 
method by which spirit can be extracted. 
What it prohibits is any process which is 
used for that purpose. Now, if Mr. 
Craigie were right in saying that you 
cannot convict a man for contravening this 
section without probing the depths of his 
mind and ascertaining that his real motive 
was to extract the spirit from the wood, 
it might be difficult to pronounce a finding 
against this defender, but it would also be 
difficult to pronounce a finding against any 
defender. What I apprehend the statute to 
have intended was that, inasmuch as the 
process of grogging was found, in the 
majority of cases, to end in the sale of the 
spirit so obtained without paying duty, the 
Legislature thought it better to cut the 
gordian knot, and to prohibit grogging 
altogether. Therefore, I think the section 
means that, if a man puts liquid into a cask 
and leaves it there, with the effect of extract- 
ing spirit from the wood, and does so with 
knowledge of the effect, he is to be held 
guilty of a contravention, although the 
extraction of the spirit may not have been 
the sole purpose which he had in view. Now 
the other purpose which Mr. Craigie says his 
client had in view, and which was not only 
his main but his sole purpose, was to 
preserve the cask. I greatly doubt on the 
evidence whether this was so. It is a little 
odd that no independent witnesses are 
brought to say that they ever followed the 
same practice, or that the practice is neces- 
sary. But if I am right in my construction 
of the statute it is enough to hold that the 
defender knowingly used a process which had 
the effect of extracting spirit from the wood. 
I ought to add that I see no reason for 
making any distinction in the case of the 
gin and sherry casks. It may have been a 
mistake to have grog in these, but grog was 
undoubtedly found in them, and the whole 
thing was part of a general system. I shall 
therefore find for the pursuer upon all the 
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counts of the information, and I shall f oUow 
the course I took in the previous case, and 
adjudge the defender to pay the sum of 
110/., being 5/. in respect of each count. But 
of course I do so leaving entirely open the 
question of further remission by the Revenue 
authorities, whose power in that respect is 
unlimited, and ought not to be affected by 
any mitigation which I think it right to make. 
They have information which I cannot have, 
and therefore any mitigation which I make 
is necessarily of a very cautious kind, and is 
not intended to prevent the Revenue autho- 
rities from going further in that direction if 
they see fit to do so. 

Judgment for the Crown, toith costs. 
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Jidy 7. 
GUARDIANS OP THE POOR OP THE CALNE POOR 
LAW UNION V, GUARDIANS OP THE POOR 
OP THE PARISH OF ST. MARY, ISLINGTON. 

Poor law— Settlement— Three years' resi- 
dence — County council order dividing a 
parish under 51 & 52 Vict. c. 41, s. 57— 
Residence partly before and partly after 
date of order — Construction of clause 
preserving irremovability. 
This was an appeal against an order of 
removal adjudging the parish of Calne Within, 
in the Calne Union, to be the last place of 
legal settlement of one Robert Ball. It was 
admitted by the appellants that the pauper 
had resided in the locality constituting the 
present parish of Calne Within for a period 
of more than three years, viz., from about 
May, 1887, till August, 1891, under such 
circumstances as would have given him a 
settlement in the parish of Calne Within 
had such parish been in existence during the 
whole of that period. But an order coming 
into force on the 25th of March, 1890, had split 
up the district which, prior to that date, had 
constituted the parish of Calne, the major 
part becoming a new parish of Calne Within, 
the minor part uniting with some other 
{Nurishes to form a new {Mtrish of Calne 
Without. The respondents admitted that 
residence in the old parish of Calne could 
not be reckoned as residence in the new 
parish of Calne Within unless special pro- 
vision was made therefor by the order o| 
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St. Mary, Islington. 
1890 iDorhing Union v. St. Saviour's Union, 
[1898] 1 0. B. 594 ; 62 J. P. 308), but sub- 
mitted that section 16 of the order did in 
effect preserve such residence. 

Section 16 says : "' Any person who shall 
have acquired a status of irremovability in 
the existing parish of Calne shall be deemed 
to have acquired a status of irremovability 
from Calne Within or Calne Without, 
according as he shall reside on the 25th of 
March, 1890, or (if he shall be in receipt of 
relief) according as he was residing at the 
time of becoming chargeable in Calne 
Within or in Calne Without.'' 

R. C. Glen (Sydney Davey with him), for 
the respondents, maintained that as the 
status of irremovability was preserved, and 
as such status in the case of the pauper was 
acquired by residence for a period of almost 
three years before the date of the order, 
section 16 implied that such residence was to 
be reckoned as residence in the new parish 
of Calne Within. This length of residence 
being added to the subsequent residence 
makes in all more than three years, and 
creates a good settlement. Moreover, the 
spirit of the order is to be seen in section 15, 
preserving settlements obtained in the 
parish of Calne before the date of the order, 
and in section 18, which relates to other 
parishes affected by the order, and specifi- 
cally says that, " for all purposes of settle- 
ment and removal of pauper's residence in 
any one of those parishes is to be deemed 
residence in the new parish incorporating 
them." (Eeigate v. Croydon, 14 App, Cos, 465 ; 
53 /. P. 580, was also cited.) 

Oewrge Elliott, for the appellants, urged 
that, although section 16 maintained a status 
of irremovability, it did not bear the con- 
struction of the respondents, for otherwise 
it would happen that, although two years' 
residence before the date of the order could 
be added to subsequent residence, any resi- 
dence of less than one year (fi,g,, 11 months, 
25 days) — ^not being sufficient to maintain a 
status of irremovability — could not be added 
to subsequent residence. 

After evidence had been heard respecting 
a subsequent settlement (alleged by the 
appellants to exist in the parish of Newing- 
ton), and judgment thereon had been given 
in the respondents' favour. 

The C h a irm an (B. Loyeland-Lovbland, 
Q.C.) stated that the decision of the court 
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was that the order appealed from must be 
annulled with costs, excepting as regards 
the costs of witnesses who had been subpcened 
in relation to the alleged Newington settle- 
ment. The court agreed to state a case for 
the High Court. 
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March 18. 
CRISP V. LONDON COUNTY COUNCIL. 

Metropolis — ^Dangerous structures — Removal 
of— Breaking up pavement— Duty of 
county council to restore pavement after 
removal of boarding— Liability of county 
council for injury caused by non-reinstate- 
ment — Metropolis Management Act, 1855, 
(18 & 19 Vict. 0. 120), BS. 109, 122— 
London Building Act, 1894 (57 & 58 
Vict. c. ccxiii.), ss. 106, 107. 
The London County Council are not hound 
under sections 109 or 122 of the Metropolis 
Management Act, 1855, to give a vestry 
notice of their intention to remove the 
pavement and erect a hoarding when they 
are about to remove a dangerous structure 
under Part IX.ofthe London Building Act, 
1894 ; aitd if in the course of the removal 
of a dangerous structure they remove the 
pavement for the purpose of erecting a 
hoarding, they are not bound to reinstate 
the pavement on the removal of the hoarding, 
and are consequently not liable for injuries 
caused to a person by its non-reinstatement. 
Further consideration before Wills, J., in 
an action tried with a special jury. 

The plaintiff, Martha Crisp, claimed 
damages for personal injuries sustained owing 
to the alleged negligence of the London 
County Council (the defendants) or their 
servants. 

Li the statement of claim the plaintiff 
alleged that the defendants caused or allowed 
certain paving stones in Mansion-house - 
street, Lambeth, to be taken up and removed, 
and that on the 7th of August, 1897, while 
the plaintiff was passing along the footway 
her foot caught in a hollow place caused by 
the removal of the paving stones, and that 
she fell and sustained severe injuries. 

The defendants alleged that in December, 
1895, the house No. 8, Mansion-house-street, 
Lambeth, was certified by the district T 
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Bnrveyor, under Part IX. of the London 
Building Act, 1894, to be in a dangerous state, 
and that the defendants, upon receiving 
the certificate of the district surveyor to 
that effect, served notice upon the owner of 
the house pursuant to section 106 of the 
London Building Act, 1894, requiring him 
forthwith to take down, secure, or repair 
the same. 

The owner failed to comply with this 
notice, and the defendants, in February, 1896, 
obtained from a metropolitan police magis- 
trate an order, under section 106 of the Act, 
upon the owner to take down, secure, or repair 
the structure within 14 days. As the owner 
did not comply with this order within the 
time limited, the defendants in March, 1896, 
acting under the powers conferred by 
sections 106 and 107 entered upon the premises 
and caused the dangeroas part of the struc- 
ture to be taken down, and for this purpose 
they had shored it up and caused a proper 
hoarding extending over the footway in 
front to be put up for the protection of 
passengers, and they caused part of the 
surface of the footway within the hoarding 
to be taken up for the purpose of inserting 
therein a shore to secure the structure and 
the posts of the hoarding and fixed the 
shore and posts in the footway. The defen- 
dants applied for and received from the 
owner 11/. Is. 9d, for the xMtyment of their 
expenses in connection with the work. 
The house was afterwards rebuilt by the 
owner and after the rebuilding the hoarding 
was removed, but the paving stones of the 
footway were not reinstated. 

The particulars of the negligence deliv- 
ered by the plaintiff alleged that the defen- 
dants should have obtained the usual license 
from the Lambeth vestry to remove paving 
stones for the purpose of the hoarding, and 
should have notified to the vestry their 
intention to remove the paving stones so as 
to secure their reinstatement afterwards, or 
should have requested the vestry to remove 
and afterwards reinstate them, or should 
themselves have seen to the due reinstate- 
ment of the paviog stones taken up by them, 
and that the defendants were acting in breach 
of their duty as a public body in removing 
the pavement of a highway without making 
due provision for its. reinstatement, and that 
they were not properly exercising the powers 
conferred on them by the London Building 
Act, 1894, and other Acts. 

886 
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The jury found for the plaintiff for 4SH. 
damages, and the question now was whether 
the plaintiff had made out a liability as 
against the defendants. 

The Metropolis Management Act, 1855 
(18 & 19 Vict. c. 120), provides :— 

Section 109. "No company or person shall 
break up or open the pavement, surface or 
soil of any street the paving whereof is under 
the control and management of the vestry. . . 
without having previously given three dear 
days* notice in writing to such vestry,'' &c. 

Section 122. " It shall not be lawful for 
any person to erect or set up in any street any 
hoard or fence or scaffold for any purpose 
whatever . . . without a license in writing 
first had and obtained from the clerk or 
surveyor of the vestry or district board of 
the parish or district," &o. 

The London BuUding Act, 1894 (57 & 58 
Vict. c. ccxiii.), deals in Part EX. (sections 102 
to 114 inclusive) with dangerous structures, 
and provides :— 

Section 106. "If the certificate "—that is, of 
the district surveyor— " is to the effect that the 
structure is not in a dangerous state no 
further proceedings shall be had in respect 
thereof, but if it is to the effect that the 
same is in a dangerous state the council may 
cause the same to be shored up or otherwise 
secured and a proper hoard or fence to be 
put up for the protection of passengers, and 
shall cause notice to be served on the owner 
or occupier of the structure requiring him 
forthwith to take down, secure, or repair the 
same, as the case requires." 

Section .107 (1). " If the owner or occupier 
on whom the notice is served fail to comply 
as speedily as the nature of the case permits 
with the notice a petty sessional court on 
complaint by the council may order the 
owner to take down, repair, or otherwise 
secure to the satisfaction of the district 
surveyor the structure or such x>art thereof 
as appears to the court to be in a dangerous 
state within a time to be fixed by the order, 
and if the same be not taken down, repaired, 
or otherwise secured within the time so 
limited the council may, with all couTenient 
speed, cause all or so much of the structure 
as is in a dangerous condition to be taken 
down, repaired, or otherwise secured in such 
manner as may be requisite."' 

Dickens, Q.C. {Daldp with him), for the 
defendants.— The chief points relied on by 
the plaintiff as showing a liability upon t 
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the defendants are that the defendants 
should have given notice to the vestry, 
under section 109 of the Metropolis Man- 
agement Act, 1855, of their intention to 
remove the pavement and have obtained their 
license, and that they should afterwards 
have seen that the pavement was properly 
reinstated. With regard to the first point, 
there was no obligation on the defendants to 
get the consent of the vestry to the taking 
up of the pavement. This was the case of a 
dangerous structure, and that being so the 
provisions in the Metropolis Management 
Act, 1855, have no application to the case. 
With regard to dangerous structures, the 
matter stands thus : On the same day that 
the Metropolis Management Act, 1855 
(18 & 19 Vict. c. 120), received the Royal 
Assent — the 14th of August, 1855— the 
Metropolitan Building Act, 1855 (18 & 19 
Vict. c. 122), also received the Royal Assent. 
The Metropolitan Building Act, 1855, con- 
tained a series of provisions — sections 
69 to 81— headed "Dangerous Structures," 
and dealing in terms with dangerous 
structures. Having reference to the fact 
that Parliament dealt in this latter Act with 
dangerous structures and inserted a series of 
provisions dealing with them, it is impos- 
sible to contend that it was also intended 
that the provisions of sections 109 or 122, or 
any other sections of the Metropolis Manage- 
ment Act, 1855, should in any way apply to 
dangerous structures. After the passing 
of these Acts none of the provisions of the 
Metropolis Management Act, 1855, could 
have applied to dangerous structures; the 
provisions applicable thereto were contained 
whoUy in the Metropolitan Building Act, 
1855, under which the duty of surveying 
and securing dangerous structures was 
imposed on the Commissioners of Police, 
and under which no notice to the vestry was 
required. This was clearly recognised in the 
Metropolis Management Act of 1855, for by 
section 245 of that Act nothing in the Act 
was to " interfere with the powers given by 
law to the Commissioners of Police of the 
metropolis " ; and amongst those powers 
were the powers given by the Building Act of 
1885 with regard to dangerous structures. 
Then by section 4 of the Metropolitan 
Building Act, 1869 (32 & 33 Yict. c. 82), the 
powers given by the Building Act of 1855 to 
the Commissioners of Police with respect to 
dangerous structures were transferred to 
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the Metropolitan Board of Works ; and by 
section 40 (8) of the Local Government Act, 
1888 (51 & 52 Vict. c. 41), these powers were 
transferred to the London County Council ; 
so that the London County Council now 
exercise, with regard to dangerous structures, 
the powers formerly exercised by the Commis- 
sioners of Police. Section 109 of the Metro- 
polis Management Act, 1855, did not apply to 
the taking up of pavements for the purpose of 
securing dangerous structures. It applied to 
the case of gas, water, and other companies or 
persons breaking up the pavement for their 
own purposes, but the provisions as to 
dangerous structures stood by themselves. 
That was how the law stood until the year 
1894, when the London Building Act, 1894, 
was passed, and under that we have the same 
provisions as to dangerous structures in 
sections 102-114, coming under the heading 
" dangerous structures " and forming a code 
by themselves, and by that Act the Metro- 
politan Building Acts of 1855 and 1869 were 
repealed. The provisions as to dangerous 
structures in this Act of 1894 apply in this 
case, and under those provisions no notice 
to the vestry has to be given. By section 
106 the defendants have to give notice to 
the owner of a dangerous structure to take 
down or secure the same forthwith ; then if 
that notice is not complied with proceedings 
may be taken under section 107 before the 
magistrate against the owner to enforce 
compliance with the notice. If the owner 
did the work himself under section 106, or 
if he did it under section 107 in pursuance 
of an order of a magistrate, he could not 
give a three days* notice to the vestry, and if 
he is not bound to do so the defendants are 
not bound to give a notice. With regard to 
the second point, there was no duty imposed 
upon the defendants to reinstate the pave- 
ment. The duty of the defendants was to 
make the building safe, and for this purpose 
they have power to put up hoarding, and 
when they have made the building safe they 
are not bound to reinstate the pavement. It 
is for the owner of the property and not 
the defendants to do that. 

HoUouoay for the plaintiff. — ^Persons break- 
ing up the pavement exercise their powers 
with due regard to the public safety, and 
hence the provision requiring notice to be 
given to the vestry. Section 109 of the 
Metropolis Management Act, 1855, provides 
that three days* notice must be given tojbhe 
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▼estry before the breftking up of a pavement. 
That is a very clear provision, and there is 
no reason why the defendants did not and 
should not comply with it. That section is 
unrepealed, and it stood quite independently 
of the provisions as to dangerous structures 
contained in the Metropolitan Building Act, 
1855. Those provisions as to dangerous struc- 
tures did not apply to the breaking up of the 
pavement, and under those provisions there 
was no power to break up the pavement. 
The defendants say that they were acting 
under sections 106 and 107 of the London 
Building Act, 18d4, but those sections give 
no power whatever to break up the pave- 
ment of the street. I submit that if it 
became necessary to break up the pavement 
the defendants were bound under section 
109 of the Metropolis Management Act, 
1855, to give three days' notice to the vestry, 
which admittedly they have not done. 
Again, under section 122 of that Act the 
defendants, before erecting this hoarding, 
ought to have received the license of the 
vestry, which they had not done. They 
were also bound to give notice under sec- 
tion 32 of the London Council (General 
Powers) Act, 1890 (53 & 54 Vict. c. ocxliii.), 
by which ** Every person who shall intend 
to build or take down any house, building, 
or wall . . . within 10 feet of any public 
thoroughfare shall give notice of such inten- 
tion to the vestry," &o. They have not given 
any notice as required by that section, and are 
therefore trespassers. It is contended that the 
words "every person" in that section cannot 
include the county council, but by section 19 
of the Interpretation Act, 1889, " person " in- 
cludes any body of persons, corporate or 
unincorporate. The London County Council 
IB a " person," therefore, within the meaning 
of that section. The object of these pro- 
visions is that when buildings are to be 
interfered with the local authority may 
have notice of what is going on so that they 
may take due regard for the public safety. 
The act of the council in taking up the 
pavement without due notice to the vestry 
was a breach of section 109 of the Manage- 
ment Act, 1855, and the erection of the hoard- 
ing was a breach of section 122, and the 
demolition of it was a breach of section 32 of 
the London Council (General Powers) Act, 
1890. They were bound to reinstate the 
IMivement or see that it was reinstated. In 
consequence of these breaches of duty on the 
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part of the defendants the plaintiff has 
suffered damage for which she can maintain 
this action. 
Dickens, Q.C., in reply, was stopped. 
Wills, J.— I have come to the conclusion 
that my judgment in this case must be for 
the defendants. I am quite satisfied, and it 
seems to me to be beyond aU doubt, that the 
general sections of the Metropolis Manage- 
ment Act of 1855, and especially sections 109 
and 122, to which my attention has been 
called, have no application at all to the case 
of a dangerous structure. On the same day 
that this Metropolis Management Act, 1855, 
received the Royal Assent, the Metropolitan 
Building Act, 1855, also received the Royal 
Assent, and this latter Act gave powers to 
the Commissioners of Police, almost identical 
with those that are exercised by the London 
County Council, to deal with dangerous 
structures, and section 245 of the Metropolis 
Management Act, 1855, says that nothii^ in 
the Act shall interfere with the powers given 
by law to the Commissioners of the Police of 
the metropolis. It is quite clear, therefore, 
that these sections in the Metropolis Manage- 
ment Act of 1855 had no application, in such 
a case as the present, to the provisions in the 
Metropolitan Building Act, 1855, dealing 
with dangerous structures and conferring 
the power to deal with such structures on 
the Commissioners of Police. The powers 
of the Commissioners of Police in that 
respect are now vested in the London County 
Council, and it seems to me to be equally 
clear that the Metropolis Management Act, 
1855, has no application to the operations of 
the London County Council in dealing with 
dangerous structures. That simplifies the 
matter considerably. We have now to deal 
with the powers of the London County Coun- 
cil themselves, and the obligations which are 
imposed on them by the Legislature. The 
Metropolitan Building Act of 1855 was 
repealed by the London Building Act of 
1894, so that the London County Council do 
not act under the powers given by the 
Building Act of 1855, and I only refer to 
that Act to show that the powers given by 
the Metropolis Management Act of 1855 never 
did apply to these dangerous structures. That 
being the case, and the Metropolis Manage- 
ment Act, 1855, being still in force, there 
was passed the London Building Act of 1894, 
which is a local and personal Act, giving 
specific powers to the London County 
Digitize.^ ^y - — -^_^^^ j.-.^ 
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Council. It does not contain a clause 
equivalent to section 245 of the Metro- 
polis Management Act of 1855, bat this 
latter Act still remains in force, and 
that saving clause, as it seems to me, 
still applies to the powers which have 
been transferred from the Commissioners 
of Police to the London County Council. 
The repeal by the London Building Act of 
1894 does not repeal the transfer to the 
London County Council of the powers 
dealing with dangerous structures, and 
whether it does or not the London Building 
Ace of 1894 contains almost exactly the 
same powers aa were conferred upon the 
Commissioners of Police by the Building Act 
of 1855. Whether the saving clause applies 
to the new state of things or not I do not 
think IB material. The intention of the 
Legislature was to give in terms to the 
London County Council exactly the same 
powers that were conferred on the Com- 
missioners of Police by the Metropolitan 
Building Act of 1855, and I cannot for a 
moment suppose that it was intended that 
those powers should not be exercised by the 
London County Council, or that any change 
should be made in the conditions under 
which those powers should be exercised. 
Therefore, although the Commissioners of 
Police have gone, and the Act which trans- 
ferred their powers to the Metropolitan 
Board of Works is repealed, I am satisfied 
that the intention of the Legislature was to 
preserve the legislation exactly as it was 
before, namely, to confer upon the London 
County Council the power of dealing with 
dangerous structures by a special code of 
legislation to which the general legislation 
about notice to the vestry was not intended 
to be applicable. It seems to me that it is 
impossible that section. 109, for instance, 
could be worked along with the powers that 
are conferred by the dangerous structure 
clauses in part 9 of the London Building 
Act of 1894, because the very section that 
we are dealing with enables proceedings to 
be taken in cases in which it is absolutely 
imperative that action should be taken forth- 
with, as well as in cases in which some delay 
may be possible, and there being only one 
set of words applicable to both classes of 
cases you most have the same interpretation 
' and the same construction placed upon them 
in both cases. Inasmuch as those powers 
must in some cases be exercised forthwith, 
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it is quite clear that the necessity of giving 
three days' notice or of giving any notice 
cannot possibly co-exist with the power to 
act forthwith, and with the duty on the part 
of the owner upon whom an order has 
been made by the magistrate to act forth- 
with as soon as the order is made. It 
seems quite clear that it is impossible 
to work the two sorts of enactments 
together, and that, therefore, it was in- 
tended that Part IX. should speak for itself. 
It is said, however, that section 32 of the 
London Council (General Powers) Act, 1890, 
imposes the same kind of necessity of giving 
notice to the vestry. I do not think so. In 
that Act, which confers powers upon the 
council of every description, and which deals 
with the duties of every person within the 
area over which they have jurisdiction, it is 
impossible to suppose that the word 
"person" in section 32 was intended to 
include the London County Council. I have 
no doubt whatever that the word " person " 
in section 32 means every person other than 
the London County Council. Therefore, we 
are reduced to this simple proposition — that 
the London County Council hsid, and in this 
case were exercising, their powers under 
Part IX. of the Building Act of 1894. What 
have they power to do ? They have power, 
in the case which has happened, with all con- 
venient speed, to cause all the structure, or 
so much of it as is in a dangerous condition, 
to be taken down, or removed, or shored up, 
and so on. That must include the power to 
do all that is reasonably necessary in order 
to carry out those duties, and that would 
include the putting up of a hoarding so as to 
prevent the operations of the London 
County Council from being dangerous to 
persons passing by. They have power under 
the Act to take down so much of the 
structure as requires to be taken down. 
That they have exercised. There their 
power ends, and I do not see why it should 
not. The result, therefore, is that, when 
the work is done, the owner is in the position 
of a person who has the ordinary duties of 
an owner of property cast upon him, and if 
he does not take down the hoarding and 
does not replace the i>avement, or does not 
make the place safe, the liability is upon him 
and no one else. I think the Act in no 
place has said that the duty of the London 
County Council is to extend beyond taking 
down the dangerous structure, and I think t 
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the intention was that after that the general 
law shoald prevail, and that it mnstbeleft, in 
the operation of the general law, to those, 
whoever they are, who are interested in seeing 
that matters are restored to their former 
condition. The London County Council are 
not liable for anything that may have been 
done by anybody else, and are not liable for 
anything left undone after they have 
finished their operations by taking down the 
dangerous structure. For these reasons my 
judgment must be for the defendants. 

Judgment for the defendants. 

Solicitor for the plaintiff : John Mills. 
Solicitor for the defendants : W. A. Blax- 
land. 
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green v. THOMPSON. 

Apprentice— Infant — Contract not for the 
benefit of the infant— Want of mutuality 
—Employers and Workmen Act, 1875 
(38 & 39 Vict. c. 90), s. 4. 

By an indenture of apprenticeship the respon^ 
dent agreed to serve the appellarit as an 
apprentice for five years, " excepting the 
usual holidays and days on which the said 
branch of the business of the said master 
shall be at a standstill through accident 
beyond the control of the master J* 

Held, that such a clause was valid and could 
not be held to be not for the benefit of the 
hifant or void for want of mutuality. 
Case stated by the justices of the peace 

for the county of Derby. 

1. The appellant is a manufacturer of 
earthenware carrying on business at Church 
Gresley, in the Swadlincote Petty Sessional 
Division. 

2. The respondent, who is an infant and 
lives with her parents, was an apprentice to 
the appellant to learn that branch of the 
potter's art or business called " decorating.*' 

3. The appellant caused the respondent to 
be summoned before us to answer the follow- 
ing complaint under 38 & 39 Yict. c. 90. 

Complaint. 
In the County of Derby, Petty Sessional 
Division of Swadlincote. 
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Between Thomas Stanley Green, of Church 
Gresley, in the County of Derby, plaintiff, 
and Lucy Thompson, of Swadlincote, in the 
County of Derby, an apprentice, defendant. 

29th of October. 1898. 
The plaintiff's claim is for an order for 
the defendant to perform her duties under a 
deed of apprenticeship by her made before 
me this 29th of November, 1898. 

Samuel J. Pabkhill, 

Justice of the Peace for 
the County of Derby. 
T. Stanley Gbeen. 

4. At the hearing of the complaint on the 
6fch of December, 1898, both parties appeared 
before us at the Market Hall in Swadlincote 
aforesaid (being a petty sessional court-house) 
in person and by their respective solicitors. 

5. The appellant put in evidence and 
proved the indenture aforesaid, which was 
in the following words : — 

" This indenture, made the 6th day of April, 
in the year of our Lord one thousand eight 
hundred and. ninety-six, between Lucy 
Thompson, of Court-street, in the parish of 
Swadlinoote, in the county of Derby, an 
infant of the age of 16 years (hereinafter 
called the said apprentice), of the first part, 
Fanny Thompson, of Court-street aforesaid, 
mother of the said Lucy Thompson, of the 
second part, and Thomas Stanley Green, of 
Church Gresley, in the said county of Derby, 
potter (hereinafter called the said master), 
of the third part, witnesseth that the 
said Lucy Thompson of her own free will, 
and with the consent of the said Fanny 
Thompson, doth by these presents put, 
place, and bind herself apprentice onto the 
said master to leam that part of a potter's 
art or business called decorating, and to 
serve after the manner of an apprentice from 
the 6th of April for the term of five years 
(excepting the usual holidays and days on 
which the said branch of the business of the 
said master shall be at a standstill through 
accident beyond the control of the master), 
such term to be fully complete and ended 
on the 6th of April, 1901, during which term 
(excepting and subject as aforesaid) the said 
apprentice shall and will faithfully, honestly, 
and diligently serve and obey her said 
master as a good and faithful apprentice 
ought to do. And the said master doth 
hereby covenant for his administrators and 
executors that the said master shall and will 
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daring the said term (excepting and subject 
as aforesaid) teach and instrnct the said 
apprentice, or cause her to be taught or 
instructed, in the said branch of the potter's 
art or business called decorating in the best 
manner he can, and find the said apprentice 
fair and reasonable work, and pay the said 
apprentice for her work and services such 
wages as are hereinafter mentioned, that is 
to say — two-thirds of prices paid to journey- 
women for work of a similar character for 
the whole of the period of five years. And 
the said Lucy Thompson and Fanny 
Thompson do hereby severally covenant and 
agree with the said master, his heirs, executors, 
and administrators, that the said apprentice 
shall during the said term (excepting as 
aforesaid) honestly and faithfully serve her 
said master, and well and truly perform the 
conditions and agreements herein contained 
on the part of the said apprentice to be done 
and performed, and the said parties have 
hereunto set their hands and seals the day 
and year first above written. 



Signed, sealed, and 
delivered by the 
before-named in the 
presence of 

W. N. CJross, 
GresleyWoodBd., 
Church Gresley, 
. Clerk. 



Lucy Thompson. 

her 
Fanny X Thompson, 
mark. 

T. Stanley Green. 



6 The said W. N. Cross stated on oath 
that, although all the names of the parties to 
the indenture were omitted from the attesta- 
tion dauses, aU the parties executed the 
indenture in his presence. 

7. It was proved that the respondent 
worked as an apprentice under the said 
indenture from the date thereof until the 
8th of October, 189a On that day she 
absented herself from work and remained 
absent thereafter. 

8. It was admitted by the appellant that, 
having regard to the words "excepting the 
usual holidays and days on which the said 
branch of the business of her said master 
shall be at a standstill through accident 
beyond the control of the master,*' if the 
works were stopped not only by accident but 
by strike, the respondent would not be paid 
wages or taught during the time they were 
so stopped. 
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9. The objection was taken by the respon* 
dent that the indenture was invalid for want 
of mutuality and for containing a provision 
disadvantageous to the respondent, she being 
an infant, on the ground that it was unfair 
and inequitable to her that the appellant 
should not be liable or called upon to i>ay 
any wages to the respondent, or teach her or 
find her work, so long as his business should 
be interrupted, or be at a standstill, through 
accident under peculiar circumstances, which 
are wholly indei>endent of any act of the 
respondent. 

It was contended on the respondent's 
behalf that such circumstances might neces- 
sarily be of uncertain duration and might 
extend over a lengthy period, and that the 
respondent was precluded during any such 
period from undertaking any employment 
and oould earn nothing towards her mainten- 
ance, and was prevented from continuing to 
learn her own or any other trade. The case 
of Mealcin v. MarHs (1884), 12 Q. B. D. 352 ; 
48 J, P. 344, and Cam v. MaUhewB, [1893] 
1 Q, B. 310 ; 57 J. P. 407, were cited in support 
of the objection. 

10. It was contended on the part of the 
appellant that the indenture was not Toid 
for want of mutuality, and that the stipula- 
tions therein were fair and reasonable and 
just to the parties. It was further contended 
that if the appellant's works were stopped 
by accident or strike the respondent would 
not be prevented from obtaining employ- 
ment elsewhere although the indenture did 
not so provide, but it was admitted that when 
the works were started again the appellant 
could call upon her to serve under the 
indenture. 

11. We were of opinion that if the indenture 
was valid there was sufficient evidence to 
authorise us to order the respondent to return 
and fulfil her contract, but after carefully 
consulting the indenture, and the cases of 
Mealcin v. Morris (jmpra) and Com v. Matthews 
isupra) we came with hesitation to the con- 
clusion that it was invalid for want of 
mutuality, inasmuch as the respondent, from 
circumstances which are wholly independent 
of any act of hers, would be debarred from 
learning her trade and earning wages during 
such time as the decorating branch of the 
said business was at a standstill, and yet 
would herself not be able to accept an offer 
to work at that or any other trade or bnsinew. 
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We therefore considered that this case was 
governed hy the law as laid down in the 
above-mentioned cases, and accordingly dis- 
missed the application. 

If our decision is right the summons is to 
stand dismissed, but if the court be of the 
opinion this indenture is valid, and that we 
ought to have so held, then this case is to be 
remitted to us with such opinion in order 
that we may make the order asked for by 
the appellant that the respondent shall 
return to her work. 

T. L. P. Barber. 

H. G. Nadin. 

Thomas Stacey. 

John Wraqo. 
Hextall for the appellant.— The clause in 
the apprenticeship deed is good and binding 
on the apprentice. The agreement between 
the parties is a fair one and not one so dis- 
advantageous to the infant that the court 
will not uphold it. The master is bound to 
pay the infant wages at all times except 
when the works shall be at a standstill 
through accident beyond the control of the 
master. A strike is an accident beyond the 
control of the master. This is the ground 
on which this case can be distinguished from 
Meakm v. Morris (supra) and Com v. Matthews 
(supra). In those cases the deed provided that 
the master should not be liable to pay wages 
in the event of his business being at a stand- 
still in the case of a " turn-out." That it 
was admitted included a lock-out, which is 
the act of the master. In Reg. y. Lord 
(1848), 12 Q. B, Ibl, quoted in the latter case, 
Lord Deninan, C.J., laid down that an agree- 
ment which " leaves the master free to stop 
his work and his wages whenever he chooses 
to do so cannot be considered as beneficial 
to the servant," but that is not this case 
here. The very point in this case is referred 
to in Com v. Maithews (supra) by Lindley, 
L.J., though it did not directly arise in that 
case. He says : " I attach great importance 
myself to the fact that a turn-out includes a 
lock-out. If the proviso was addressed to a 
state of things over which the master has no 
control, such as a strike, I think the case 
would not be so clear. The decision in 
Leslie V. Fitzpatrick (1877), 3 Q. B, D. 229, 
is in the appellant's favour. There it was 
held that a proviso that if the employers 
should cease to carry on their business or 
find it necessary to reduce the operations of 
their works either temporarily or per- 
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manently from their being unable to obtain 
materials, or in consequence of any accident 
or in consequence of strikes or combinations 
of workmen, or from any cause over 
which they should not have any control, 
they should have power to terminate the 
agreement and discharge the infant upon 
giving him 14 days' notice" was not an 
inequitable one as regards the infant. LusJi^ 
J., said there; "The unilateral provisions 
of the agreement which the justices con- 
sidered unfair do not necessarily make it so. 
Whether they are inequitable or not depends 
upon considerations outside the contract. If 
such provisions were at the time common to 
labour contracts or were in the then con- 
dition of trade such as the master was 
reasonably justified in imposing as a just 
measure of protection to himself, and if the 
wages were a fair compensation for the 
services of the youth, the contract is binding, 
inasmuch as it was beneficial to him by 
securing him permanent employment and 
the means of maintaining himself." That is 
the true test in spite of the doubts cast on it 
in Meakin v. Morris (supra) by Lord Coleridge, 
C.J., as it has been approved of since in 
Fellows V. Wood (1888), 59 L. T, 513 ; 52 J, P. 
822. No distinction should be drawn 
between a deed of apprenticeship and any 
other contract with an infant as to whether 
the contract is binding on an infant as being 
beneficial to him. (Evans v. Ware, [1892] 
3 CA. 502 ; De Francesco v. Bamum (1889), 
45CA.A430; 54/. P. 420. 

Dwyer for the respondent.— This case is 
entirely governed by Meakin v. Morris (supra) 
and Com v. Matthews (supra). The respon- 
dent cannot rely on the obiter dictum of 
Lindlet/y L. J., as to the difference between a 
"lock-out" and a "strike," and even the 
obiter dictum itself does not go to the length 
that is argued by the appellant. The true 
test is not whether the stoppage of work is 
attributable to a cause within the control 
of the master, but whether it is attributable 
to a cause beyond the control of an appren- 
tice. Lord Esher, MJEl., in Com v. MaUkews 
(supra) says : " Now it has been held more 
than 40 years ago in Reg. v. Lord(supra) that 
where the stipulation as to wages comes to 
this, that the master has undertaken to pay 
wages to the infant, but reserves to himself 
the right (under peculiar circumstances 
which are wholly independent of any 
act of the apprentice) to do away with 
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the first part of his contract and insist that 
the apprentice, while bound to serve him, 
shall not be paid wages, then it was held 
that that was so unfair a stipulation as 
against the apprentice as to vitiate the whole 
contract." If that is correct, a strike is a 
circumstance as wholly independent of any 
act of the apprentice as a lock-out. 

Darling, J. — In my judgment this appeal 
must be allowed. The respondent, an infant, 
entered into an apprenticeship deed with the 
appellant to serve him as an apprentice for a 
term of five years, '* excepting the usual 
holidays and days on which the said branch 
of the business of her said master should 
be at a standstill through accident, beyond 
the control of the master," and it was 
further stipulated in the deed that she should 
be paid certain wages "during the said 
term excepting and subject as aforesaid." 
It has been argued before us that the stipu- 
lation that the master might discontinue the 
payment of wages during the excepted 
period was disadvantageous to the infant, 
and rendered the deed of apprenticeship void. 
That contention was founded on a passage 
in the judgment of Lord Coleridge^ C. J., in 
Medkin v. Morris (mprd). If in that passage 
Lord Coleridge meant that a contract with 
an infant is void unless every stipulation 
contained in it is for the advantage of the 
infant, I think that view cannot be supported 
in the face of the current of authority. In 
every contract there must be stipulations 
which, if they stood alone, would not be to 
the advantage of the infant. The new prin- 
ciple on which the courts act is expressed, I 
think, by A, L. Smithy L.J., in Corn v. 
Matthews (supra), when he says : " If there 
is a stipulation in the contract entered into 
by the infant so much to the detriment of 
the infant as to render it unfair that the 
infant should be bound by it at all, then the 
deed cannot be enforced at alL" Taking 
that as a standard, I do not think the stipula- 
tion in the present case comes within the 
rule. The payment of wages is only to be 
suspended during such period as the master 
is unable to supply her with work owing to 
causes beyond his control. That is the very 
case foreseen by Lindley, L.J., in Com v. 
Matthews (jmpra\ when he said: "If the 
proviso were adaressed to a state of things 
over which the master might have no control, 
jinch as a strike, I think the case would not 
be BO dear." In that case great importance 
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was attached to the fact that the master was 
entitled to stop payment of wages in the 
case of a lock-out, a state of things which 
would be the result of his own act, and from 
that I gather the lord justice was inclined 
to the view that such a stipulation as the 
one in the present case would not void the 
contract. There is this further fact to be 
noted, that the respondent is not precluded 
from seeking employment elsewhere during 
the enforced stopping of the works. 

Channell, J. — I am of the same opinion. 
The authorities seem to come to this, that 
the one question is, whether the parti- 
cular stipulation is so unfair as to make the 
entire contract disadvantageous to the infant. 
In any contract you may find a clause which, 
standing by itself, is not to the advantage of 
the infant, but it must go further than that, 
the contract as a whole must be disadvan- 
tageous to the infant. The stipulation in 
the present case is one that is exactly the 
kind of stipulation which Lindley, L.J., in 
Com V. Matthews (jsuprd) thought the infant 
would be bound by. The period during 
which the master may suspend the payment 
of wages is limited to the time during which 
the works are stopped owing to accident or 
circumstances beyond his control. The 
appeal must be allowed. 

Appeal allowed. 

Solicitors for the appellant : Andrew 
Wood and Purves, for Dewes and Musson, 
Asbby-de-la-Zouch. 

Solicitor for the respondent : Thatcher, 
for Simms, Swadlincote. 



63 J. P. 487. 

QUEEN'S BENCH DIVISION. 

June 29. 

CARTER V, VESTRY OF ST. liARY ABBOTTS, 
KENSINGTON. 

Poor rate — Distress — PlaintifPs goods 
improperly seized. 

When a warrant of distress is handed hy a 
vestrj/ (jthe rating authority) to brokers 
merely toi^ insiructiofts to execute it, and 
there is no evidence of any special instruc- 
tions having been given by the vestry, the 
vestry are not liable in an action by the 
plaintiff, whose goods have been illegally 
seized, r-^ t 
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Garter v. Vestry of St. Mary Abbotts, 
Kensington. 

This was an action brought by Mr. John 
Garter, carrying on buaineas at 6a, New Gaveu- 
dish-street, against the Kensington Vestry for 
damages for illegally distraining the goods and 
chattels belonging to him. 

The action was tried before Ridley, J., 
without a jury. 

The facts were that the plaintiff, who is a 
furniture manufacturer, on the 28th of 
February, 1898, let on hire to Mrs. Kerr, 
residing with her husband, Mr. Walter 
Bawley Kerr, at 52, Thurloe-square, Kensing- 
ton, certain furniture. On the 16th of 
September, 1898, certain poor rates and 
vestry general rates being due and unpaid by 
Mr. Kerr, the vestry caused a warrant to be 
issued by a justice of the peace directing the 
levy of the sum due from Mr. Kerr by 
distress and sale of his goods. The warrant 
contained the following particulars in addi- 
tion to the amounts of the rates due : — 
Number of assessment, 2,776 ; name, Kerr, 
Walter Bawley ; description of property, 
house ; where situate, 52, Thurloe-square. 
The distress was levied by a firm of brokers, 
who seized and sold the goods which had 
been let by the plaintiff to Mrs. Kerr, and 
which were upon the premises 52, Thurloe- 
square. The warrant was handed to the 
brokers merely with instructions to execute 
it, and there was no evidence of any special 
instructions having been given to them by 
the vestry. On the 14th of October, 1898, 
the vestry clerk wrote the following letter 
to the plaintiff : — 

" Re Kerr, 52, Thurloe-sqnare. 

" Sir,— I have to acknowledge your letter 
of the 13th inst., in the matter of a levy 
made by Messrs. Wheeler and Son at this 
house for the recovery of rates due to the 
parish, and to acquaint you that the same 
has been brought under the consideration of 
the vestry's law and parliamentary com- 
mittee. The committee are quite at a loss to 
understand the threat of proceedings con- 
tained in your letter, but they wish me to 
state that the solicitors of the vestry . . . 
will accept service of any process you may 
deem it expedient to issue in the matter.*' 

It was not disputed that the plaintiff's 
goods were improperly seized and sold under 
the warrant, but the question was whether 
the defendants were liable in law for the 
wrongful levy. 
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Ritchie Macoun appeared for the pl ai ntiff , 
and submitted that the distress was merely 
irregular and not illegal, and that, therefore, 
the vestry were liable for the acts of the 
brokers, their agents. Further, if the 
distress was illegal, the letter of the 14th of 
October, 1898, was evidence that the vestry 
had ratified it. 

Muir Machefme^ for the defendants, sub- 
mitted that the distress was illegal, and that 
there was no evidence of ratification by the 
defendants. 

Ridley, J., held, upon the authority of 
Lewis V. Read, 13 M. & W. 834, and Freeman 
V. Rosher, 13 Q. B. 780, that as the vestry had 
given no special instructions, and had not 
ratified the wrongful act, they were not 
liable. Hurry v. Richman, 1 M. d R. 126, 
was distinguishable on the ground that the 
goods there seized were merely privileged 
from distress. That was not the same case 
as when the goods seized were not the sub- 
ject of the warrant at all. Woodfall on 
Landlord and Tenant (see 15th edit.), p. 555, 
was not sufficiently precise upon this point. 
There must be judgment for the defendants, 

Judgment for d^endanU, 
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May 3, 4, 9. 

VESTRY OF ST. MARY, ISLINOTON, V. H0SN8ET 
URBAN DISTRICT GOUNCIL. 

Metropolis— Vestry — Sewer— Urban District 
Council — ^Drainage into Vestry's sewer — 
Injunction. 

Action by the plaintiffs, the Vestry of St, 
Mary^ Islington, in the county of London^ 
against the c^fendatUs, who are outside (he 
county qf London, for an injuJicUon to 
restrain the d^endanis from permitting 
their drains and sewers to remain connected 
with ihe plaintiffs' sewer ; alsoaninjunctwn 
to prevent any future connectioTu 

Held, that the court had no jurisdiction to 
compel the dtfendants to remedy the incon- 
venience caused by the connection of their 
drains and sewers with the plaintiffs' 
sewer; and the court would not grant 
an injunction the result qf which would be 
toereateapubUemUsance. ^-^ ^ 
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Vbbtry op St. Mary, Islington, v, 
hornsey u.d.o. 

Action by the plaintiffs, the Vestry of St. 
Mary, Islington, for an injunction to restrain 
the defendants from permitting their drains 
and sewers to remain connected with the 
Strond-green-road sewer, and from permitting 
the sewage to pass through their drains and 
sewers into the Stroud-green-road sewer, 
and an injunction to restrain the defendants 
from permitting any drains and sewers here- 
after to be connected with the Stroud-green- 
road sewer. 

It appeared that in 1865 the Tottenham 
and Hampstead Railway Company, under 
the powers of their Act of 1862 (25 & 26 
Yict. c. cc.), constructed a sewer under the 
six-foot way from Homsey station to Crouch- 
end station, under the whole of Stroud- 
green-road and Blackstock-road to the main 
metropolitan sewer, known as the northern 
high level sewer, vested in the London 
County Council. The Stroud-green-road 
formed part of the boundary between the 
parish of St. Mary, Islington, and the parish 
or district of Homsey. The owners of 
houses on the north side of Stroud-green- 
road had been permitted by the plaintiffs to 
connect their drains with the Stroud-green- 
road sewer. In 1868 the owners of a piece 
of land in the Hornsey district at the back 
of these houses began to develop it as a 
building estate, and 10 new roads were con- 
structed, sewers being made under each of 
these roads, and connected with the Stroud- 
green-road sewer. The plaintiffs alleged 
that after heavy rains the additional sewage 
and surface water from these drains and 
sewers choked and blocked the Stroud-green- 
road sewer, so that the railway and the adjoin- 
ing district were flooded, and the health and 
property of the inhabitants endangered. 
They alleged that the defendants refused to 
alter the sewers, or to cease to discharge 
sewage into the plaintiffs' sewer, and 
threatened to continue to discharge sewage 
into the plaintiffs* sewer. 

The defendants denied that Stroud-green- 
road sewer was constructed for the sole 
benefit of the parish of St. Mary, Islington, 
and asserted that it was constructed partly at 
the expense of the owners of property on 
the north side of Stroud-green-road, and for 
the benefit of the owners and occupiers 
thereof ; that the defendants had acquired a 
right by prescription to drain into the said 
sewer, and though the sewers in the Hornsey 
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district were vested in the defendants, they 
had no power under the Public Health Act, 
1875, to disconnect them from the plaintiffs' 
sewer. 

DanckwerU (jY. Michlem with him) for the 
plaintiffs.-— The plaintiffs are in the county 
of London, and are subject to the Metropolis 
Management Acts, 1855 and 1862. The defen- 
dants, being outside the metropolis, are 
subject to the Public Health Act, 1875. There 
is some dispute as to the boundaries of the 
parishes, but Stroud-green-road forms part 
of the boundary. If the plaintiffs gave their 
consent to the owners of houses on the 
north side of Stroud-green-road to drain 
into the Stroud-green-road sewer, they were 
acting ultra vires. The plaintiffs gave no 
permission to the owners of houses behind, 
and the owners of the houses in these new 
streets have, with the sanction of the defen- 
dants, connected their drains and sewers with 
the plaintifb' sewer. The plaintiffs, therefore, 
are entitled to an injunction. CMetropolitan 
Board of Works v. London and North Western 
Railway Company, 17 Ch. D, 246; Attorney* 
General v. Acton Local Board, 22 Ch. D. 221.) 
As to the boundary. Rex v. Inhabitants of St. 
Mary, Bury St. Edmunds, 4 Bam. d Ald.iSQ. 
The defendants are committing a trespass. 
iGlossop V. ffeston and Isleworth Local Board, 
12 Ch. D. 102; 44 J. P. 36.) We cannot 
compel the defendants to do their duty. 
QPasmore v. OsuxUdtunsUe Urban District 
Council, [1898] App. Cas. 387 ; 62 J. P. 628.) 
The defendants can compel the owners of the 
houses in their district to remedy the nuisance. 
iCharles v. Finohley Local Board, 23 Ch. D. 
767; 47 J. P. 791.) The Homsey Local 
Board Act, 1871 (34 & 35 Yict. c. cxxix.), does 
not give the defendants power to drain their 
district into our sewer. 

Macm^orran, Q.C. iF. Low with him), for 
the defendants.— In the first place, the 
defendants did not, in fact, connect the 
Homsey drains and sewers with the plain- 
tiffs' sewer ; secondly, the connections were 
made lawfully and with the consent of the 
plaintiff vestry; thirdly, the defendants 
have no power to disconnect the drains and 
sewers from the plainti£b' sewer. (Tunbridge 
Wells Corporation v. Baird, [1896] App. Cas. 
434 ; 60 /. P. 788.) The defendants have no 
power to stop up the communications they 
have sanctioned, and cannot be compelled by 
injunction. {Attorney-General v. ClerkenweU 
Fettf^, [1891] 3 CA. 527 ; Attortiey-General v. t 
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Vestry op St. Mary, Islington, v, 
HORNSBX U.D.C. 
Dorking Union, 20 Ck. D, 595 ; Reg. v. Staities 
Local Board, 60 L. T. /?. 261 ; 53 /. P. 358.) 

Danchwerta replied. 

Kekewigh, J. — It has been apparent from 
the earliest stage of this trial that no real 
practical result could follow from the deter- 
mination of the questions between the plain- 
tiffs and the defendants. Mr. Danckwerts 
was so impressed with that view that he 
undertook to point it out to me, and sug- 
gested that the case might as well be adjourned 
while the practical question was being 
settled elsewhere, and so far as I thought it 
was proper for me to do so, I assented to 
that view, but of course I could not properly 
do more than show my appreciation of it, 
because Mr. Macmorran was entitled on 
behalf of the defendants to say, ** The plain- 
tiffs have come here seeking for a relief to 
which they are not entitled, and though from 
a practical point of view the time will be 
wasted, yet I, as representing the defendants, 
say that I must have judgment in my favour." 
That of course Mr. Datickwerts was not 
willing to assent to, therefore the case has 
been tried out. The case is not by any means 
without interest, but I am afraid its result 
must necessarily be what I then thought, some 
days ago now, that is to say, without any 
practical benefit to any persons whatever, 
except that somebody will have a judg- 
ment, and somebody will have to bear costs. 
The practical question is obviously a very 
serious one. There is no doubt on the evi- 
dence that the existing sewer, which is 
vulgarly called the Stroud-green-road sewer, 
and is conveniently so called, though it is 
not limited to the Stroud-green-road, is insuffi- 
cient, at any rate in times of flood, to carry 
away all that under existing circumstances is 
presented to that sewer to be carried 
away. It seems that there is no separate 
discharge here of what is called storm 
water, that is to say, surface drainage 
and rain water over and above sewage 
strictly so called. The result is that directly 
you have a flood there is presented to this 
sewer a mixture of sewage and storm water 
in excess of its carrying capacity, and of 
course it follows that the liquid is penned 
back and finds its way out by any means of 
discharge, such as manholes, which of course 
were intended for different purposes, and 
great inconvenience is caused to those in the 
neighbourhood, inconvenience which some- 

246 



63 J. P. 488. 

times goes so far as to be a nuisance in the 
way of stopping the traffic and interfering 
with the ordinary occupation of persons, and 
may very likely cause a nuisance of an 
entirely different kind, that is to say, a 
sanitary nuisance. That is a practical state 
of things which must be relieved sooner or 
later in a practical manner. It is quite 
impossible for me sitting here to say, with 
any amount of evidence, what is the proper 
means of remedying that. I have no juris- 
diction to decide it, if I were competent to 
do so. That is a matter for inquiry before 
the local government authority, it is a 
matter for the London County Council to 
take into consideration, and it must be 
decided and carried out by some other 
tribunal, and under their supervision and 
control, to whom works of that kind are 
entrusted. It will be a very great scandal if 
something is not soon done to prevent the 
nuisance, which, as I have already men- 
tioned, may turn out to be one of a very 
serious character, not only to the ordinary 
occupations, but also to the health of persons 
residing in the neighbourhood. That, I 
repeat, is not within my power, and there- 
fore I cannot apply the right remedy. The 
plaintiffs being driven into a comer with 
regard to this, and not being able at present 
at any rate to see their way themselves or 
with the assistance of others to remedy the 
nuisance, have thought it well to try and 
throw the burden upon the defendants, 
the Hornsey District Council, and if they 
can get the relief they ask by injunc- 
tion against the Hornsey District Coun- 
cil, they will not find the practical 
remedy which is desired, and which must 
ultimately be sought somehow, but they will 
for the moment or after some time prevent 
the nuisance continuing from the particular 
source from which it now comes. The 
plaintifiFs' view is that this Stroud-green 
sewer is strictly a sewer of their own, and I 
have been asked to decide the question 
whether it lies wholly within their parish, and 
what the boundaries to that pariah are. It is 
notorious to all that the delimitation of 
parish boundaries, particularly in a district 
covered with houses, is a matter of very great 
difficulty, and it cannot properly be done 
without reference to a great deal of minute 
evidence, mostly of an ancient character, and 
a good deal of most painful investigation 
into details. If it was necessary, of ooorse,^ 
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Vestry op St. Mary, Islington, v. 
hornsey u.d.o. 
in this or any other case to enter into those 
details I would not shirk the task, but 
obviously I should not be doing right in 
determining the boundaries of this or any 
other parish unless it really were material 
for the purpose. I do not think it is 
material for the present purpose that I 
should do anything of the kind. I think I 
may fairly assume that this is, generally 
speaking, for the purposes of this case, an 
Islington sewer, that it has been constructed 
in the first instance for the drainage of 
Islington land, and that it was constructed, 
if not wholly, at any rate almost entirely, on 
Islington land. That may fairly be assumed 
for the present purpose. Then what has 
happened ? There is drained into this sewer, 
by connections which have been made from 
time to time, the land in the neighbouring 
parish of Hornsey, and the Islington Vestry 
says : " It is because of this additional 
drainage, not Islington drainage, but Hornsey 
drainage, that the flooding of which we 
complain has been caused." I think 
that may fairly be taken to be so. I have 
no evidence before me to show that 
if the Hornsey drainage were out of 
the way, even now, in times of heavy 
flood, the Islington drainage would not 
be carried off by the sewer, and I think, on 
the evidence as it stands,! ought to conclude 
that, if they were left to themselves, the 
Islington drainage would be carried off even 
in times of heavy flood, at any rate no serious 
inconvenience would arise. Therefore I 
come to the conclusion on the evidence that 
the nuisance which is complained of is 
caused by the addition of the Hornsey 
drainage to the Islington drainage. Then 
arises the question, Is the Hornsey District 
Council responsible for that ? If they are 
not responsible in any way at all, then, 
notwithstanding that Hornsey sewage comes 
in, and that it comes in by Hornsey drains or 
sewers into the Stroud-green-road sewer, it 
is quite clear that the defendants can be in 
nowise made liable by injunction or other- 
wise — notwithstanding that as a matter 
of fact the sewage comes from Hornsey 
sewers into the Islington sewers. There- 
fore it is useless to consider any further 
what complaint the plaintiffs could make 
if the defendants were not responsible 
in any way. Therefore I must assume to 
some extent that they are responsible, and 
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they are responsible to this extent — in the 
first place they are the owners of the sewers ; 
they are vested in them. That goes a very 
little way indeed, because unless they have 
themselves sanctioned the use of the sewers 
for the purpose of conveying Hornsey 
drainage into the Islington sewer, the mere 
fact that they own the sewers is on principle 
and decided cases of no use at all. But they 
have sanctioned them ; there can be no 
suggestion that with or without the consent 
of the Islington Vestry as regards some of the 
sewers, but certainly as regards many without 
the consent of the Islington Vestry, without 
asking the consent of the Islington Vestry 
in any way, they have sanctioned the 
connection of drains (for this purpose I 
do not think there is any material distinction 
between drains and sewers) directly or in- 
directly with the Stroud-green-road sewer. 
They have done it. It is said to be a 
doubtful question whether it is possible for a 
local authority, having once given a sanction, 
to recall it, and to prevent that drainage 
which has been so sanctioned from running in. 
The answer to that in the particular case is 
that the Hornsey authority could not possibly 
have sanctioned drainage into the Stroud- 
green-road sewer, because that is an Islington 
sewer, that is to say if they did it in words 
they could not have done it in law, because 
they could not have sanctioned the drainage 
into another local authority's district; and, 
more than that, the object is to drain through 
the Stroud-green-road sewer into the metro- 
politan sewer, and they were incompetent to 
give sanction for that purpose. I do not 
understand the doubt which was expressed 
in the case of the Attorney-General v. Acton 
Local Board (mpra) to depend upon their 
competence to do it, or their incompetence 
to do it. The doubt expressed is, as I under- 
stand it, whether having given a sanction they 
can recall it, whether they can say afterwards, 
" We have not as a matter of fact given our 
sanction, therefore we will stop that as an act 
unauthorised by us.'' It seems to me that 
once you establish such a doubt as to prevent 
the court from acting in a case of this kind, 
that doubt remains, notwithstididing that you 
can establish that the sanctioning authority 
had no power to grant the sanction. The 
doubt depends not on the question whether 
they have power to give the sanction 
but whether they did in fact give the 
sanction. On that ground, therefore, I think j 
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Vkstry op St. Mary, Islington, v. 
hornsey ujd.g. 
I shonld be nnable to interfere with 
the Homsey District Conncil and say 
now, *'Toa mast recall the sanction, and 
tell these persons whom you have allowed 
to make connections that those connections 
were entirely wrong, and must be discon- 
tinned." Mr. DanekwerU properly disclaims 
any intention to call npon the defendants to 
take legal proceedings, because he is well 
aware of the well settled rule that you 
cannot possibly grant an injunction to make 
a local board or anybody else take proceed- 
ings in another court to establish the plain- 
tiffs* rights, or to give effect to the plaintifb* 
rights. He disclaims that, but, notwith- 
standing his disclaimer, I do not see how I 
can possibly make these defendants put an 
end to the connections which they have 
sanctioned except by saying that it is their 
duty to try in a court of law that question, 
whether, having given the sanction which 
ifBA.'uUra vires, they are not entitled to recall 
it, and, if entitled, bound to do so. That 
seems to me to dispose of what looked at 
first to me to be a most formidable argument 
on the part of the plaintiffs. Then, of course, 
there is another way, which would be to say, 
'Tour sanction to this was entirely wrong 
from the beginning, you never ought to 
have allowed the sewers or drains to be 
connected with the Stroud-green-road sewer, 
and so bring the Hornsey drainage into the 
Islington sewer, and so create a nuisance in 
this way ; you are a trespasser, just as much 
as if, instead of being a district conncil, you 
were a neighbouring landowner who had 
taken upon himself to drain his stable-yard 
or his farm-yard into his neighbour's trout 
stream, or the stream used for supplying his 
house with drinking water. We have a 
property in this sewer. It is true it is not a 
question of pollution, it is a question of quan- 
tity of sewage coming, and you have no right 
to drain your sewage into this sewer so as to 
spoil the effect of our sewer as a system of 
drainage of our district. We have a right of 
property, and you are a trespasser, and the 
mere fact that we are dealing with sewage 
which you are bound more or less to deal 
with, and that we are talking about local 
boards instead of ordinary individuals, makes 
not the slightest difference at all.'* The 
answer to that and the complete answer, 
according to the case of the AUomey»General 
▼. Acton Local Board (fiupra) and other 
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cases, is that if I were to make an order now 
to compel the defendants to disconnect I 
should be creating a public nuisance, and the 
court has not only never gone so far, but has 
said again and again that even if it is within 
the jurisdiction of the court it is a jurisdic- 
tion which ought not to be exercised. I can- 
not compel these defendants because they 
have done what is wrong in the past, and 
quite putting aside anything like assent or 
lapse of time or anything of that kind, do 
that which I know on the evidence before 
me, quite apart from general knowledge of 
such things, would be immediately to create 
a public nuisance. The case of the plaintiffs 
is that this quantity of sewage cannot be 
discharged down the Stroud-green-road 
sewer, and, a fortiori, if it is discharged on 
the surface of the land the result would be 
no doubt a public nuisance. I am not com- 
pelled to do that. I have already dealt with 
the other alternative, because it came first, 
which is that you must take proper proceed- 
ings to get this done ; you are responsible for 
this sewage, you are responsible for having 
connected with the Stroud-green-road sewer 
improperly, you must therefore now take the 
proper measures to see that the sewage is 
taken elsewhere. That is not within the 
competence of this court. The Legislature 
has provided other means of doing that, as was 
pointed out in the case of Pasmore v. VsuxUd' 
twitUe Urban District Council C»ttpra),to which 
Mr. Danckwerts referred me, and I cannot 
interfere. Then Mr. DanekwerU says : "If 
you cannot do anything as regards the present 
state of things, if you cannot interfere to 
prevent this nuisance, to prevent these tres- 
passers from continuing a trespass as in the 
past, at any rate you can prevent them from 
doing any more." That, no doubt, is entirely 
within the jurisdiction of the court, and it is 
a jurisdiction which has been exercised. But 
in this case I have a distinct proof that the 
whole of this land now under the 
jurisdiction ot the Hornsey Urban District 
Council is covered up, and has been 
for some time past, and that all the 
drainage is completed, and all the con- 
nections are made. Of course, as I put it to 
Mr. Macmorran, there is never any end 
really, so far as one can see, to extension. 
Extra sewers may be added to houses already 
existing, and a small house may by that 
means be connected with a large one. Those 
who have gardens may give them up for the 
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oonvenience of themselves or their families, 
or for the purpose of obtaining additional 
rent, and so no doubt some increase may be 
occasioned ; but so far as the evidence goes the 
increase is qoite small as regards the whole 
district. The district is covered with houses, 
and if here and there from time to time the 
population can be increased, and with it the 
sewage, it must be only a small amount in 
the excessive sewage, which already exists. 
The excess already is serious, and I have no 
evidence to show that an additional con- 
nection or an additional house or story here 
and there would be any real addition to the 
amount which already exists. I think I 
should be only suggesting further litigation, 
applications which would still have no 
further practical result, if I were to grant an 
injunction of that kind in this particular 
case. On these grounds it seems to me that 
the plaintiffs' case fails, and as I do not 
see my way to depart from the usual rule 
as to costs, there must be judgment for the 
defendants with costs. 

Judgment for the drfendants. 

Solicitor for the plaintifb : A. M. Bramall. 

Solicitor for the defendants : L. J. Tatham. 
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WILLIAMS V. MCDONALD. 

Licensing Act»— Sale of liquor during closing 
hours — Railway refreshment room-— 
Person taking ticket in order to get 
liquor — Person departing from such 
station by railroad — Licensing Act, 1872 
(35 A 36 Vict. c. 94), s. 25— Licensing 
Act, 1874 (37 A 38 Vict. c. 49), s. 10- 
Simday Closing (Wales) Act, 1881 
(44 & 45 Vict. c. 61), p. 4. 

A person who buys a ticket at a railioay station 
and dt^rts from such station by train for 
the sole purpose of obtaining intoxicating 
liquor at the r^eshment room at such 
st<Uion may, although he lodged loithin 
three miles of the rrfreshment room on the 
preceding night, be a person departing from 
such station by railroad within the meaning 
of section K) of the Licensing Act, 1874 
(37<ft88Ftc(.c.49). 
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Case stated by justices of Glamorgan. 

1. On the 8th of November, 1898, an 
information was laid by Alexander McDonald, 
inspector of police at Aberavon, aforesaid 
(hereinafter called the respondent), against 
Edward Williams of Margam-street, Cymmer, 
in the said county (hereinafter called the 
appellant), charging him, the said appellant, 
for that he, on the 6th of November, 1898, 
by falsely representing himself to be a 
traveller, unlawfully did obtain from the 
Bhondda and Swansea Bay Railway Com- 
pany, at their refreshment rooms at 
Cymmer railway station, certain intoxicating 
liquor, to wit, beer, in contravention of the 
provision of section 10 of the Licensing Act, 
1874. 

2. The said appellant having been sum- 
moned appeared before us the undersigned, 
being three justices of the peace for the 
county of Glamorgan, sitting in a court of 
summary jurisdiction in and for the petty 
sessional division of Aberavon, on the 14th 
of November, 1898, in answer to the said 
information. 

3. After hearing the evidence we con- 
victed the appellant of the said offence under 
section 10 of the Licensing Act, 1874, and 
fined him in the sum of 38. and costs, subject 
to this case. 

4. The facts proved or admitted and found 
by us were as follows :— 

(a) The Bhondda and Swansea Bay Bail- 
way Company were at all material times 
duly licensed to sell intoxicating liquor 
on and upon their refreshment rooms at 
the station at Cymmer aforesaid. 

(6) On Sunday, the said 6th of November, 
1898, the appellant was in the said 
refreshment rooms at the station afore- 
said at 9.40 a.m., and represented that he 
intended to depart from the said Cymmer 
station by railroad to Blaengwfi, another 
station on the Bhondda and Swansea 
Bay Bailway, two miles distant from 
Cymmer station, and asked for and 
obtained from the servant of the com- 
pany in charge of the said rooms a glass 
of beer. The appellant then had and 
produced to the respondent at his request 
a ticket from Cymmer station to 
Blaengwfi station, and he did, in fact, 
depart from Cymmer station by the 
train leaving for Blaengwfi aforesaid at 
9.48 ajn. ^^ ^ 
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(c) The place where the appellant lodged 
daring the night previous to the 6th of 
November, 1898, was within three miles 
of the refreshment room. 

((i.) The appellant was not a bond fide 
traveller at the time he entered the 
refreshment room and obtained the 
glass of beer, and he obtained his ticket 
and entered the train as aforesaid for the 
purpose of obtaining intoxicating liquor 
at the said refreshment room before 
starting. 

5. It was contended on behalf of the 
appellant that as he was a person intending 
to depart by train he was entitled to ask for 
and to be supplied with the glass of beer as 
aforesaid, and that the provisions as to bond 
fide travellers in the 10th section of the 
Licensing Act, 1874, did not apply to this case ; 
and also that upon the facts the appellant 
had not committed any offence agaiust the 
provisions of the 10th section and could not 
be prosecuted or convicted under such section 
or under section 25 of the Licensing Act, 
1872. 

6. We were of opinion and determined 
against the said contentions that, inasmuch as 
the appellant had lodged within three miles 
of the said refreshment rooms during the 
previous night, hewas not a bond fide traveller, 
and that he obtained his ticket and departed 
by the train for the purpose as aforesaid of 
obtaining intoxicating liquor before starting, 
and that he had no right to ask for and to be 
supplied with the beer, and that on the facts 
stated he was guilty in law of the offence 
charged, and we convicted and fined him as 
stated in paragraph 3 hereof. The question 
for the opinion of this honourable court is 
whether the determination and conviction 
were right in law. If yea, the said conviction 
is to stand ; if nay, the said conviction is to 
be quashed. 

The Licensing Act, 1872 (35 & 36 Yict. 
0. 94), p. 25, enacts :— ''If daring any period 
during which premises are required under 
the provisions of this Act to be closed any 
person is found on sach premises, he shall, 
unless he satisfies the court that he was an 
inmate, lodger, or servant on such premises, 
or a bond fide traveller, or that otherwise his 
presence on such premises was not in con- 
travention of the provisions of this Act with 
respect to the closing of licensed premises, be 
liable to a penalty not exceeding 40«. . . . 
Every person who by falsely representing 
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himself to be a traveller, or lodger, tries or 
obtains, or attempts to try or obtain, any 
intoxicating liquor during the period during 
which such premises are closed in pursuance 
of this Act, shall be liable to a penalty not 
exceeding 5/. 

The Licensing Act, 1874 (37 & 38 Vict. c. 49), 
s. 10, enactE : " Nothing in this Act or in the 
principal Act contained shall preclude a 
person licensed to sell any intoxicating liquor 
to be consumed on the premises from selling 
such liquor at any time to bond fide travellers 
or to persons lodging in his house, provided 
that no person holding a six-day license 
shall sell any intoxicating liquor on Sunday 
to any person whatever not lodging in his 
house. Nothing in this Act contained as to 
the hours of closing shall preclude the sale 
at any time at a railway station of intoxica- 
ting liquors to persons arriving ator departing 
from such station by railroad. ... A person 
for the purposes of this Act and the 
principal Act shall not be deemed to be a 
bond fide traveller unless the place where he 
lodged during the preceding night is at least 
three miles distant from the place where he 
demands to be supplied with liquor, such 
distance to be calculated by the nearest public 
thoroughfare." 

The Sunday Closing (Wales) Act, 1881 
(44 & 45 Vict. c. 61), s. 4, provides : " Nothing 
in this Act contained shall preclude the sale 
at any time at a railway station of intoxica- 
ting liquors to persons arriving at and 
departing from such stations by railway." 

S. T. Evans for the appellant.— The con- 
viction was wrong. The Sunday Closing 
(Wales) Act, 1881, s. 4, expressly excludes 
such a case as the present, persons either 
arriving at or departinff from a railway 
station can be supplied with intoxicating 
liquor. It does not affect the case that the 
journey was undertaken for the purpose of 
obtaining intoxicating liquor if the journey 
is in fact undertaken. The appellant was a 
bond fide traveller. iFisher v. Howard (1864), 
29 J. P. 246; Peache v. Colman (1866), 
L, R. 1 a P. 324. 

J. E. Bankea for the respondent. — The 
justices were entitled to take into considera- 
tion the fact that the appellant only bought 
the ticket in order to be in a position to 
obtain intoxicating liquor. If a man buys a 
ticket not bond fide then he is not a person 
arriving at or departing from a railway 
station. The object of the Sunday Closing 
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(Wales) Act, 1881, is to prevent the sale of 
intoxicating liqaor on Sundays except to 
certain specified persons. Those are persons 
arriving at or departing from a railway 
station, but they mnst be bond fide in what 
they do. In was held in Penn v. Alexander^ 
[1893] 1 (?. B, 522; 57 J. P. 118, that a 
person who travels more than three miles 
merely for the purpose of obtaining drink is 
not a honA fide traveller within the meaning 
of the Act. So a person taking a ticket 
merely for the purpose of obtaining intoxi- 
cating liquor is not a person " arriving at or 
departing from a railway station." 

S, T. Evans in reply.— Ptf/iw v. Alexander 
(jmpra) is not in point, which was not a 
decision under that part of section 25 of the 
Licensing Act, 1872, under which the appel- 
lant in this case was charged. 

Darlinq, J. — ^In this case the appellant 
went to a railway station in Wales, and 
obtained a ticket, during the time the public- 
houses were closed, which entitled him to 
travel by railway to a station two miles off. 
The justices have found that he obtained 
a ticket and did in fact depart by the train, 
but they have also foand that he obtained 
his ticket and travelled by the train for the 
purpose of obtaining intoxicating liquor 
at the refreshment room before he started. 
It is contended on behalf of the appellant 
that he was improperly convicted, because 
by section 10 of the Licensing Act, 1874, 
it is provided that "nothing in this Act 
contained as to the hours of closing shall 
preclude the sale at any time at a railway 
station of intoxicating liquors to persons 
arriving at or departing from such station 
by railroad." The appellant was charged under 
section 25 of the Licensing Act of 1872 for 
falsely representing himself to be a traveller, 
and if he had done so, and obtained intoxi- 
cating liquor at a railway refreshment room 
at a time when the public-houses ought to 
be closed, I think that nothing contained 
in section 10 of the Licensing Act of 1874 
would have saved him. But he did in fact 
depart by the train, and the section entitled 
him to be served with intoxicating liquor if he 
was arriving at or departing from the station 
by railway. If he is entitled to be supplied 
on his departing from the railway station, 
he must be so supplied before he started 
by train. If he departed he certainly 
travelled by train, but it is contended that 
he was not a real traveller within the 
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meaning of the word traveller in the Acts 
(I do not use the word bond fide traveller 
in this case, because it applies i>erhaps 
specially to another branch) so as to exempt 
him from the operation of section 25 of the 
Act of 1872. It is said he is not a real 
traveller because he never intended to depart 
when he bought the ticket and obtained the 
drink. There is nothing in section 10 of 
the Act of 1874 to say that a traveller 
must be a traveller for a particular purpose, 
that he must be a traveller engaged on 
business and not on pleasure. The only 
pleasure of some people is to drink, 
and I cannot say that he ceases to be 
a traveller because he took his ticket for the 
purpose of obtaining intoxicating liquor. If 
what the respondent suggests had really 
happened, namely, that he bought his ticket 
never meaning to depart, and did in fact 
not depart, then I think he might not have 
brought himself within the exemption. He 
woald not have been a traveller or a person 
arriving at or departing from a railway 
station. But in this case the appellant did 
in fact depart, and therefore I think he cannot 
be said to be a person falsely representing 
himself to be, what in fact he was, a traveller. 
The appeal must be allowed. 

Channell, J.— I am of the same opinion. 
Section 10 of the Act of 1874 must be read 
as saying that persons arriving at or depart- 
ing from a station are, for the purposes of 
being supplied with intoxicating liquor, bond 
/Sie travellers within the meaning of the Act. 
Read in that way there is no inconsistency. 
If in fact he was not departing from the 
station where he was supplied with intoxica- 
ting liquor he would not be entitled to be 
served as a bond fide traveller or a traveller 
in any sense of the word. There would have 
been no difficulty in this case if the justices 
had found as a fact that, when the appellant 
was supplied with liquor, he never meant to 
go, and he only afterwards changed that 
intention because a police inspector came in. 
If the justices had found that, I think the 
conviction would have been right. In my 
opinion the appellant was a person departing 
from the railway station by railroad, and, 
therefore, entitled to be supplied. The 
latter portion of the section does not, in my 
opinion, cause any difficulty. If the pro- 
prietor of the refreshment room at the 
station had been prosecuted for supplying 
liquor to the appellant, and proved in ^Tp 
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defence that the appellant represented him- 
self as departing by train when, in fact, he 
was not, I think the proprietor would have 
come within the protection given to license 
holders in the latter part of the section, and 
the proper course would be to prosecute the 
person supplied under the Act of 1872. for 
falsely representing that he was departing 
from the station. The whole section thus 
becomes consistent. It is quite true that it 
is left open to a person to travel to a station 
within a very short distance by rail in order 
to obtain intoxicating liquor, but it is im- 
possible so to draw an Act of Parliament that 
no person can evade it, as this appellant 
appears to have succeeded in doing. The 
conviction in this case must be quashed, and 
the appeal allowed. 

Appeal allowed. 

Solicitors for the appellant: Sharpe, 
Parker and Company, for Cuthbertson and 
Powell, Neath. 

Solicitors for the respondent : Norris, 
Aliens, and Chapman, for Tennant and 
Jones, Aberavon. 
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July 25. 
[Before the Becordeb.] 

BEG. V, TBEGONING. 

Criminal law — Pawnbrokers Act, 1872 

(35 & 36 Vict. c. 93)— Pledge above 10/. 

valu^— False declaration. 

Making a false declaration with rrference to 

a pledge above the value of 10/. is not an 

offence within section 29 of the Pawn- 

brokers Act, 1872. 

The defendant was indicted as follows : — 

Central Criminal Court to wit : The jurors 

for our Lady the Queen upon their oath 

present that, before the commission of the 

offence hereinafter mentioned, one Augustus 

Tregoning had pledged with Harry Neave, 

of 102, Grundy-street, Poplar, a certain gold 

albert, and the said Harry Neave bad 

received the said gold albert, and advanced 

and paid to the said Augustus Tregoning 

the sum of 11/. 10«. Od, in money as security 

for the same, and had given to the said 
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Augustus Tregoning a certain pawnticket 
of the particulars of the said pledge as a 
voucher for the same, and the said Augustus 
Tregoning, before the commission of the 
offence hereinafter mentioned, had trans- 
ferred the said pawnticket to one Charles G. 
Tarbett as security for the payment by him, 
the said Augustus Tregoning, of the value of 
certain photographic materials, supplied to 
him by the said Charles G. Tarbett, and the 
jurors aforesaid, upon their oath aforesaid, do 
further present that afterwards and whilst 
the said gold albert was unredeemed from 
the said Harry Neave, the said Augustas 
Tregoning fraudulently and designing and 
intending to make it appear to the said 
Harry Neave that he, the said Augustus 
Tregoning, had lost the said pawnticket and 
had not transferred the same to any person 
whatsoever, but that he, the said Augustus 
Tregoning, was then the owner of the said 
gold albert, and fraudulently designing and 
intending to obtain from the said Harry 
Neave the said gold albert so pledged with 
him as aforesaid, and well knowing that 
it became and was necessary for the 
carrying out of the said fraudulent design 
and intention of him, the said Augustus 
Tregoning, that he should make and sub- 
scribe a solemn declaration before some one 
justice of the peace or other person autho- 
rised by law to receive and take the same, 
that the said gold albert was the property of 
him, the said Augustus Tregoning, after- 
wards to wit, on the 13th of June, a.d. 1899, 
in the county of London, and within the 
jurisdiction of the said court at the Thames 
Police-court, did go before Frederick Mead, 
Esquire, then being one of the magistrates 
of the police-courts of the metropolis, and 
being a person authorised by law to receive 
and take such declarations, and did then and 
there voluntarily make and subscribe a 
declaration before the said Frederick Mead, 
Esquire, and in and by the said declaration 
so made by him as aforesaid did unlaw- 
fully, knowingly, falsely, wilfully, corruptly 
and maliciously solemnly declare amongst 
other things in substance and effect follow- 
ing, that is to say, that the gold albert 
described in the said declaration was then 
the property of him, the said Augustus 
Tregoning, and that the said pawnticket 
had not been sold or transferred to any 
person by him, the said Augustus Tregoning, 
he, the said Augustus Tregoning, at the time 
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when he bo made and subscribed the said 
declaration and so solemnly declared as before 
mentioned then and there knowing the said 
declaration to be nntrne in certain material 
particulars to wit, in the particulars herein- 
after shown, for in truth and in fact, the 
said gold albert was not the property of him, 
the said Augustus Tregoning, and at the time 
he, the said Augustus Tregoning, made and 
subscribed the said declaration he, the said 
Augustus Tregoning, had transferred the 
said pawnticket to the said Charles G. Tar- 
bett, and as the jurors aforesaid, upon their 
oath aforesaid, do say that the said Augustus 
Tregoning in manner and form aforesaid 
unlawfully, wilfully, falsely, knowingly, 
corruptly and maliciously did make the 
said declaration, he then well knowing the 
same to be false in the particulars herein- 
before mentioned, against the form of the 
statute in such case made and provided, and 
against the peace of our said Lady the Queen, 
her Crown and Dignity. 

Sands, for the defence, submitted that the 
indictment ought to be quashed. This is an 
indictment under the Pawnbrokers Act, 1872 
C35 A 36 Vict. c. 93) ; s. 29 (1) of that Act 
enacts that'* any person claiming to be the 
owner of a pledge but not holding the pawn- 
ticket, or any person claiming to be entitled 
to hold a pawnticket but alleging that the 
same has been lost, mislaid, destroyed, or 
stolen, or fraudulently obtained from him 
may apply to the pawnbroker for a printed 
form of declaration." Sub-section (2), " If the 
applicant delivers back to the pawnbroker the 
declaration duly made before a justice," &c., 
he has certain rights. The section ends, "If 
any person makes a declaration under this 
Act either as an applicant or as identifying 
an applicant knowing the same to be false in 
any material particular he shall be guilty of 
a misdemeanour and liable to the punish- 
ment attaching by law to perjury." Section 
10 enacts that " Nothing in this Act shall 
apply to a loan by a pawnbroker of above 
10^., or to the pledge on which the loan is 
made, or to the pawnbroker or pawner in 
relation to the loan or pledge." That sec- 
tion governs section 29. There can be 
no valid proceedings under section 29 in 
reference to a pledge above lOZ. The 
indictment itself shows that the pledge was 
over lOZ. here, and so, I submit, is bad on the 
face of it. 
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H. G, Booth, for the prosecution, submitted 
that false declarations were indictable under 
other Acts besides the Pawnbrokers Act. 

The Recorder. — This indictment is clearly 
under the Pawnbrokers Act. I think the 
point taken is a good one and the indictment 
must be quashed. 

Indictment quashed. 
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KEG. V, DAVEY AND OTHERS, EX PARTE 
BISHOP. 

Public Health — Person sufferina: from 
infectious disorder — Obstruction of 
execution of order of removal to hospital 
— ^Power of justices to go behind order 
— Jurisdiction to state a special case — 
Public Health Act, 1875 (38 & 39 Vict. c. 
55), s. 124— Summary Jurisdiction Act, 
1857 (20 & 21 Vict. c. 43), s. 5. 
The justices, upon the hearing of a summons 
under the Public Health Act, 1875 (38 <& 39 
Vict. c. 55), s. 124, for obstructing the 
execution of an order for the removal to a 
hospital of a person suffering from an 
infectious disorder, have no jurisdiction to 
go behind the order or inquire into the 
grounds on which it was made. 
The proper means of questioning the validity of 
such an order is by u)rit of habeas corpus 
or certiorari. TTie High Court has juris- 
diction under the Summary Jurisdiction 
Act, 1857, s, 5, to determine whether it is 
proper to order the justices to state a case, 
and therefore in a case where the justices 
have acquitted but ought to have convicted 
with a nominal penalty the High Court is 
not compelled to order the justices to state a 
special case. 
Rule nisi calling upon the justices of 
Glamorgan to show cause why a mandamus 
should not issue ordering them to state a 
special case for the opinion of the court. 

The facts, as appeared from the affidavits, 
were as follows : — An information was laid by 
the prosecutor Bishop, an inspector of 
nuisances to the Margam Urban District 
Council, against the defendant, Mrs. Skyrme, 
for that she, on the 30th of December, 1898, 
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Bishop. 
obstracted the execution of an order of one 
of her Majesty's jastices of the peace, based 
on the certificate of a duly qualified medical 
practitioner, for the removal of Ada Olivia 
Skyrme, a child of the defendant, then 
Buffering from a dangerous infectious 
disorder, to wit, scarlet fever, and being then 
without proper lodging or accommodation, 
to a suitable hospital within the district of 
the council. The summons was heard on the 
^h of January, 1899, by three justices of 
the peace sitting at Aberavon, and it 
appeared from their affidavit that the follow- 
ing facts were either proved or admitted at 
the hearing before them. 

On the 6th of December, 1898, the 
defendant, Mrs. Skyrme, the wife of a work- 
ing man, at the suggestion of the medical 
officer of health for the district, allowed her 
child to be removed to the Infectious Diseases 
Hospital of the Margam Urban District 
Council. The child remained there until 
the 28th of December, and on that date the 
defendant went to the hospital and carried 
her home. The caretaker of the hospital 
had been seen by the defendant's husband 
going home drunk on the preceding night 
and the matron admitted to the district 
council that this was true. It was proved to 
the satisfaction of the justices that the child 
while in hospital was seen by the defendant 
running across a wet room with bare feet, 
and that after the return of the child home 
the medical practitioner who signed the 
certificate for her removal to the hospital 
said that if the child was kept warm for two 
or three days she would be well, and had told 
the defendant, the mother of the child, that 
there was proper lodging and accommodation 
for the child in the defendant's house, that 
the child was kept in a room at the end of a 
long passage apart from the other part of 
the house, and that this room was properly 
disinfected according to the instructions of 
the medical officer, that there was a fire in 
the room and that the child was properly 
attended to and that disinfectants were used. 
Upon the dOth of December, 1898, on the 
certificate of a medical practitioner that the 
child was suffering from a dangerous 
infections disorder, and was without proper 
lodging and accommodation and ought 
forthwith to be removed to the hospital 
for infectious diseases belonging to the 
Margam District Council, a justice of the 
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peace made an order under section 124 of the 
Public Health Act, 1875, for the removal of 
the child forthwith to the hospital. 

It was proved that the defendant had no 
notice of the intended application for the 
order for the removal of the chUd to the 
hospital, and that after the receipt of the order 
she called in the services of an independent 
medical man, who certified there was no 
danger of infection if the child was properly 
anointed. 

Evidence was given in support of the 
summons of the making of the order for 
removal, and of disobedience and obstruction 
of the execution of the order by the 
defendant. On behalf of the defendant it 
was admitted tliat the order was made and 
that the defendant had disobeyed and 
obstructed the execution of the order, but 
the solicitor for the defendant disputed the 
validity of the order, and by cross-examina- 
tion of the inspector, who was called as a 
witness, sought to show that the accommo- 
dation provided at fche house of the defendant 
was sufficient, and that the hospital 
mentioned in the order was not properly 
constructed, and upon these grounds it was 
sought to justify the defendant's disobedience 
and obstruction of the execution of the 
order. 

The solicitor for the complainant objected 
to the cross-examination of the inspector and 
contended that it was not open to the court to 
go beyond or inquire into the validity of the 
order of the justice made under section 124 
of the Public Health Act, 1875, for the 
removal of the child, or to inquire whether 
there was a proper hospital or not. 

Two out of the three justices overruled 
these objections and found as a fact that 
there was no suitable hospital provided 
within the district for the reception of the 
child, and that the defendant had provided 
proper lodging and accommodation for the 
child. 

The chairman, Mr. Davey, however, was 
of opinion that the validity of the order 
could not be gone into or contested and that 
the defendant ought to have been convicted, 
having regard to the decision in Booker v. 
Taylor iLumley's Public Health, 5th edit., p. 
144), but the majority of the court being of 
opinion that the information should be 
dismissed, the information was dismissed 
accordingly. ^^ , 
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The solicitor for the ooraplainant subse- 
qaently applied to the court to state and 
sign a case upon the point of law as to 
whether the court could enter into the 
question as to the validity of the order of 
the justice or could inquire whether there 
was a suitable hospital provided within the 
district. 

The majority of the justices declined to 
state a case because they thought from 
the decision in Diss Urban Sanitary Authc 
rity V. Aldrich (1877), 2 Q. B. D. 179 ; 41 J, P. 
549, that they had no power to state a case, 
and that the case of Ex parte Sckqfield, [1891] 
2 Q. B. 428, decided that it was not proper 
to grant a case upon the refusal of the 
justices to convict under the Public Health 
Act, 1875, and they were of opinion that as 
they had found as a fact that there was no 
proper hospital for the reception of patients 
within the meaning of the Act, and that the 
patient was provided with proper lodging and 
accommodation, the court would not interfere 
with such a finding. They also stated they 
were reluctant to put the defendant and her 
husband, who is a working man, to further 
expense in litigation, as if proper care were 
taken of the hospital in future there would 
be no need for similar proceedings, and they 
suggested that the matter could be finally 
decided upon the hearing of a rule for a 
mandamus without the necessity of stating a 



The above rule for a mandamus was then 
applied for at the instance of the complainant 
The PubUc Health Act, 1875 (38 & 39 Yict. 
c. 55), s. 124, provides — 

''Where any suitable hospital or place 
for the reception of the sick is provided 
within the district of a local authority or 
within a cenvenient distance of any such 
district, any person who is suffering from any 
dangerous infectious disorder and is without 
proper lodging or accommodation, or lodged in 
a room occupied by more than one family . . . 
may, on a certificate signed by a legally 
qualified medical practitioner, and with the 
consent of the superintending body of such 
hospital or place, be removed by order of 
any justice to such hospital or place at the 
cost of the local authority. ... An order 
under this section may be addressed to such 
constable or officer of the local authority as 
the justice or local authority making 
the same may think expedient and any 
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person who wilfully disobeys or obstructs 
the execution of such order shall be liable 
to a penalty not exceeding lOZ." 

8. T. Evans showed cause. — In this case the 
order for the removal of the child to the 
isolation hospital was made under the Public 
Health Act, 1875 &S & 39 Vict c. 55), s. 124. 
It was made ex parte and without any notice 
to the mother of the child. The question is 
whether the justices upon a summons for 
disobeying such order can inquire into 
the vsdidity of the order and the circum- 
stances under which it was made. The only 
authority on the subj ect is the case of Booker v. 
Taylor i8upra\ cited in Lumley's Public Health 
(5th edit), p. 144, from the Times, the 2l8t of 
November, 1882. In that case an order had 
been made for the removal of a child under 
this section. The mother of the child was 
summoned for resisting the order. At the 
hearing the justices entered into the question 
of the validity of the order and declined to 
convict It was held there that they had no 
jurisdiction to do so. It is submitted that 
that case was wrongly decided. If so, a 
person can be convicted of disobeying an 
order which was made ex parte and without 
notice to them or the opportunity of show- 
ing cause why the order should not be made. 
Moreover, the section lays down certain 
conditions precedent that must be fulfilled. 
The child must be without proper accommo- 
dation or lodging and there must be a 
convenient and suitable isolation hospital to 
which the child can be sent If Booker v. 
Taylor Csupra') is rightly decided there is no 
opportunity given to inquire if such con- 
ditions exist There being no appeal the 
court is not bound by the decision in that 
case. It is merely the decision of a court of 
co-ordinate jurisdiction. He referred to 
Waye v. Thompson (1884), 15 Q. i5. i). 342 j 
49 J. P. 420, 623. 

TF. C. Ryde in support of the rule.— The 
decision in Booker v. Taylor (supra) is right 
and should be followed. A similar iM>int 
was decided in Robinson v. Mayor^ dhc., of 
Sunderland, [1899] 1 Q.B. 751 ; 63 /.P. 341, 
where it was held the justices had no juris- 
diction to review the decision of the local 
authority under section 305 of the Public 
Health Act, 1875. 

[Ch ANN ELL, J., referred to White v. Redfem 
(1879), 5 g. B. /). 15 ; 44 J. P. 87.] 

The section provides all necessary safe- 
guards against an improper order being ^ 



TAB JUSTICE OP THE PBAOB. 



Reg. V, Davey and Others, Ex Parte 
Bishop. 
made. Urgency is absolately necessary in 
sach cases, as the object is not only for the 
benefit of the person to be removed bat also 
for the benefit of the pablic in order to 
check the spread of infection. That is the 
reason why the order is made ex parte. 
Booker v. Taylor isuprd) was decided in 1882, 
and must have been called to the attention 
of the Legislature, bnt they have not thonght 
fit to alter the section. A similar provision 
was contained in the Public Health (Scotland) 
Act, 1887 (30 & 31 Vict. c. 101) s. 42, which 
has been amended by section 1 of 53 & 54 
"Vict. c. 20. There is nothing of that sort in 
this case. The Legislature has had several 
opportunities of amending the section, as the 
same provision has been inserted in section 
66 of the Public Health (London) Act, 1891 
(54 & 55 Yict. c. 76). The matter has also 
been dealt with in the Infectious Diseases 
(Prevention) Act, 1890 (53 & 54 Vict. c. 34). 

Darling, J. — In this case it appears that 
this woman, the mother of a child ill with 
scarlet fever, allowed the child to be taken 
to the hospital. Subsequently the mother 
of the child became aware that the hospital 
was unfit for its detention. She then went 
to the hospital and took away the child to 
her own house and made provision to get her 
house disinfected. Thereupon the local 
authority got a magistrate to make an order 
under section 124 of the Public Health Act, 
1875, for the removal of the child and putting 
' her back in the hospital. That order having 
been obtained, the mother prevented 
its execution and thereupon proceedings 
were taken against her under section 124 of 
the Act, which says that " any person who 
wilfully disobeys or obstructs the execution of 
such order" shall be liable to a penalty. On 
the hearing of such summons objection was 
taken before the magistrates that they had 
no power to go behind the order for removal 
to a hospital, and in support of this 
objection there was cited to them the report 
from the Times newspaper of the 21st of 
November, 1882, of the case of Booker v. 
Taylor (jsupra), which was decided on hearing 
one side only. That case decides that the 
justices were not entitled to go behind the 
order and inquire into its validity, but that 
they were bound to act upon it. It has been 
pressed upon us that there would be great 
hardship in allowing a justice to make such 
an order as this without giving to the person 
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interested an opportunity of being heard, 
and undoubtedly that would be so. But 
what has been alleged here is that the person 
so interested has a right to obstruct the 
execution of the order and at the hearing 
on the summons for disobeying the order 
raise the whole state of facts. . The intention 
of the Legislature was to protect the public 
from infectious diseases, and it is perfectly 
obvious that if the proceedings for the 
removal to the hospital were of a dilatory 
character the whole thing would be useless. I 
do not think that was intended at all. What 
was intended was to give a very summary 
remedy in such oases of infectious diseases 
for the protection of the public. I think, 
therefore, that Booker v. Taylor (jmprd) was 
rightly decided, and that when an order of 
this kind was made this woman had no right 
to obstruct the execution of the order and 
the justices had no right to go behind it. 
I should say the remedy by writ of habeas 
corpus might be open to any person who had 
a right to complain, but I do not think that 
question arises here. The question is 
whether we ought to make absolute a rule 
for a mandamus to the justices to state a 
case. Under all the circumstances of this 
case, if we made the rule absolute, the 
justices might say this woman had no 
intention to set the law at defiance and they 
might impose a nominal penalty. That being 
so, nothing would be gained by our taking 
that step, and I think that, under the cir- 
cumstances, this rule must be discharged. 

Oh ANN ELL, J.— I am of the same opinion. 
I think we ought to say that Booker v. 
Taylor (uhi supra") was rightly decided. Of 
course, it is a general principle of law that a 
person cannot be convicted of a criminal 
offence without being heard ; but there are 
exceptions to that rule, and those exceptions 
are cases where it appears in the words of 
the statute itself that the thing was intended 
to be done ex parte and that the x>artie8 
should act promptly, and one of the instances 
that was referred to was the case of the 
destruction of unsound meat, where measures 
have to be taken promptly, and where it is 
desirable that the thing should be done 
and the order acted on at once. The present 
is one of those cases where it is necessary to 
act promptly, and the statute evidently 
meant that the order made under the section 
for the removal of a person to a hospital 
should be followed up and aoted^en at onoOb 
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It seems to me that the offence is committed 
if the person, knowing that the order is made 
in fact, wilfully disobeys it, and upon the 
hearing of a summons for such offence the 
magistrates cannot go behind that order and 
say that that order ought not to have been 
made. I think in strictness the magistrate 
who makes the order ought to satisfy 
himself not only of the existence of the 
medical certificate, but also that the other 
conditions of the section have been fulfilled, 
such as that there should be a suitable 
hospital within a couYenient distance and 
that the person suffering from the disease 
should not have proper lodging or accommo- 
dation at home. It was a very doubtful 
proceeding for the medical officer in this 
case to go and get an ex parte order to 
remove the child to the hospital when the 
mother had previously removed the child 
owing to the management of the hospital and 
the statement that the attendant was drunk. 
There must be some mode of questioning 
such an order, probably by certiorari or by 
writ of habeas corpus, but the magistrates 
could not go behind it. In this case, as the 
fine at the most could only be a nominal one, 
it is not worth while to call on the magistrates 
to state a case, and on this ground I think 
that the rule should be discharged. 

Rtde discharged. 

Solicitors for the applicant in support of 
the rule : Bell, Brodrick, and Gray, for S. J. 
Hughes, Bridgend. 

Solicitors for the respondents : Sharpe, 
Parker, Pritchards, and Barham, for Cuth- 
bertson and Powell, Neath. 
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April IS; May 6. 
MOSS V, HANCOCK. 

Criminal law— Larceny— Restitution order- 
Current coin— Jubilee five pound piece — 
Larceny Act, 1861 (24 A 25 Vict. c. %), 
S.100. 

The appellant, who was a dealer in jewellery, 
new and second-hand clothes, and curios, 
changed for five sovereigns a jubilee five 
pound piece, which had been stolen from 
the respondent. After the conviction of 
the thi^ the magistrates made an order 
for the restitution of the five powid piece to 
the respondent. 

Held, thai, drawing the inference from (he facts 
as stated that the money did not pass as 
current coin of the realm but was bought 
as a curio, the justices were right in 
ordering the restitiUion. 

Case stated by justices in and for the 
county of Sussex, sitting at the Hove Petty 
Sessions. 

1. At a court of summary jurisdiction 
sitting at the Town Hall, Hove, in the 
county of Sussex, on the 5th day of 
December, 1898, one Thomas Neale, herein- 
after called the prisoner, was charged before 
us for that he, while being a servant in the 
service of one Mortimer Hancock, herein- 
after called the respondent, feloniously 
did steal, take, and carry away one gold five 
pound piece and other articles, the property 
of the respondent, his said master, contrary 
to the form of the statute in such caae made 
and provided, and upon the hearing of the 
said charge the prisoner pleaded guilty, and 
we convicted him and sentenced him to a 
term of imprisonment of two calendar 
months, with hard labour, and we thereupon 
ordered the fiv^ pound gold piece, which was 
produced in evidence, to be restored to the 
respondent subject to the following case, but 
reserving the two questions, (a) Is the 
appellant a person aggrieved so as to be 
entitled to require a case to be stated when 
neither party to the proceedings before us 
does so ; and (&) Is not the whole question a 
question of fact 7 

2. Upon the hearing of the said charge 
against the prisoner the following facts were 
proved or admitted before us— ^ j 
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(a) The prisoner was a batler in the 
service of the respondent, at his resi- 
dence, No. 6, Palmeira-avenue, Hove, 
aforesaid, and had been in sach service 
for about a month before the felony 
complained of. 

(fi>) The five pound gold piece produced 
was presented to the respondent by the 
committee of the Goldsmiths Company 
in the Jubilee year, 1887, and the same 
bears the date of that year. 

(c) The said gold piece was always kept by 
the respondent in a case in a cabinet in 
his drawing-room, at his said residence, 
and that the same had never been in 
circulation. 

Cd) The said gold piece was with other 
property stolen by the prisoner on or 
about the 20th of November, 1898. 

(fi) The appellant is a dealer in new and 
second-hand clothes, jewellery and other 
articles, and the prisoner changed the 
said gold piece with the appellant's son, 
at the appellant's shop in West-street, 
Brighton, for five sovereigns. 

(/) The appellant's son stated in evidence 
that he made no inquiries of the prisoner 
respecting the said five pound gold piece, 
but that he knew the prisoner was an 
indoor servant, and had known him some 
little time as a customer, but he refused 
to say whether he had known him for 
a week or a year or for any other definite 
time. 

B. The appellant contended that the five 
pound gold piece was current coin of the 
realm, and that the same was received by his 
son, who gave five sovereigns for it, without 
any knowledge that it had been stolen, and 
therefore he was entitled to retain it. 

4. We are of opinion that, under section 
100 of the Larceny Act (24 & 25 Vict, c. 96), 
and section 27 (3) of the Summary Jurisdic- 
tion Act, 1879 (42 & 43 Vict. c. 49), we 
ought to order the restitution of the said 
five pound gold piece to the respondent, as 
we found as a fact that the same was his 
property, and had been stolen and parted 
with in manner before mentioned, and we 
therefore made an order of restitution under 
the said section accordingly. 

The question of law upon which the 
opinion of the said court is desired is 
whether we had power to make the said order 
of restitution. If the said court should be 
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of opinion that we had the said power to 
make the said order then the order is to 
stand, but if otherwise, then the court is 
humbly solicited to remit the case to us the 
said justices with the opinion of the court 
thereon, so that our order may be rescinded, 
and such further or other order made as this 
honourable court shall deem right. 

De Worms. 

Edwasd Eager. 

David C. Thomas. 

Alfred S. Henriques. 

G. W. E. LODBR. 

Frank K, Loyd. 
Robert Gillespie. 

By 24 & 25 Vict. c. 96, s. 100, it is provided 
that— 

" If any person guilty of any such felony 
or misdemeanour as is mentioned in this 
Act, in stealing, taking, obtaining, extorting, 
embezzling, converting or disposing of or in 
knowingly receiving any chattel, money, 
valuable security, or other property whatso- 
ever, shall be indicted for such offence by 
or on behalf of the owner of the property, 
or his executor or administrator, and con- 
victed thereof, in such case the property 
shall be restored to the owner or his repre- 
sentative ; and in every case in this section 
aforesaid the court before whom any person 
shall be tried for any such felony or mis- 
demeanour shall have power to award from 
time to time writs of restitution for the said 
property, or to order the restitution thereof 
in a summary manner, provided that if it 
shall appear before any award or order 
made that any valuable security shall have 
been bond fide paid or discharged by some 
person or body corporate liable to the pay- 
ment thereof, or being a negotiable instru- 
ment shall have been bond fide taken or 
received by transfer or delivery by some 
person or body corporate for a just and 
valuable consideration without any notice 
or without any reasonable cause to suspect 
that the same had by any felony or mis- 
demeanour been stolen, taken, obtained, 
extorted, embezzled, converted or disposed 
of, in such case the court shall not award or 
order the restitution of such security ; pro- 
vided also that nothing in this section con* 
tained shall apply to the case of any 
prosecution of any trustee,.banker, merchant, 
attorney, factor, broker or other agent 
intrusted with ihe possession of^-goods or 
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documents of title to goods for any misde- 
meanoors against this Act." 

The Summary Jurisdiction Act, 1879 
(42 & 43 Vict. c. 49), s. 27, provides : " Where 
an indictable offence is « • . authorised 
to be dealt with summarily, (3) The con- 
viction for any such offence shall be of the 
same effect as a conviction for an offence 
upon indictment, and the court may make 
the like order for the restitution of property 
as might have been made by the court 
before whom the person convicted would 
' have been tried if he had been tried on 
indictment." 

Firminger for the appellant. — The justices 
had no power to order the restitution of this 
five pound gold piece. These coins were by 
Boyal Proclamation in 1887, issued under the 
power of the Coinage Act, 1870, declared to 
be current coin and legal tender. The 
justices purported to act under section 100 
of the Larceny Act, 1861 (24 & 25 Yict. c. 96), 
in which " money " is mentioned as one of 
the things as to which an order of restitution 
can be made, but that money only applies to 
"money" found in the possession of the 
prisoner, and which can be clearly earmarked 
as part of the stolen property or its proceeds ; 
it does not apply to current coin of the 
realm, which has bond fide been circulated 
among other people. The earliest statute on 
the subject is 21 Hen. 8, c. 11 ; under that 
statute it was held in Holiday v. Hicks (1598), 
Cro. Eliz. 638, 661, that there could be restitu- 
tion either of money actually found in the 
I>08se88ion of the thief or of money which 
was earmarked as being in a box or bag. An 
order may be made for the restitution of the 
proceeds of stolen property. {Hale's Fleas of 
ike Grown, 541.) There is no power to make 
an order for the restitution of money which 
has once been put in circulation as current 
coin of the realm, because it can no longer 
be earmarked or identified. {Miller v. Race 
(1791), 1 Burr. 452 ; 1 SmUh's Leading Cases 
(10th edit.), p. 447 ; Clarke v. Shee, Coiop. 197.) 
The present Larceny Act, 1861 (24 & 25 
Vict. c. 96), repealed 7 & 8 Geo. 4, c. 29, s, 57, 
which re-enacted 21 Hen. 8, c. 11, which had 
been repealed by 7 & 8 Geo. 4, c. 27, and 
extended it to misdemeanours. The proviso 
to section 100 of the Larceny Act, 1861, 
clearly shows that the justices had no power 
to make such order. 

Boxall for the respondent. — The justices 
were right. Even if this five pound gold piece 
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was current coin and legal tender the magis- 
trates seem to have found as a fact that it was 
not put into circulation on this occasion, but 
was sold as a curiosity to the appellant. But 
even if it were passed as current coin an 
order can be made for its restitution if it 
can be identified. Section 100 of the Larceny 
Act specially speaks of *' money " as one of 
the kinds of property as to which restitu- 
tion can be ordered, and the order can be 
made subject to the difficulty of the money 
having been properly identified. He 
referred to Reg, v. Horan, 6 /. R. C. L. 293 ; 
ScaUergood v. Silvester (1850), 15 Q. -B. 506 ; 
Vilmont v. BenUey (1887), 12 A, C. 774; 
51 J. P. 436 ; Walker v. Matthews (1881), 
8 Q. B. D. 109 ; Taylor v. Flumer (1815), 
2 if. ^ 5. 562 ; Reg, v. StanUm (1836), 
6 C. ^ P. 431. 



Firminger in reply. 



Cur, adv, vult. 



The following written judgments were 
delivered by the court. 

May 6.] Darling, J.—This was a special 
case stated by justices, and the following 
facts were stated as proved or agreed. The 
prisoner, a butler in the service of the 
respondent, was convicted of having stolen 
from his master a five pound gold piece, 
presented by the Goldsmiths Company to 
the respondent in the jubilee year, 1887, the 
year of its date. The gold piece had been 
kept in a cabinet until November, 1898, when 
it was stolen by the prisoner, and had never 
been in circulation. The appellant is a 
dealer in new and second-hand clothes, 
jewellery, and other articles; and the 
prisoner changed the gold piece with the 
appellant's son in the appellant's shop for 
five sovereigns. Upon the prisoner's con- 
viction the justices found that the five pound 
gold piece stolen by the prisoner was the 
respondent's property, and they made an 
order for its restitution to the respondent, 
acting under the Larceny Act, 1861 (24 & 25 
Vict. c. %), s. 100, and the Summary Juris- 
diction Act, 1879 (42 & 43 Vict. c. 49), s. 27 
(3). It was admitted during the argument 
that the gold pieces of the issue to which 
this one belonged are, by Boyal Proclamation, 
constituted current coin of the realm ; and 
for the appellant it was contended that the 
order for restitution was, therefore, wrong. 
By section 100 of the Larceny Act, 1861, 
it is provided that, on the prosecution to 
conviction of a thief, the court may order t 
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the restitation of the things Btolen to the 
proaecator. and, among other stolen things, 
may order the restitution of money. It was 
contended before as in this case that although, 
even after they had been sold by the thief in 
market overt, and so the property in them 
had passed, stolen goods might still, by virtue 
of an order under this statute, be revested in 
the owner from whom they had been stolen, 
yet no such restitution could be ordered of 
money, unless it were money in a bag or 
otherwise earmarked, as it was said. For 
this proposition decisions given in actions for 
trover and conversion of money were cited, 
such as Holiday v. Hicks (jOro, Eliz. 638, 661). 
But section 100 of the statute distinctly 
applies to '* money '* ; and long before this it 
was stated in Hale's Pleas of the Crown, 542— 
*' So if money be stolen, and the thief taken, 
and the money seized, he (that is, the true 
owner) shall have restitution of the money." 
Reliance was also placed on the case of 
Miller v. Race (supra) (Smith's Leading Cases 
(10th edit.), p. 447), which was an action of 
trover upon a bank-note, in which case it 
was held that the property in such a note 
passes like cash by delivery. And Lord 
Mansfield there said, *'Now they (bank-notes) 
are not goods, nor securities, nor documents 
for debts, nor are so esteemed, but are 
treated as money, as cash, in the ordinary 
course and transaction of business by 
the general consent of mankind, which 
gives them the credit and currency of 
money to all intents and purposes. They 
are as much money as guineas themselves 
are, or any other current coin that is used 
in common payments as money or cash.'' 
Further on in his judgment Lord Man^eld 
said, referring to some expression attributed 
to Holt, C.J., in Ford v. Hopkins, " 'Tis pity 
that reporters sometimes catch at quaint 
expressions that may happen to be dropped 
at the Bar or Bench, and mistake their 
meaning. It has been quaintly said that 
* the reason why money cannot be followed 
is because it has no earmark ' ; but this is 
not true. The true reason is upon account 
of the currency of it ; it cannot be recovered 
after it has passed in currency. So, in 
case of money stolen, the true owner cannot 
recover it after it has been paid away fairly 
and honestly upon a valuable and bond fide 
consideration ; but before money has passed 
in currency an action may be brought for 
the money itself." Now here it is plain 
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that the mere fact that the stolen gold 
piece was money would not render it unfit 
for the application to it of an order for 
restitution. The true question seems to 
me to be whether by the manner of deal- 
ing with it which the thief adopted 
the gold piece passed in currency. The 
exchanging of a coin for other coins is not 
conclusive proof that the exchanging was 
that of dealing with current coin on both 
sides. Many coins, which yet have not been 
formally withdrawn from currency, have a 
price far beyond their denominated value,* 
by reason of their antiquity or rarity, or for 
their beauty of design or execution (though 
this last is perhaps merely to say again by 
reason of the coins being struck in another 
age and mint than ours). Money as currency, 
and not as medaln, seems to me to have been 
well defined by Mr. Walker in Money, Trade, 
and Industry as "that which passes freely 
from hand to hand throughout the com- 
munity in final discharge of debts and full 
payment for commodities, being accepted 
equally without reference to the character 
or credit of the person who offers it and 
without the intention of the person who 
receives it to consume it or apply it to any 
other use than in turn to tender it to others 
in discharge of debts or payment for com- 
modities.'* Bearing in mind all the foregoing 
considerations, and applying them to the 
facts stated for us by the magistrates, I ask 
myself was this gold piece passed in its 
character as coin of currency or was it rather 
the subject of a sale as an article of veriu. 
We are permitted to draw inferences from 
the facts stated to us ; and, besides, it was 
stated in the course of the argument that 
this piece was of somewhat greater value 
than that of its denomination, and so was 
worth more than the five pieces given in 
exchange for it, though each of those was 
of a fifth of the nominal value of this gold 
piece. Upon the facts stated I come to the 
conclusion that this gold piece never passed 
in currency, though it was the subject of a 
sale, as a medal might have been, to a dealer 
in old or curious things, and that therefore 
the magistrates acted within their powers in 
making an order for its restitution. 

Ohannell, J.— In this case, atated by 
magistrates, the appellant appears against 
an order made under section 100 of the 
Larceny Act, ordering him to restore to the 
prosecutor a five pound gold piece, MLm 
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from him by a thief, who had been convicted. 
The magistrates suggest a doabt whether 
they have power to state a case, but I think 
that there is no foundation for this doubt. 
They next suggest that the whole question is 
one of fact. They leave us, however, in some 
doubt as to what they mean to find. In one 
view it Ib a question of fact, in another one 
of law. They state certain facts, but they 
do not state the inferences they draw from 
them. That being so, we have power to 
draw any inference the magistrates might 
have done. I think that the proper inference 
to be drawn from the facts is that the thief 
did not pass the coin as current money, but 
sold it for 5/. It is true that by Royal 
Proclamation, issued under the Acts of 
Parliament relating to the coinage, this 
piece is made current coin of the realm, 
and might have been used in payment of a 
debt or otherwise as money, but though it 
might so be used it might also be dealt with as 
if it were a medal or ancient coin, or other 
curiosity ; I think it was offered to the appel- 
lant's son because he dealt in curiosities, 
and was taken by him as such. It is also 
donbtful whether the magistrates mean to 
find the transaction bojtd fide. Without 
meaning to suggest that the appellant's son 
be found guilty of receiving the coin know- 
ing it to have been stolen, I still think the 
circumstances were such that the magistrates 
might well find that it was not taken bond 
fide^ so that if it had been a bill of exchange 
or other negotiable instrument no better 
title would have been taken than the thief 
had. If that was the view taken by the 
magistrates they would have been right in 
considering the question one of fact. Under 
these drcumstanoes we ought to draw the 
inference ourselves, and apart from that 
inference I think that the order of the 
magistrates was a good one. If the coin had 
been dealt with and transferred as current coin 
of the realm, as, for instance, for goods pur- 
'chased or in satisfaction of a debt, or bond 
fide changed as money for money of a 
different denomination, I think a question of 
law of great difficulty would arise. If that 
were the case no doubt the property would 
have passed to the appellant, but the opera- 
tion of the statute is to revert in the pro- 
secutor, on conviction of the thief, the 
property in the thing stolen, notwithstand- 
ing that the property in it has passed 
effectively to a transferee as by sale in 
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market overt. iHorwood v. Smith, 2 T, R. 760 ; 
Scattergood v. Silvester (supra).') The history 
of the matter is to be found in 2 Hawhirts 
Pleas of the Crown, p. 241. The mere fact 
of the property in the coin having passed 
would not therefore prevent the statute 
operating, and it is curious that in all 
the statutes, beginning with that of 21 
Henry 8, c. 11, money stolen is placed 
on the same footing as chattels stolen. Unless 
therefore there is something exceptional in 
the way in which property in money passes 
it would appear that, in all cases where by 
some accident the particular coin or coins 
stolen could be identified at the date of the 
conviction, the person then owning them 
would lose his property though the money 
had been taken bond fide. But we have to 
consider the proviso which was in the statute 
of Geo. 4 as well as in the present statute, 
protecting persons who had bond fide taken a 
negotiable instrument. Now, all the con- 
siderations which could have induced the 
Legislature to protect holders of stolen 
negotiable instruments would equally apply 
to stolen money taken bond fide. In fact 
it is just because bills of exchange, &c., 
are like currency that they are negotiable. 
(See Miller v. Race (supra).) It may be 
that the Legislature did not think it neces- 
sary to protect, by includiig them in the 
proviso, persons who had bimd fide taken 
stolen money, because in the great majority 
of cases it would be impossible, in fact, to 
indentify the money, so that only in rare 
cases would protection be wanted ; but that 
hardly seems satisfactory. It seems to me 
that the Legislature must have assumed that 
X>ersons having bond fide taken stolen money 
did not come within the statute. The 
matter is very doubtful, but on the whole 
I think the explanation may be this >— It may 
be that the true meaning of the saying that 
money has no earmark is that when current 
coins of the realm have i>assed bond fide from 
hand to hand as currency and as money 
they are considered, for all purposes of 
property in them, not to be identifiable. 
They have become merely so much money 
in the possession of the person to whom 
they have passed. If it is a sovereign, then 
for all purposes of the property 20 shillings 
or eight half-crowns are the legal equivalent 
of the sovereign. If the payment to the 
man has been made in error the right against 
him is, as a rule, merely to recover so mnofa 
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money, and not the identical coins. A man 
cannot, as a rale, be convicted of larceny as 
a bailee of money. QReg. v. Hassell, 8 Cox C. C. 
491 ; 30 Z.J. M, C. 175.) Of coarse, this view 
does not prevent a servant or agent being 
liable to hand over identical coins received 
to hlB master. The point only arises apon 
the passing of the coins from one person 
to another as money. The doctrine that 
money has no earmark, whatever it means, 
is andoabtedly a doctrine of oar law. Lord 
Mangfidd, in Miller v. Race («Mpra), criti- 
cised the expression, not as being incorrect, 
bnt as not being the trae reason why the 
property in money passed on transfer 
independently of the title of the transferror. 
The doctrine is discassed and explained both 
in Taylor v. Plumer^ ^ M,<& S. 562, and in the 
jadgments of Sir George Jeseel and Themger, 
L.J., in Re HalleWs Estate, 13 Ch. D. 6%. I 
think the view which I have expressed as to 
money on its being dealt with and passed as 
money bond fide being treated in law as having 
lost its identity, and being merely so mnch 
money in the hands of the person who took it, 
is really consistent with all the cases, if not 
with all the dicta. If it is correct, it makes 
the 100th section of the Larceny Act, 1861, 
work as one wonld expect. I cannot 
think that if a thief steals a sovereign 
and bays some article of small valae with 
it in a shop and goes away with the 
article and the change, and then by reason 
of some accidental circamstance, sach 
as the shopkeeper happening to have no other 
sovereign in his till at the time, the coin can 
be identified, that, apon conviction of the 
thief, the shopkeeper loses his title to the 
sovereign. I incline to think that the efEect 
of the 100th section of the Larceny Act, so 
far as money is concerned, is limited to cases 
where the money stolen or the proceeds of it 
are f oand on the thief or in the possession of 
someone taking from him otherwise than by 
the money passing as currency. When the 
statate of Henry 8 was passed its most im- 
ix)rtant effect probably was the same as the 
effect of an appeal and writ of restitntion 
in the older procedure (see 2 HawhirUe Pleas 
of the Qrown, p. 241)— viz., to prevent f or- 
f eitare to the Crown or to any lord having 
right to waifs or estrays or goods of felons; 
bat all that is now obsolete. I have thooght 
it right to discass the questions of law which 
were argaed before us, bat, as I have already 
■aid, the points do not arise upon the inf er- 
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ences which I think it right to show from the 
facts stated. I think the appeal most be 
dismissed. 

Appeal dismissed. 

Solicitors for the appellant : Harvey Clifton, 
for T. Plamridge, Brighton. 

Solicitors for the respondent: Venn and 
Woodcock, for T. A. Goodman, Brighton. 
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BROWN AND ANOTHER V, MAYOR, Ac, OF 
DUNSTABLE. 

Local Government — ^Discharge of sewage 
apon private property — Nuisance — Claim 
of right — Prescription — Liability of 
sanitary authority for connections^ 
Injunction— Public Health Act, 1875 
(38 & 39 Vict. c. 55), ss. 21, 299. 

Where sewage is discharged by a sanitary 
authority upon private property so as to 
become a nuisance no injunction will be 
granted against such authority which mil 
interfere vnth the lights of householders 
(under section 21 of the Public Health 
Act, 1875) to connect their houses with Oie 
sewers of such authority if such rights 
have been gained by prescription or the 
connections made vnth the consent or 
acquiescence of the sanitary authority, or 
which will prohibit such authority from 
permitting or allowing fresh connections to 
be made, but an injunction will be granted 
restraining the authority from directing or 
authorising any seicage or foul matter to 
flow or to be discharged from sewers or 
drains vested in them as such sanitary 
authority upon private property, 

Charles v, Finchley Local Board, 47 J. P. 
791 ; 23 Ch. D, 767, not followed. 

The plaintiff. Major Brown, who was the 
owner of Dunstable-park and of house pro- 
perty in the borough of Dunstable, claimed 
an injunction to restrain the defendants 
from continuing what was alleged to amount 
to a nuisance of such a nature as to materi- 
ally diminish the value of his property. 

The facts as found by his lordship were 
as follows. Major Brown's title was derived 
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under the will of his father, who died in 1846, 
having devised the property to his widow for 
life (who died in 1875) with remainder to 
Major Brown in fee. Major Brown's tenant 
of Dnnstable-park was co-plaintiff. Dun- 
stable is an ancient town ; two Roman roads — 
namely, Watling-street and loknield-way — 
crossed each other at this point. It was noth- 
ing more than an ordinary i>arish until 1863, 
when a local board of health was formed, and 
in 1864 for the first time it was incorporated 
as a municipal borough. There were along 
Watling-street (now High-street) sewers of 
great age ; through these sewers surface-water 
from the streets had, as far as living memory 
goes, flowed in three directions — part through 
the drain or pipe under what is known 
as Perkin*s-house, in the High-street, and 
thence into a pond in the park, the overflow 
of which went to a low-lying piece of land 
near the railway embankment ; another part 
crossed Icknield-way (now known as Church- 
street), and then entered land belonging to 
Major Brown, but this ultimately found its 
way into the low land near the railway 
embankment; the third part went, until 
recently, in a comparatively short sewer in 
the High-street towards the north, outside 
the boundary of the parish, to a field formerly 
belonging to Major Brown, known as the 
" Dog-kennel-close." It was proved that these 
ancient sewers had for many years conveyed 
not only surface-water but also slops and foul 
matter coming from house-drains, the con- 
sequence of which was that the open ditches 
or receptacles in Dunstable-park and in Dog- 
kennel-doee became from time to time 
offensive. It was proved that, as far back as 
1869, no less than 610 houses were connected 
with the sewers. With reference to sewage- 
matter other than slops and house-drainage, 
it was not satisfactorily shown that it found 
its way into the sewers to any considerable 
extent until after the year 1873, when for the 
first time a water company supplied the town 
with water, but there probably were (as the 
learned judge thought) a few water-closets 
prior to that date which were flushed by 
means of rain-water cisterns, and there may 
have been a few privies the contents of 
which found their way into one or other of 
the sewers. But his lordship was satisfied 
that, speaking generally, the ordinary mode 
of dealing with sewage of this nature was by 
cesspools, which were periodically emptied. 
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In 1887 part of the Dog-kennel-close was 
sold by Major Brown, and the pond into 
which the overflow from the third sewer 
above mentioned used to pass was filled up. 
Two dome-wells were constructed nearer 
the road in order to receive and retain the 
sewage and other matter which formerly 
went to the pond, and Major Brown 
covenanted with the purchaser (in effect) to 
prevent any sewage matter from coming on to 
the land. In 1890 Major Brown sold the rest 
of the Dog-kennel-close, including the two 
dome-wells. These soon proved a nuisance, 
and the corporation, with a view to 
remedy this nuisance, reversed the gradient 
of this third sewer, so that the fall n^as 
towards the south instead of towards the 
north; and the contents of this sewer, 
which formerly discharged into Dog-kennel- 
close, thenceforward passed under Perkin's- 
house into Dunstable-park. For 30 years 
complaints had been made of the inadequate 
drainage of Dunstable, and the attention of 
the corporation had been repeatedly called 
to the matter by the Local Government 
Board. But the corporation had contrived 
(as his lordship observed) to defy all attacks, 
and to do nothing for more than a quarter of 
a century. At the time of the action there 
was a foul pond of several acres in extent in 
Dunstable-park, and it was of this that the 
plaintiffs complained. The surface was so 
clogged with filth coming from the sewers 
that the water would not pass away into the 
chalk. His lordship was satisfied that the 
value of Dunstable-park was substantially 
lessened by reason of its being made the 
receptacle for the sewage of a large part of 
Dunstable, but there was no evidence of any in- 
jurious effect upon health. Among the houses 
which thus drained into Dunstable-park 
were a number of houses belonging to Major 
Brown, and some of them drained by means 
of the Church-street sewer, passing through 
the land of other persons before reaching 
Dunstable-park. 

The Attorney-General was not made a 
party, and no public nuisance was alleged ; 
and no mandamus was or, as his lordship 
said, could be asked for in this action. 

H. T. Eve, Q.C. (FT. M, Cann with him), 
for the plaintiffs.— The defendants set up a 
prescriptive right, but no prescription to 
commit a nuisance such as this can exist. 
The only prescription that could be alleged 
is to send the sewage into the pipes of the 
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defendants, not to send it on the plaintiffs' 
land. The defendants can stop up these 
sewers, and as the effect of the existing 
system is that the owners of the hoases 
exceed their legal rights, the coart will 
compel the defendants to stop the connec- 
tions. (-4 ttomey-Getieral v. Richmond, L. R. 2 
Eq.30&;20 J. P, 708 ; Charles v. Finchley 
Local Board, 23 Ch. D. 767 ; 47 J. P. 791.) 
Under the Public Health Act, 1875, s. 21, the 
local authority may dose the drains of 
persons who have connected without leave. 
If the defendants cannot stop these connec- 
tions they must make some system of sewers 
which will obviate the nuisance. ^Attorney' 
General v. Acton Local Board, 22 Ch, D, 221.) 
Otherwise they are guilty of misfeasance. The 
defendants have no more right than a private 
owner to increase their prescriptive rights. 
(^Metropolitan Board of Works v. London and 
North Western Railway, 17 Ch, D, 246; 
Attorney ' General v. Acton Local Board 
(supra).) In Glossop v. Heston and Isleworth 
Local Board, 12 C%. D, 102, the shortness 
of time during which the neglect of the local 
authority was alleged was an element in the 
case, and the case of Attorney-General v. 
Clerhenwell Vestry, L1891] 3 C^. 527, merely 
followed it. Such a prescription as claimed 
would be secret and undefined, and is not, 
therefore, good. (JLemmon v. Wehh, [1895] 
App, Cas, 1 ; 59 J. P. 564 ; and Gale on 
Easements, p. 207.) 

A, T, Lawrence, Q.C. (T. R. Hughes, Q.C., 
and Kenyon Parker with him), for the defen- 
dants.— The plaintiffs cannot require the 
local authority to provide another system of 
drainage. (Glossop v. Heston and Isleworth 
Local Board (supra) and Attorney-General v. 
Clerkenwell Vestry (supra),) The only 
remedy is under section 299 of the Public 
Health Act 1875. (Pasmore v. OsuHildtwisUe 
Urban Council, [1898] App, Cas, 387; 
62 J. P, 628.) The householders have an 
absolute right to connect their drains. 
(Ainley v. Kirkheaton Local Board, 60 L, J. 
Ch, 734 ; 55 J. P. 230.) The court will not 
restrain the authority from allowing existing 
or future connections. (Attorney- General v. 
Acton Local Board (supra) ; A ttoniey -General 
V. Dorking Union, 20 Ch, D, 595.) The case 
of Charles ▼. Finchley Local Board (supra) 
was not the case of a sewer at all ; it did not 
fall under section 21 of the Public Health 
Act, 1875, and is, therefore, distinguishable. 
264 
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The prescription claimed is for the inhabi- 
tants of a district, and, therefore, good. 
(Gateward's case, 6 Co. Rep, 59 b,, and 
Grimstead v. Marlowe, 4 T, R. 717. They 
also referred to Haigh v. West, [1893] 2 Q. B. 
19 ; 57 J, P, 358.) 

Eve, Q.C, in reply. 

Cur. adv, vulL 

May 19.1 Cozens-Hardy, J. (after stating 
the facts), said : In this state of facts 
several distinct questions arise for my 
decision. The defendants, by an amend- 
ment, which I allowed at tiie trial, alleged 
that the owners in fee of Dunstable-park 
granted to trustees for the inhabitants of 
the parish the right to drain all surface- 
water of the parish and all sewage and 
drainage from any messuages or tenements 
built, or to be built, within the said parish, 
and to discharge such water and sewage 
through ditches or sewers on to Dunstable- 
park, but that such grant has been lost ; and 
they further allege that the plaintiff has 
acquiesced in, and taken advantage of, such 
grant, and uses the existing system of sewage. 
This claim, if well founded, disposes of the 
whole action ; but, in my judgment, it 
cannot be maintained. A lost grant is a 
valuable legal fiction devised to support 
long-continued possession and oft-repeated 
acts, which otherwise could not be legally 
justified. Thus, prior to the Prescription 
Act it was the custom to direct juries to 
find a lost grant after more than twenty 
years' enjoyment of an easement, and Haigh 
V. West (supra) is a modern example of 
the use of this fiction. But the evidence in 
the present case falls far short of what is 
requisite to raise the presumption of a lost 
grant. Such a grant must have been made 
before 1846, and the state of things existing 
at that date was essentially different from 
the present state of thingB. It would be 
highly dangerous to allow the trivial and 
occasional passage along a natural channel 
of water more or less contaminated to ripen 
into a legal claim to pour sewage of all kinds 
and of indefinite amount along such natural 
channel. I therefore hold that the defen- 
dants* claim of right fails, and I must grant 
an injunction to restrain them from exercis- 
ing that alleged right. This, however, by no 
means disposes of the action, and it remains 
to consider what, if any, further relief the 
plaintiffs are entitled to. In the first place, 
there are a large nomber of honaes in respect 
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of which prescriptive rights to pass sewage 
into and along the sewers have been gained. 
And it is plain that no injunction can be 
granted which will interfere with such rights. 
For this reason, amongst others, it is im- 
possible for me to make any order which will 
involve the complete closing or abandonment 
of the sewers. In the second place, there 
are other houses the connections of which 
with the sewers have been made with the 
consent or by the acquiescence of the defen- 
dants, and it is settled law that I cannot 
interfere with them. (^Attorney-General v. 
Clerkenwell Vestry (jsupra).) In the third 
place, there are a few houses which have 
been connected with the sewers in spite of 
the protest of (the defendants, and the 
plaintiffs contend that the defendants ought 
to stop up these connections. But I think the 
defendants must be taken to have acquiesced 
in that to which they at first objected, so 
that these houses really fall under the second 
head. If, however, I am wrong in this, they 
must be treated as falling under the fourth 
head. In the fourth place, the plaintiffs con- 
tend that an injunction ought to be granted 
to restrain the defendants from allowing any 
future connections to be made. The de- 
fendants are willing, if they fail, as I hold 
they have failed, in their major claim of 
right, to undertake not to authorise or 
direct any such connection, but beyond 
this they will not go. The strength of the 
plaintifb* case lies in this, that the defen- 
dants can, without being guilty of any 
trespass, stop up any future connections with 
their sewers, and it is urged that this is 
the true test, and that which has been applied 
by the court in similar cases. On the other 
hand, it is urged that under section 21 of the 
Public Health Act, 1875, a householder 
adjoining the sewer has a right to connect 
his house with the sewer, and could obtain 
an injunction if the defendants absolutely 
refused on any terms to allow him to connect 
his house with the sewer. It is necessary to 
consider some of the authorities cited by 
counsel on this point. In the case of 
Attomey-Getieral v. Dorking Union (supra) it 
was held in 1882 by the Court of Appeal that 
where a sanitary authority had not them- 
selves constructed the sewers which were a 
nuisance, bat only permitted them to be 
used as formerly by the inhabitants, they 
could not be restrained by injunction. But 
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Sir George Jessel^ M.B., laid stress upon the 
fact that the defendants could not physically 
put an end to the nuisance, and could only 
proceed by means of actions for injunction 
against persons who, with or without legal 
justification, were pouring sewage matter 
into the defendants* sewers. Section 21 of 
the Public Health Act, 1875, was cited, but 
Sir George Jessely M3., does not seem to 
have considered that section to be material. 
In the same year (1882) in the case of 
Atiorney-Generaly, Acton Local Board (supra) 
Fry J J., refused to grant a mandatory injunc- 
tion which would compel the stopping up of 
existing drains, but he granted an injunc- 
. tion as to the future, restraining the defen- 
dants from directing or authorising sewage 
to flow into the sewers in question, but he 
deliberately declined to insert in the in- 
junction the word " permitting." In the 
following year (1883) the case of Charles 
V. Finchley Local Board (supra) came 
before Pearson^ J., who granted an injunc- 
tion restraining the local board from allow- 
ing sewage to flow into a brook opposite 
the plaintiff's house, on the ground that 
they could at any time physically put an 
end to the nuisance without any action at all. 
This decision was primarily based upon the 
fact that the defendants had given permission 
to the third person to lay down a pipe from 
his house to the brook to pass pure water 
only, and that as he, in breach of their 
permission, was sending sewage through the 
pipe, they could, and ought to, revoke the 
permission. This may be a sufficient ground 
for the decision, but the learned judge 
expressly held that the local board had a 
right under section 21 of the Public Health 
Act, 1875, to abate the nuisance without 
asking any leave and without bringing any 
action. Now section 21 is as follows : — " The 
owner or occupier of any premises within 
the district of a local authority shall be 
entitled to cause his drains to empty into 
the sewers of that authority on condition 
of his giving such notice as may be 
required by that authority of his inten- 
tion so to do, and of complying with the 
regulations of that authority in respect of 
the mode in which the communication 
between such drains and sewers are to be 
made, and subject to the control of any 
person who may be appointed by that autho- 
rity to superintend the making of such 
communications. Any person causing a t 
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drain to empty into a sewer of a local autho- 
rity without complying with the provisions 
of this section shall be liable to a penalty 
not exceeding 20^., and the local authority 
may close any communication between a 
drain and sewer made in contravention of 
this section, and may recover in a summary 
manner from the person so offending any 
expenses incurred by them under this sec- 
tion." I am not satisfied that in Charles v. 
Finchley Local Board ^supra') there was any 
sewer to which section 21 would be applicable, 
but this does not diminish the weight to 
be attached to the deliberate opinion of 
Pearson, J. He certainly held that the 
board could prevent an adjoining owner 
from connecting with the sewer. In 1891, 
in the case of Ainley v. Kirkheaton Local 
Board (supraX Stirling, J., held that under 
section 21 a right is given to the owner or 
occupier to drain into an existing sewer, 
without reference to the question of whether 
sewage-matter, if it once enters the sewer, 
occasions a nuisance to a third person. This 
absolute right is no doubt subject to any 
regulations in respect of the mode of mak- 
ing connections, and subject to the control 
of any person appointed to superintend the 
making of the connections, but no regula- 
tions can justify an absolute refusal to allow 
a connection to be made on any terms. No 
regulations under section 21 have been made 
by the defendants. But certain bye-laws 
were made by their predecessors, the local 
board of health, in 1864. The 20th bye-law 
is the only relevant bye-law, and I assume 
that it is in force. It prescribes no notice, 
and it only directs that the drains of all 
bouses shall be- connected with the sewers 
in such manner as the local surveyor shall 
direct. It is obvious that under this bye-law 
the surveyor can only prescribe the manner 
of connection ; he cannot refuse to allow 
any connection. Upon consideration, I 
adopt the view of Stirling, J., in preference 
to the view of Pearson, J., and 1 must follow 
the precedent of Fry, J., and decline to 
grant an injunction which would prohibit 
the defendants from permitting or allowing 
fresh connections to be made, or, in other 
words, would oblige the defendants to stop 
up all future connections. A sanitary 
authority, in whom sewers are vested, has 
only a limited property in these sewers. It 
is not in the same position as an owner of a 
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private sewer, who can absolutely prevent 
anyone from touching his property. It 
seems to me that the plaintiff has mistaken 
his remedy. He ought to have applied to 
the Local Government Board to make an 
order under section 299, which might ulti- 
mately be enforced by writ of mandamus. 
There are two minor points which I have 
not overlooked. It is said that the defen- 
dants ought to be restrained from allowing 
the sewage from the town hall to pass into 
the sewer. But the defendants are sued as 
the urban sanitary authority only, and not as 
owners of the town hall. I am not satisfied 
that the town hall has not a prescriptive 
right ; but, however that may be, I am not 
prepared to give the plaintiffs a relief which is 
not sought by the pleadings. Again, it is said 
that the reversal of the gradient of the sewer 
in High-street for the purpose of bringing the 
Dog-kennel-close sewage into Dunstable-park 
increased the burden on the plaintiffs* 
property, and was an illegal act on the part 
of the defendants. But I think it was re^y 
done in order to satisfy Major Brown's com- 
plaints and to relieve him from the legal 
liability which rested upon him by reason of 
his covenant. The houses draining into this 
short reversed sewer are those which drained 
into the unreversed sewer and are few in 
number, and I cannot interfere with their de 
facto enjoyment of the sewer. To grant an 
injunction in respect of these two matters 
might occasion serious danger to health with- 
out conferring any benefit upon the plaintiffs, 
and this is a consideration to which weight 
ought to be attached. The result is that I must 
grant an injunction restraining the defendants, 
as the urban sanitary authority of the borough 
of Dunstable, from directing or authorising 
any sewage or foul matter to flow or to be 
discharged from sewers or drains vested in the 
defendants as such sanitary authority on to 
Dunstable-park. With respect to the costs, 
I think it is not possible to distinguish the 
costs attributable to the claim of the defen- 
dants of a right to send sewage into Dunstable- 
park from the other costs, and I see no reason 
why the defendants should be relieved from 
any part of the costs of this litigation. 

Judgment for the plaintiffs. 

Solicitors for the plaintiffs: Walls and 
Stallard. 

Solicitors for the defendants: Maples, 
Teesdale and Company (agents for Benning 
and Son, Dunstable). /^^ T 
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February 21, 22 ; March 27. 

ATTOSNEY-GENERAL V, GUARDIANS OP THE 
MERTHYR TYDVIL UNION. 

Poor Law — Gaaidians — Belief — Workmen 
on strike — ^Unauthorised purpose — Sad- 
den and urgent necessity — Jurisdiction 
— Poor Law Amendment Act, 1834 
(4 4 5 Will. 4, c. 76)— Poor Law Orders 
of October, 1870— Poor Law Amendment 
Act, 1844 a & 8 Vict. c. 101)— Poor Law 
Audit Act, 1848 (11 & 12 Vict. c. 91)— 
Vagrancy Act, 1824 (5 Geo. 4, c. 83), s. 3. 
Gttardiafu are bound to give urgent relief otU 
of the poor relirf funds in all cases when 
H can be shown that refusal to relieve 
would result in the death of or serious 
injury to, the applicant, even though stich 
relirf is rendered necessary by his awn 
deliberate refusal to work ; but they are 
not bound to give such relief permanently, 
and should take steps under the Vagrancy 
Act, 1824, s. 3, to compel such persons to 
work for their own support. 
The proper remedy qf ratepayers who object 
to a rate as excessive is to go before 
the auditors appointed by the Local 
Government Board and appeal from their 
decision, if desired, as provided by the 
Poor Law Amendment Act, 1844, though 
it is unthin the jurisdiction of the court, 
where a proper case is made out in an 
action by ratepayers, to restrain guardians 
from applying the rates to unauthorised 
purposes. 
Action for an injunction and declaration. 
All the material facts are stated in the 
judgment. 

NeoiUe, Q.C. (S>npps, Q.C., and Micklem 
with him), for the plaintiff. — We are 
entitled to come to this court to ask for 
a declaration that the defendants have 
acted improperly in using and applying 
this rate in such a manner. They have 
exceeded the statutory authority given them 
by virtue of the Poor Law Orders of 
1870, and consequently the matter is not 
one left to the discretion of the Local 
Government Board, but is one of law for the 
decision of th^ court, whose jurisdiction is 
clearly not ousted. (^Orand Junction Water- 
works Company v. Hampton Urban District 
Council, [1898] 2 a. 331 ; Attorney-General 
267 
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V. Compton, I Y, d 'C. C, C. 417 ; Mayor oj 
Newcastle v. Attomey-General, [1892] A, C 
368.) The sound and sensible view as to the 
effect of the legislation on the subject is 
stated in an official circular cited in 
Macmorran*s Poor Law Guardians' Orders, 
1890, at p. 61, note : — " The poor rates consti- 
tute a fund for the relief of destitution. 
The amount so levied is withdrawn from 
the capital, which must itself furnish 
employment to the labouring classes, and 
forms a severe burden on the middle classes. 
So long, however, as real and involuntary 
destitution exists, so long must the guardians 
require from the ratepayers, and distribute to 
the applicants for relief, that maintenance 
which the necessities of the latter class 
demand^ But the question becomes a 
different one when the destitution is self- 
imposed, and when the guardians are satisfied 
that individuals supported by the poor rates 
may obtain employment at wages adequate 
for the maintenance of themselves and 
families. With disputes between master 
and workmen, or with the agreements of 
either class amongst themselves, the guar- 
dians have nothing to do. If, therefore, the 
guardians are in a situation to say that the 
men so applying for relief may obtain work 
within their reach at wages sufficient for 
their maintenance and that of their families, 
and it only depends upon themselves to 
accept it, the guardians are justified in 
refusing relief to those persons simply because 
they can no longer be considered as destitute.*' 
Adopting this as part of our argument, we 
say that a man is not destitute when he 
wilfully refuses to take work, and he is not 
entitled to relief. He is really an idle and 
disorderly person and liable to imprisonment 
within section 3 of the Vagrancy Act. He 
cited also Attorney- General v. Guardians of 
the Poor of Southamptoii, 17 Sim, 6 ; Attorney - 
General v. West Hartlepool Improvement 
Commissioners, L, R. 10 Eq, 152. 

Cozens-Hardy, Q.C. (Farwell, Q.C., and 
Alexander Glen with him), for the defendants. 
— The court should not interfere in a case like 
the present where the statutes provide special 
tribunals for persons aggrieved. The proper 
course here is to apply to the Local Govern- 
ment Board. Pasmore and others v. Oswald- 
twistle Urban District Council, [1898] A. C. 387. 
The guardians were bound to provide for the 
cases of destitution, and might have been 
liable for manslaughter if they had neglected ^ 
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to do BO. (^Reg. v. Curtis, 15 Cox C. C 746.) 
A destitute man, whatever be the reason for 
his destitution, is entitled to relief, though he 
may be liable to a month's imprisonment 
under section 3 of the Vagrancy Act if he 
has become chargeable to the x)arish after he 
has received relief. In fact it was impossible 
for individual men here to accept the work 
offered on such terms, as one man could not 
work a colliery by himself. All the cases 
were investigated and were cases of urgent 
and sudden necessity within the Poor Law 
Orders of 1870. The plaintiff here cannot 
obtain an injunction, and under such cir- 
cumstances the court ought not to make a 
declaration merely for the purpose of assist- 
ing them to recover their money elsewhere. 
(^Barraclotigh v. Broum and oihers, [1897] 
A, C. 615.) He cited also a passage from 
chap. iii. of The Mirror of Justice^ edition of 
the Selden Society, vol. vii.: " It was ordained 
that the poor should be sustained by par- 
sons, rectors of the churches, and by the 
parishioners, so that none should die by 
default of sustenance." 

Neville, Q.C., in reply.— This is not a case 
where the particular instances are challenged; 
but the whole relief has been given upon a 
wrong principle. The guardians have ex- 
ceeded their statutory powers altogether. 
The court should therefore interfere in the 
way we have asked. A person has no right 
to be maintained in idleness. (^Reg, v. North 
Riding J J,, 3 Bow. d Ry. 510, 518.) 

Cur. adv. vult. 

March 27.] Bomer, L.J.— In the course 
of this case some general questions of con- 
siderable importance were raised, upon which 
I think it right to express my opinion. The 
main question is as to the right of guardians 
of the poor to relieve workmen on strike out 
of the poor rates fund. Now, a workman on 
strike is in no better or worse position than 
any other subject of her Majesty who, for 
reasons which seem to him sufficient, will not 
work. A man, though he is able to work 
and has work offered to him which is within 
his capacity, and on terms which would keep 
him and his family, may refuse to work, so 
long as he does not call upon the guardians 
to 8upi)ort him. But when he applies for poor 
law relief, then different considerations 
arise. If he can get work which he is able to 
do, and by which he could earn sufficient to 
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keep him and his family, then, speaking 
generally, the guardians ought not to support 
him out of the fund. But to this rule there 
is an exception. If he or his family be 
starving, and might die or be seriously 
injured unless relief be immediately given, 
or any other case of sudden and urgent 
necessity arises, the guardians ought to grant 
out of the fund such relief as may under 
the circumstances of the case be immediately 
required, and this though the urgency of the 
case may have arisen even from the wilful 
refusal of the man to work ; for the punish- 
ment of such wilful refusal ought not to be 
the death or serious injury of the man, still less 
of hia family. But when the urgent pressure 
of the moment is relieved, then the guar- 
dians ought to require the man to work, and 
if he is able to get and to do work which 
would keep him the guardians ought not 
then to support him in idleness out of the 
fund. In other words, in such a case the 
guardians, though giving urgent relief, 
ought not to grant permanent relief. But it 
may be said, "What are the guardians to do 
if the man wilfully persists in his refusal 
to work, and so brings about from time to 
time further cases of urgency necessitating 
immediate relief? I think the answer to 
this is to be found in the provisions of the 
Vagrancy Act, 1824, s. 3, which provides that 
every person being able wholly or in part to 
maintain himself or herself, or his or her 
family, by work or by other means, and 
wilfully refusing or neglecting so to do, by 
which refusal or neglect he or she, or any of 
his or her family, whom he or she may be 
legally bound to maintain, shall become 
chargeable to any parish, township, or place, 
shall be deemed an idle and disorderly person 
within the true intent and meaning of this 
Act, and it shall be lawful for any justice of 
the peace to commit such offender to the 
house of correction, there to be kept to hard 
labour for any time not exceeding one 
calendar month. Now, under section 59 of 
the Poor Law Amendment Act, 1844, the 
guardians are empowered to prosecute in such 
a case and to pay the costs out of the iK>or 
rates. It appears to me that in proper cases, 
where the misconduct is wilful and persistent, 
they ought to prosecute, and I think their 
adoption of this course would probably 
speedily put an end to such wilful 
conduct as that above suggested. The 
punishment in one or two cases^oold act^ 
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as a deterrent in others. Of course the 
guardians should exercise a proper discretion 
in each case, according to its circumstances, 
in determining whether or not to put in force 
the provisions of the Vagrancy Act, 1824, to 
which I have called attention, and would 
not he interfered with by this court in the 
exercise of their discretion. One more 
general question calls for observation before 
I proceed to deal with the special circum- 
stances of this action. Without doubt in a 
proper case this court has jurisdiction, in an 
action at the instance of ratepayers, to 
restrain guardians from applying the poor 
rates for unauthorised purposes. See, for 
example, Attomep'Oeneral v. Guardians of 
the Poor of SoiUhampton (ubi supra) and 
Attomey-Oeneralv, West Hartlepool Improve- 
ment Commissioners fytbi supra). But such an 
action could not be instituted or used for the 
purpose of asking this court to determine 
whether or not the guardians have in certain 
cases been right or wrong in granting relief, 
or to take or audit the accounts of the guar- 
dians, or decide what items of expenditure 
ought or ought not to be allowed. It is for the 
auditors appointed by the Local Govern- 
ment Board to audit the accounts of the 
guardians and to decide whether any, and 
what, items should be allowed or disallowed, 
subject to such rights of appeal as are 
provided by the Poor Law Amendment Act, 
1844. An appeal may be made to the Local 
Government Board, and in case of such 
appeal by virtue of section 4 of the Poor 
Law Audit Act, 1848, the Board has power 
to decide any question of allowance or dis- 
allowance or surcharge "according to the 
merits of the case," and has the additional 
power (which this court would not have), 
even if it found a disallowance or surcharge 
to have been rightly made by the auditor, 
to remit the disallowance or surcharge if the 
Board thought the subject-matter thereof was 
incurred under such circumstances as to make 
it fair and equitable to remit. Clearly the 
ordinary and proper course for ratepayers to 
take who object to expenditure by the 
guardians is to go before the auditors, and, 
if dissatisfied with their decision, to api)eal, 
as provided, and this court ought not to 
interfere except under some very special and 
peculiar circumstances. Nor, speaking gener- 
ally, is it proper for ratepayers who may 
object to a poor rate as being excessive to 
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come to this court by way of appeal against 
it, and ask for an injunction. I now come to 
the special circumstances of this action. 
The plaintiffs case, shortly stated, is as 
follows : — A strike of colliers occurred, 
whereby many men who were not colliers 
were thrown out of employ. Many coMiers 
and other workmen in the Merthyr Tydvil 
U» on applied for poor law reliel The 
guardians established labour yards and relief 
works, and, partly by these yards and worko, 
and partly by gifts of food or money, 
the necessitous workmen and their families 
were relieved. So far as the colliers 
were concerned, work was offered to 
them in neighbouring collieries, and of 
this the guardians were aware. The plair- 
tiff alleges that, at any rate so far as 
relates to the colliers or other ab^e-bodied 
persons who could get work, the guardians 
ought not to have relieved them. The 
plaintiff then contends that the paymert? 
made to the colliers or persons in the same 
position ought to be disallowed, and th3 
guardians be ordered to refund the sums 
paid. The plaintiff further asked for an 
injunction to restrain any further relief 
being given to such colliers or able-bodied 
persons. The guardians, to provide for relief 
in the union, had in the usual way issued 
orders for contributions to the common 
fund of the union to the overseers of the 
parishes comprised therein, and the overseers 
thereupon levied and collected a rate in their 
parishes. The plaintifE says that this rate 
was higher than it otherwise would have 
been by reason of the guardians having 
improperly relieved workmen in the manner 
above stated. And, accordingly, they asked 
for an injunction to restrain the guardians 
from enforcing or receiving payments in 
respect of such orders. Now, this general 
case is based on the assumption that the 
guardians in no case could relieve able-bodied 
men who could but would not work. But, 
as above pointed out, this view is mistaken. 
If a case of starvation or of sudden and 
urgent necessity arose, the guardians would 
be bound to relieve, even though it arose 
from an able-bodied man refusing to work, 
and, indeed, if they did not they might 
render themselves liable to serious conse- 
quences. Now each case relieved by the 
guardians during the strike seems to have 
been investigated by their officers and to 
have been one of actual destitution. No ^T^ 
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single case was proved by the plaintiff before 
me where the relief was not one of sadden 
and argent necessity. Of course there may 
have been such cases, but I cannot assame 
their existence. And if the plaintiff's claim 
be reduced to one of improper relief in 
particular cases, then their proper course is 
to go before the auditor and get the special 
items disallowed. Had the defendants in 
this case contended that they were entitled 
to relieve, or admitted that they had 
relieved, workmen on strike, not only in 
oases of temporary urgent necessity but by 
way of permanent relief, I might have seen my 
way to give some assistance to the plaintiff 
in this action by way of declaration or 
otherwise. But the defendants have not done 
this. I now come to another contention on 
behalf of the plaintiff. Under orders of 
October, 1870, of the Poor Law Board, the 
defendants, as to able-bodied persons requir- 
ing relief, had to relieve wholly in the work- 
house, except under special circumstances 
mentioned in the orders. The plaintiff 
contends that the defendants disregarded the 
regulations contained in these orders by 
establishing the labour yards or relief works 
complained of, and by relieving the persons 
thereby employed or their families. But the 
orders themselves provide that in case the 
guardians depart in any particular instance 
from the regulations, and within 15 days 
after such departure report the same and the 
grounds thereof to the Poor Law Board 
(now represented by the Local Government 
Board), and the Board approve of such de- 
parture, then the relief granted in such 
particular instance shall, if otherwise lawful, 
not be deemed to be unlawful or be subject 
to be disallowed. Now the defendants, by 
several reix)rt8, did report to the Local 
Gk)vemment Board all the particular in- 
stances in which relief was being granted to 
the persons employed at the labour yards or 
relief works in question, and the grounds for 
granting such relief. The Board approved 
of the granting of the relief in all the cases, 
except that up to the present time it has not 
approved of the employment referred to in 
one of the reports dated the 3rd of September, 
1898. That approval ends the dispute so far 
as concerns the relief referred to in the 
approved reports ; at any rate, so far as con- 
cerns this action. For, as already pointed 
out, 1 cannot say that any of the relief 
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given by the guardians was not " otherwise 
lawful," within the meaning of those words 
as used in the orders of October, 1870. With 
regard to the excepted report, if the cases 
falling within it do not come within any of 
the special circumstances referred to in the 
orders, the auditor will, no doubt, disallow 
the items, and then if the guardians appeal 
to the Board it will be for the Board to 
determine whether under all the circum- 
stances of the case it will or will not remit 
the disallowance. With regard to the items 
of relief not yet approved of by the Board, 
as well as to any items in the approved re- 
ports which the plaintiff may be able 
hereafter to show were not "otherwise 
lawful," though none such have been proved 
before me, clearly the proper course to be 
pursued is to let them go before the auditor 
and then, if necessary, before the Local 
Government Board. But I ought further 
to point out that one of the special dream- 
stances justifying relief out of the work- 
house mentioned in the orders of October, 
1870, is " where such person shall require relief 
on account of sudden and urgent necessity." 
Now clearly if a very large number of able- 
bodied persons entitled to relief have 
suddenly to be dealt with by the guardians 
it may be impossible for the guardians to 
put them all in the workhouse. And in such 
a state of things a case of "sudden and 
urgent necessity" would, in my opinion, 
have arisen within the meaning of those 
words as used in the orders justifying relief 
being given out of the workhouse. So that 
the defendants may well be able to estab- 
lish before the auditors that, even as regards 
the items in the excepted report, there was 
no necessity to report them to the Board 
within the 15 days, though for greater 
caution the guardians did in fact report 
them. It follows, having regard to what I 
have said in the circumstances of this case, 
and the general principles applicable to 
actions of this class, that in this action, so 
far as concerns the active relief sought 
I can grant none to the plaintiff; and, 
indeed, at the bar the plaintiff's coun- 
sel did not ask me to grant any such 
relief. All that I was asked to do was to 
make the following declaration: — "A de- 
claration that the establishment and main- 
tenance by the defendants of the said 
labour yards or relief works for the purpose 
of providing outdoor relief for able-bodied 
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persoDs, to the knowledge of the defendants 
otherwise able to maintain themselves and 
their families, and the expenditure by the 
defendants of parts of the common fund 
of the said Merthyr TydvU Union for the 
purpose of relieving such able-bodied persons 
and their families constituted and constitute 
a breach of the statutory powers and duties 
of the defendants as such authority as 
aforesaid.*' Now, a declaration in that form 
I clearly could not make, for it omits all 
reference to special circumstances arising 
from sudden and urgent necessity ; and 
when I consider what form of declaration I 
could make in this case, it appears to me that 
I could only state the general principles on 
which guardians ought to act as set forth 
in the first part of this judgment. But the 
defendants would rightly object to my 
making such a vague declaration, especially 
as it has not been proved that they have 
acted contrary to those principles, or that 
they have threatened or intended so to act. 
They may, of course, in certain cases, 
have given relief when they ought not to 
have done so, and those cases can hereafter 
be investigated by the auditor, but they 
have not purported to act, or contended they 
have a right to act, on any erroneous 
principle, and the evidence before me does 
not show that in fact they have acted on an 
erroneous principle. It appears to me, under 
the circumstances, tbat I ought not to make 
a declaration against the defendants. And 
I agree with the view taken by my brother 
Stirling in the case of Grand Junction Water- 
works Company v. Hampton Urban District 
Council Qubi supra), that in cases of this 
class the court ought not, except under 
very special circumstances, to make declara- 
tions of right, or interfere by way of injunc- 
tion. The action, therefore, must be dis- 
missed, and I can find no sufficient reasons 
for departing in this case from the rule that 
the unsuccessful party must pay the costs. 
Judgment for the defendants. 

Solicitors for the plaintiff : Bell, Brodrick, 
and Gray, for Linton and 0. and W. 
Kenshole, Aberdare. 

Solicitors for the defendants : Wrentmore 
and Son, for F. James, Merthyr Tydvil, 
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QUEEN'S BENCH DIVISION. 

April n, 

REG. V, STEWART. 

Merchant shipping— Engaging seamen for 
foreign ship — License of Board of 
Trade — Necessity of license— Fine — 
Civil debt— Merchant Shipping Act, 1894 
(57 & 58 Vict. c. 60), s. Ill (1), (4), (680)t 
(6), (68), (2). 

The provision in section 111 ofihe Merchant 
Shipping Act, 1894, that a person shall not 
engage or supply a seaman to he entered on 
hoard " any ship in the United Kingdom " 
unless such person either holds a license 
from the Board of Trade, or comes within 
the classes therein specified, is general, and 
applies to all ships, foreign as well as 
British, so that a person cannot supply 
seamen for a foreign ship in a British 
port unless he either holds such license, or 
comes within those specified classes. 

The fine imposed by the section for breach of its 
provisions is not a civil debt, but may be 
recovered summarily, and imprisonment 
may be awarded in default of payment 
and of sufficient distress. 

Rule nisi for a writ of certiorari to remove 
into the High Court and quash two records of 
conviction by the stipendiary police magis- 
trate for the City of Liverpool, whereby one 
Julius Olsen, was, on the 28th of September, 
1898, convicted for that he, on the 10th of 
September, at the City of Liverpool, not then 
being a person holding a license to engage 
seamen or apprentices for merchant ships in 
the United Kingdom, and not then being the 
owner, master, or mate of the ship Cereanse, 
or bond fide a servant of, and in the constant 
employment of, the owner, or a superin- 
tendent, unlawfully did engage two seamen 
to be entered on board the Cereanse, then 
lying at Port Glasgow. 

The rule was obtained at the instance of 
Olsen, who had been so convicted, and was 
served upon the Board of Trade. The 
applicant, Olsen, stated in his affidavit that 
he had followed the business of a foreign 
shipping agent at Liverpool for upwards of 
13 years without complaint or interference, 
and that the business had always been recog- 
nised as a legitimate and lawful business, 
and one not subject to the laws affecting 
British ship.. digitized by Google 
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That on the 28th of September, 1898, he was 
charged before the stipendiary magistrate 
for Liverpool with having, at that city, on 
the 10th of September, nnlawfolly engaged 
two seamen to be entered on board the ship 
Cereame, then lying at Port Glasgow, con- 
trary to section 111 of the Merchant Shipping 
Act, 1894, and was convicted and fined bl, 
and costs opon each information, with the 
alternative, in defaoU of payment and of 
sufficient distress, of one month^s imprison- 
ment ; that the Cereanse was a sea-going 
steamer of large tonnage, owned in Para, 
and sailing onder the Brazilian flag, and was 
not registered and owned in the United 
Kingdom, and was not a British ship, but 
was a foreign ship. 

That, prior to his engaging the two seamen, 
he had received instructions from the master 
of the Cereanse to engage 12 seamen for that 
ship, and that the master of the ship saw and 
approved of seven; that subsequently, on 
the 10th of September, he engaged five 
others — including the two in question — and, 
in accordance with instructions from the 
master, he took the whole of the men so 
engaged to Glasgow, where he was met by 
the master, by whom they were all taken to 
the office of the Brazilian Consul in Glasgow, 
where the seven men first selected signed on 
(being Scandinavians), but the other five 
were rejected, being British subjects; and 
that he was to receive a shipping fee of IO9. 
in respect of each of the men, which would 
have been retained by him out of the agreed 
advances if the men had been accepted and 
had proceeded to sea. 

The grounds on which the rule was ob- 
tained were that the court had no jurisdiction, 
the offence being charged in respect of a 
foreign vessel ; that the convictions were 
bad on the face of them, as not showing th;.t 
the vessel was a vessel to which the pro- 
visions of Part II. of the Merchant Shipping 
Act, 1894, applied, and also as imposing 
imprisonment in default of payment. 

The Merchant Shipping Act, 1894 (57 & 
68 Vict. c. 60), provides :— 

Section 110 : " The Board of Trade may 
grant, to such persons as the Board think fit, 
licenses to engage or supply seamen or 
apprentices for merchant ships in the United 
Kingdom, and any such license shall continue 
for such period and may be granted and 
revoked on such terms and conditions as the 
Board think proper." 
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Section 111 (1): "A person shall not 
engage or supply a seaman or apprentice to 
be entered on board any ship in the United 
Kingdom unless that person either holds a 
license from the Board of Trade for the 
purpose, or is the owner or master or mate 
of the ship, or is bond fide the servant and in 
the constant employment of the owner, or is 
a superintendent. . . . (4.) If a person acts 
in contravention of this section he shall, for 
each seaman or apprentice in respect of 
whom an offence is committed, be liable to a 
fine not exceeding twenty pounds, and, if a 
licensed person, shall forfeit his license." 

Section 218: "Where a ship is about to 
arrive, is arriving, or has arrived, at the end 
of her voyage, and any person not being in 
her Majesty's service or not being duly 
authorised by law for the purpose— (o) goes 
on board the ship, without the permission of 
the master, before the seamen lawfully leave 
the ship at the end of their engagement, or 
are discharged (whichever last happens) ; or, 
(6) being on board the ship, remains there 
after being warned to leave by the master or 
by a police officer, or by any officer of the 
Board of Trade, or of the Customs, that 
person shall for each offence be liable to a 
fine not exceeding twenty pounds, or, at the 
discretion of the court, to imprisonment for 
any term not exceeding six months," &c 

Section 219 : " Whenever it is made to 
appear to her Majesty that the Government 
of a foreign country— (a) bas provided that 
unauthorised persons going on board British 
ships which are about to arrive or have 
arrived within its territorial jurisdiction shall 
be subject to provisions similar to those of 
the last preceding section, which are appli- 
cable to persons going on board British ships 
at the end of their voyages; and (5) is 
desirous that the provisions of the said 
section shall apply to unauthorised persons 
going on board ships of that foreign country 
within British territorial jurisdiction — her 
Majesty in Council may order that those 
provisions shall apply to the ships of that 
foreign country, and have effect as if the 
ships of that country ariving, about to arrive, 
or having arrived, at the end of their voyage, 
were British ships." 

The application of Part II., which contains 
all the previous sections, is dealt with in 
sections 260 to 266 inclusive. 

Section 260 : " This part of this Act shall, 
unless the context or subject-matter requires 
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a different application, apply to all sea-going 
ships registered in the United Kingdom, and 
to the owners, masters, and crews of such 
ships," &C. 

Section 261 ; " This part of this Act shall, 
unless the context or subject-matter requires 
a different application, apply to all sea-going 
British ships registered out of the United 
Kingdom, and to the owners, masters, and 
crews thereof as follows," &c. 

Section 265: "Where in any matter rela- 
ting to a ship, or to a person belonging to a 
ship, there appears to be a conflict of laws, 
then, if there is in this part of this Act any 
provision on the subject which is hereby 
expressly made to extend to that ship, the 
case shall be governed by that provision ; 
but, if there is no such provision, the case 
shall be governed by the law of the port at 
which the ship is registered." 

Section 680— coming under the heading 
" Prosecution of Offences "—provides :— 

" (1). Subject to any special provisions of 
this Act ... (6) an offence under this Act 
made punishable with imprisonment for any 
term not exceeding six months, with or 
without hard labour, or by a fine not exceed- 
ing one hundred pounds, shall be prosecuted 
summarily in manner provided by the 
Summary Jurisdiction Acts." 

Section 681 (2) : " Where under this Act 
any sum may be recovered as a fine under 
this Act, that sum, if recoverable before a 
court of summary jurisdiction, shall, in 
England, be recovered as a civil debt in 
manner provided by the Summary Juris- 
diction Acts." 

ff. Sutton^ for the Board of Trade, showed 
cause. — The two points are whether sec- 
tion 111 applies although the ship was a 
foreign ship, and whether the sum adjudged 
to be paid was a civil debt only. There is a 
series of sections, beginning with section 110, 
known as the sections against crimping. 
Section ] 10 provides that the Board of Trade 
may grant licenses to persons to engage and 
supply seamen ; and section 111 is the section 
on which the present case depends. These 
two sections are in Part II. of the Act, and 
in this part of the Act a number of the pro- 
visions expressly refer only to British ships ; 
a number of other provisions omit all 
reference to British ships, as to whether - 
what is aimed at is a British ship or whether 
it indndes a foreign ship or not, and I shall 
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admit, for the purpose of my argument, that 
there are a number of sections which refer 
generally to ships, and do not specify 
whether what is meant is British ships, or 
whether it includes foreign ships. I also 
admit that, as regards some of those sections, 
you can gather from their context that they 
are only intended to apply to British ships. 
Then there are other sections, of which I 
submit section 111 is one, which have no 
distinct reference to the nationality of a ship 
at all. Their object is that certain things 
shall be done or shall not be done, and from 
their context and the gist of the sections 
they apply to all ships, British or foreign. 
I now (»11 attention to sections 260 and 261, 
which come under the heading ** Application 
of Part n." By section 260, Part II. is to 
apply to all sea-going ships registered in the 
United Kingdom ; and, by section 261, it also 
applies to all British ships registered out of 
the United Kingdom in each case ** unless 
the context or subject-matter requires a 
different application." Then there are a 
number of other provisions applying to 
British ships. The argument on the other 
side here is that, because the Legislature has 
said that Part 11. shall apply to British ships 
unless the context requires a different appli- 
cation, and only mentions British ships, 
therefore the whole of Part 11. only applies 
to British ships. On principle and also on 
authority this argument is erroneous. My 
first contention is that when we look at 
these crimping sections the context does 
require a different application. Secondly, 
these sections really pick out the many 
sections of this part made clearly applicable 
to British ships, and make si)edal pro- 
visions applicable to them. This very 
section— section 111 — was dealt with by 
the Court of Session in Scotland in the case 
of EaH V. Alexander, 36 S. L, K 64, decided 
in 1898, where the court held that an offence 
under this section may be committed, 
although the seamen are engaged for a 
foreign ship. Lord Trayner's judgment is 
exactly in point here, as he says there is no 
limitation in the section either as to the 
nationality of the ship or of the seamen. 
^m The Milford (Sw. 362), Dr. LushingUm 
held that section 167 (then section 191 of the 
Merchant Shipping Act, 1854) extended to 
the masters of foreign ships, notwithstanding 
sections 260 and 261 (then section 109 of the 
Act of 1854\ In consequence of comptiunts ^ 
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that have been made, the Board of Trade 
have determined to put a stop to the practice 
—if they can do so — of foreign agents 
engaging seamen for foreign ships without 
their license, and we submit that there is 
nothing in the wording of section 111 to 
limit it to British ships. Then b» to the 
second point, section 111 (4) says that if a 
person commits an offence against the sec- 
tion he shall be liable to a penalty not 
exceeding 202. ; and section 680 (1), (6), says 
that, when an offence is punishable by a fine 
not exceeding 1002., the offence shall be 
prosecuted summarily, and then sec- 
tion 681 (2) says that, where a sum is 
recovered as a fine, it may be recovered 
as a civil debt. Directly you ascertain that 
the order has rteulted in a mere money 
payment, and does not deal with punish- 
ment, then that is a civil debt, and a man 
cannot be sent to prison unless he has money 
and refuses to pay. Here the object of this 
fine is to punish the person for disobeying 
the statute, and the object is not to get 
money. This is a clear case of a section 
saying that a person shall not do a certain 
thing ; if it said no more the person would 
be liable to be indicted, but the section says, 
instead of being indicted, he shall pay a fine. 
That fine is, therefore, not a mere civil debt, 
but is, like other fines, recoverable as a fine. 
He referred to sections 582 (5), 591, 649, 
667 (3). 

Horridge in support of the rule.— With 
regard to the first point, it is clear that the 
words in section 111, " any ship in the United 
Eangdom" must be read as "any British 
ship in the United Kingdom.'' The whole 
context requires that such a construction 
should be placed upon these words. The 
words of the section apply to a British ship 
only, and not to a foreign ship. If the 
opposite construction be placed upon these 
words, and if the decision of the Court 
of Session in Hart v. Alexander (tibi supra) 
be correct, then it would follow that the 
master of a foreign ship in a British port 
could not engage his own crew in his 
own way, a result which could not have been 
contemplated. Part n. applies to British 
ships only, unless foreign ships are expressly 
included, or unless the context clearly 
requires that foreign ships should be in- 
cluded. This is clearly shown by the 
sections showing the application of Part 11. 
Sections 260 and 261 expressly state that 
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Part II. is to apply to ships registered in the 
United Kingdom, and to British ships 
registered in the colonies, unless the context 
or subject-matter require a different applica- 
tion. These provisions would have been 
wholly unnecessary if Part IL applied to all 
ships. Then section 264 is very important 
as indicating the same result. It provides 
that if a colonial Legislature apply to British 
ships registered at, or being at, any port in 
the colony any provisions of Part II. which 
would not otherwise so apply, then such law 
shall have the same effect as if it were 
enacted in this Act. That section assumes 
that there are provisions of the Act which 
do not apply to colonial ships unless ex- 
pressly made applicable, and if that be so as 
to colonial ships, it may also be so as to 
foreign ships. Either the part applies aa a 
whole to all ships, foreign as well as British, 
or it does not so apply ; and it is, therefore, 
important to see what some of the other 
sections say. Sections 217, 218, and 219 
throw some light on the question. Sec- 
tions 217 and 218 speak of the arrival of a 
"ship,'' and there is nothing there as to a 
"British ship." If the argument for the 
Board of Trade was to be adopted, "ship" 
in these sections would have to be read as 
including a foreign ship. We see by sec- 
tion 219 that that cannot be so, because an 
Order in Council is necessary to render the 
provisions in these very matters applicable 
to a foreign ship. Those provisions are not 
applicable unless made applicable by an 
order in council, and if "ship" in these 
sections were to be read as including a 
foreign ship, section 219 would be un- 
necessary. So there are a number of other 
sections in Part 11. which clearly cannot 
apply to foreign ships. [CkanneU, J. — From 
section 265, as to the conflict of laws, it 
would seem that there must be some portions 
in this part which relate to foreign ships.] 
That section is really in my favour, as 
it assumes that these sections are made 
expressly to apply to foreign ships, but 
section 111 is not made expressly to apply 
to a foreign ship, and there is no reason 
why it should be extended to the engaging 
seamen for a foreign ship. The second 
point is a short one, as to whether this was 
a civil debt only. I submit that it was. 
Section 681 (2) says in terms that where a 
sum is to be recovered as a fine before a 
court of summary jar]8diotion--ftnd the fin^ 
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in this case was to be so recovered — ^it is to 
be recoyered as a civil debt. These words 
are wide enough to include this fine. Being 
a civil debt, there was no power to impose 
imprisonment in the first instance, and the 
conviction is bad on that ground also. 

Darling, J. — This question comes before 
us on an application for a certiorari to quash 
these convictions, and two points are raised. 
The facts here are practically the same as 
the facts in Hart v. Alexander (itbi gupra)^ 
which was decided in the Scotch Court of 
Session. What took place was this:— A 
person who apparently is a foreigner, not 
holding a license from the Board of Trade, 
engaged or supplied seamen to serve upon a 
ship in an English port, that ship being a 
foreign ship. It is admitted that what he 
did would have been an offence against sec- 
tion 111 of the Merchant Shipping Act, 1894, 
provided the ship had been an English ship, 
but it is said that it is no offence, because the 
ship was not an English ship, but a foreign 
one. The words of the statute which are 
relied upon to show that the conviction is 
right are contained in section 111, and the 
words of that section are perfectly general. 
The section says : " A person shall not en- 
gage or supply a seaman to be entered on 
board any ship in the United Kingdom.*' 
This was a foreign ship, it was in the United 
Kingdom, it was in port, and it is said that 
the words " any ship '* do not cover the case 
of any ship but an English ship. In their 
ordinary meaning those words "any ship" 
would cover any ship as well as an English 
ship, but it is said that in this case "any 
ship" does not mean any ship, but that by 
reason of sections 260 and 261 it means any 
British ship. The very same question arose 
in the case of ffart v. Alexander Qubi mpraX 
and the same answer was made that a foreign 
ship might do in an English port what an 
English ship might not do, because sec- 
tions 260 and 261 showed that foreign ships 
were accorded a liberty in English ports to 
do that which the Legislature had forbidden 
any English ship to do. If this contention 
be right all that the Merchant Shipping Act, 
1894, which was a codifying Act, would 
have done would be to have protected 
British sailors, or any sailors in a British 
port, against crimping if crimping were per- 
formed for the benefit of a British ship, but 
it would have accorded absolute liberty to 
foreigners to come into a British port and 
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be subject to all the evils of crimping, 
not only of foreigners but British subjects. 
It would take very strong language in an 
Act of Parliament to convince me that 
the Legislature in 1894 deliberately passed 
an Act of Parliament to submit British 
shipping to a distinct disadvantage in British 
ports for the benefit of foreigners, and not 
only that, but to allow foreigners, if they go 
into a British port, to subject British sub- 
jects to all evils from which it was desired 
to protect them if they became crews upon 
a British ship. We must look, therefore, at 
sections 260 and 261 to see if they satisfy na 
that the Legislature really did intend this. 
I do not think that they did intend this. It 
does not appear to me that they distinguish 
between British and foreign ships ; that was 
not the purpose of the sections. They were 
distinguishing between British ships regis- 
tered in the United Kingdom and British 
ships registered somewhere else. For my 
own part I am content to adopt as my judg- 
ment the words which are used by Lord 
Moncrieff in his judgment in Hari v. 
Alexander (u&t swprcC^^ where he says : " The 
second part of this Act contains a variety of 
provisions" — ^and it is in the second part of 
the Act that section 111 occurs — "some of 
them are expressly applicable only to British 
ships, and some of them are made applicable 
only to foreign ships '' — ^as, for example, sec- 
tion 238, which deals with the cases of 
deserters from foreign ships — " but there is 
a third class of provisions which are quite 
irrespective of the nationality of the ship or 
seamen. The sections founded on this com- 
plaint belong to that class." That is equiva- 
lent to saying that section 111 is one of the 
third class of provisions which are quite 
irrespective of the nationality of the ship or 
of the seamen. That being so, we have only 
to give the natural meaning to the words in 
section 111, " any ship in the United King- 
dom," and I think there is nothing in this 
statute which prevents these words, aa 
used in that section, applying, and that 
they do apply to a foreign ship in a 
British port, just as they apply to a 
British ship in a British port. Mr. Horridge 
has referred to sections 217, 218, and 219, 
and he has argued that because the means 
pointed out in section 219 of applying cer- 
tain provisions of this statute have not 
been taken, therefore, it is to be presumed 
that they do not apply to the particnlarnatioD t 
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to which this ship belonged. When we look 
at section 219 we see that the proviuons 
in section 218, to which section 219 applies, 
are all oases where something has been done 
in a foreign port to prevent people going 
on board a British ship for the purpose 
of swindling or robbing in some way the 
British sailors, section 219 in effect says 
that her Majesty may order in Council the 
same kind of protection to foreign ships 
in British ports, having foreigners on board, 
against British people who might wish to go 
on board those ships. That is not the case 
here. This is not a question limited to 
going on board, as here there is a business 
which a person carries on on shore. It may 
be that the words are wide enough to 
prevent a person carrying on the business on 
board a foreign ship, but I cannot imagine 
that case occurring, because anybody might 
go on board and be engaged there not by a 
person having a license from the Board of 
Trade, but coming within the other exemp- 
tion of being a master or person employed 
constantly on board the ship of the owner. 
However that may be, I think that the 
section is really aimed against the person 
who carries on the business on shore, 
and that that is the kind of the business 
struck at. It was clearly intended to strike 
at those who engage seamen in that way to 
go on board British ships and the words in 
section 111 are wide enough in their ordinary 
meaning to include foreign as well as British 
ships. Therefore, I think the conviction on 
that ground was right. Then it is further 
said that the conviction ought to be quashed 
because the only possible remedy would be 
such as is the remedy for the recovery of a 
civil debt. Section 111, in sub-section (4), 
says that if a person act in contravention 
of the section he shall be liable to a fine not 
exceeding 20^. The section (680) says that 
where an offence is made punishable by a 
fine not exceeding 1002. it shall be prosecuted 
summarily in manner provided by the 
Summary Jurisdiction Acts. It is perfectly 
clear that there are two kinds of offences in 
this Act Section 111 speaks of an offence 
against that section ; section 680 speaks of 
an offenoe made punishable with imprison- 
ment or by a fine and of an offence made 
punishable by fine only, such as an offence 
under section 111 ; and section 680 says in 
terms that an offence made punishable either 
by imprisonment not exceeding six calendar 
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months or by a fine not exceeding 100{. shall 
be prosecuted summarily. The fine spoken 
of in section 111, is a fine which is the 
result of an offenoe, it is a fine following 
as a punishment for an offence punishable 
by a fine and it is not in the nature of a debt 
at all. It was a punishment for an offence, 
and therefore the sentence was justifiable 
under the Act, and I think therefore that, 
on that ground also, the conviction was 
right. 

Channell, J.'I am of the same opinion 
on both points. As to the first point, namely, 
the applicability of these particular sections 
to foreign ships, the matter seems to stand 
thus :— Section 111 in its words is quite large 
enough to apply to foreign ships as well as 
to British ships— to any ship in fact in the 
United Kingdom. I need not add anything 
to what has been said on that point. Then 
it IB contended that sections 260 to 266 inclu- 
sive, which are headed *' Application of 
Part II.," show that section 111 does not 
apply to foreign ships. I cotitent myself 
upon that point with the judgments of the 
Court of Session in Scotland in Eart v. 
Alexander (ubi supra), but I also think that 
the observation of Dr. Lushington in the 
case of The Milford iuli mpra\ to the effect 
that the words in the section of the Merchant 
Shipping Act of 1854, which he had before 
him, and which corresponds with sections 
260 and 261 of the present Act, were afi&rma- 
tive words and not negative, is important 
and that it assists in the explanation of the 
whole matter. It seems to me that we must 
read sections 260 to 266 in this way as if they 
began by saying ** and with respect to the 
application of Part 11. to ships registered in 
the United Kingdom, be it enacted as 
follows,** and then set out sections 260, 262, 
and 263. The effect would be that to those 
ships the entire of Part II. applies, except as 
to the three classes of ships as to which only 
portions apply. Then we have, in section 
261, the application of Part IL to ships regis- 
tered in the British dependencies, and then 
the special enactments which are contained 
in sections 261 and 264, namely, that a certain 
portion of Part U. applies to all such persons 
as are there specified, and that certain other 
points apply only if the colonial Legislature 
desire and passed a corresponding Act. 
Then the sections provide affirmatively for 
British ships registered in the United King- 
dom, and for Biitiflh ships registered in the 
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Colonies, but they have not provided for 
foreign ships. Therefore, if the matter 
stood there, it would be left to consider the 
words of the particular section throughout 
Part IL, and to say whether that was so 
worded as to apply to foreign ships or not, 
because there would be nothing else to guide 
us. But there is something else to guide us, 
namely, section 265, and it appears to me 
that in substance that says " and with respect 
to the application of Part 11. to a foreign 
ship,** if the matter is one which would cause 
a conflict of laws, then it is to be governed 
in this way, namely, that if there has been 
an express provision applying a particular 
portion of Part II. to foreign vessels, that 
provision is to apply, because it is express 
legislation, but if there has been no such 
express application of a particular portion of 
Part n. to foreign vessels, but it is left to be 
applied by general words only, then it is not 
to be applied to a foreign vessel if the matter 
is such as to cause a conflict of laws, 
but if the matter is such as to cause a con- 
flict of laws then we are to apply the general 
words in a general way. That leaves the 
matter free from any difficulty. As a matter 
of course our Legislature would not desire 
to make enactments, except on special 
matters relating to things to be done on a 
foreign ship, and such as to cause a conflict 
of laws, and it may well be that as to matters 
which are to be done on board of a ship the 
enactment does not apply to foreign ships 
unless made expressly so to apply, but 
where the words are general, and such as not 
to cause a conflict of laws, then there is no 
reason why it should not apply to foreign 
vessels also. Then, going back to section 111, 
it is a matter arising in an English port 
which the British Legislature has full juris- 
diction to deal with in every way, and there 
is no possible reason why the Legislature 
should not give protection to seamen in the 
one case as in the other. If the contention 
in support of this rule be right then, if an 
Englii^man be shipped on board a foreign 
ship, he loses this protection. There seems 
to me to be no reason whatever for saying 
that this provision does not apply to a case 
where in port, and not on board a foreign 
ship, the seaman is engaged contrary to the 
provisions of the section. As to the case 
where a similar thing may be done actually 
on board the ship I do not think it is neces- 
sary for us to give a definite opinion, 
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because that question is not definitely before 
us in the present case. Then as to the 
second question, whether this was a civil 
debt, I do not think there is any real 
difficulty about that. Until Mr. Sutton 
called our attention to sections 591, 649, and 
667, it was not quite easy to understand 
section 681 (2), but when those sections were 
pointed out to us the matter was quite easy 
to understand. It seems to me that sec- 
tion 681 merely says this, that whereas 
certain things which are civil debts have 
been declared by this Act to be recoverable 
as if they were not civil debts, but were 
fines and offences, such sums shall be 
recoverable as if they were civil debts. That 
does not apply to this matter, which, as has 
been pointed out, ib an offence. I am of 
opinion that on both points the rule fails 
and must be discharged, j^^ discharged. 

Solicitors for the applicant : Nordon and 
Do Freece, for T. Beasley, Liverpool. 

Solicitor for the respondent : The Solicitor 
to the Board of Trade. 
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WHITE V, HOBLEY. 

Metropolis— Street betting—Bye-laws made 
by county council— Validity of— Muni- 
cipal Corporations Act, 1882 (45 & 46 
Vict. c. 60), s. 2a— Local Government 
Act, 1888 (51 & 52 Vict. c. 41), s. 16— 
MetropoUtan Streets Act, 1867 (31 & 32 
Vict. c. 134), s. 23. 
A bye-law which prevented any person using or 
frequenting any street or other public place 
for the purpose of bookmaking, betUng or 
wagering, or receiving or settling bets, is 
valid, and is not inconsistent toiih or infected 
by the Metropolitan Streets Act, 1867 
(30d& 31 Fic<.c. 134), «. 23. 
Case stated by J. Bros, Esq., one of the 
magistrates of the police courts of the metro- 
polis, sitting at the Glerkenwell Police Court. 
Upon the hearing at the said Clerkenwell 
Police Court on the 26th of January, 1899, of t 
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a certain summons upon complaint made by 
James Morley, inspector of metropolitan 
police (hereinafter called the respondent), 
against the said Frederick White (herein- 
after called the appellant), that the said 
appellant on the 2nd of December, 1898, at 
Palmer-place, near the Holloway-road, in the 
City of London, did unlawfully frequent and 
use the said place, to wit, Palmer-place, 
Holloway-road, for the purpose of betting 
contrary to the bye-laws of the London 
County Council, I convicted the appellant 
subject to the following case. 

1. The said bye-law, No. 4, referred to was, 
if valid, in operation at the date of the 
alleged offences and is in the words follow- 
ing:— 

" 1. No person shall frequent and use any 
street or other public place on behalf of 
himself or of any other person for the 
purpose of bookmaking, or betting, or wager- 
ing or agreeing to bet or wager with any 
person, or paying or receiving or settling 
bets." A copy of the said bye-law (which 
is No 4), together with other bye-laws made 
by the London CoontyCouncil, in pursuance 
of their powers under section 16 of the 
51 & 52 Yict. c. 41 (the Local Government 
Act, 1888,) and possessed by them on the 19th 
of July, 1898, is attached hereto and forms 
part of this case. 

2. At the said hearing the following facts 
were either proved or admitted. On the 
2nd of December, 1898, the appellant was 
standing at about 1.45 p.m. on the footway 
of the said Palmer-place, which is a street 
and a public place. He stood there for about 
10 minutes and during that time was ap- 
proached successively by four persons, who 
handed to him slips of paper and money and 
then walked away. They approached him 
singly, and there was never more than one 
person with him at any one time. 

3. On the 3rd of December, 1898, at or 
about the same time, the appellant waa 
standing in the same place for about 10 
minutes, and during that time was approached 
successively by three persons in the manner 
above described, who handed him money and 
slips of paper. 

4. On behalf of the appellant it was con- 
tended that the bye-law in question was 
ultra vires, and inserted on the ground that 
the said bye-law was repugnant to the 
statutory enactment already in force in the 
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metropolis, to wit, section 23 of the Metro- 
politan Streets Act, 1867 (30 & 31 Yict. 
c. 134, relating to betting in the streets. 

5. I found as a fact that the appellant 
was frequenting and using the said Palmer- 
place for the purpose of betting and receiving 
bets, in the manner described on the said 
2nd and 3rd of December, 1898, and I find 
it is not now in dispute that the appellant 
was thereby guilty of a breach of the said 
bye-law, assuming it to be valid. I was 
further of opinion that the appellant's 
above-stated contention was wrong and that 
the said bye-law was a valid bye-law. I 
therefore convicted the appellant. 

6. The question for the opinion of the 
court is whether the said bye-law is a valid 
bye-law in the metropolis. If the court is 
of opinion that the said bye-law is valid 
then the conviction is to stand. 

If the court is of opinion that the bye-law 
is invalid then the conviction is to be 
quashed, or the case returned to me with 
such order thereon as to the court may 
seem fit. 

J. BRO0. 

The penalty was provided for by bye-law 
No. 5, which was as follows : — 

" Any person who shall offend against any 
of the foregoing bye-laws shall be liable for 
every such offence to a fine not exceeding 
40s,, except in the case of the bye-law relating 
to street betting, the fine for the breach of 
which shall be an amount not exceeding 5/. 

The Metropolitan Streets Act, 1867 
(30 & 31 Vict. c. 134), s. 23, is as follows :— 

"Any three or more persons assembled 
together in any part of a street within the 
metropolis for the purpose of betting shall 
be deemed to be obstructing the street, and 
each of such persons shall be liable to a 
penalty not exceeding 52., and within the 
City of London and the liberties thereof any 
constable of the City Police Force, and 
without such limits any constable of the 
Metropolitan Police Force, may take into 
custody without warrant any person who 
may commit such offence in view of such 
constable." 

The Local Government Act, 1888 (51 A 52 
Yict. c. 41), s. 16, provides : " A county coun- 
cil shall have the same power in making 
bye-laws in relation to their county or to 
any specified part or parts thereof aa the 
connoil of a borough bave in making bye- j 
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laws in relation to their borough nnder the 
Mmdcipal Corporations Act, 1882 (45 & 46 
Vict. c. 60), 8. 23." 

Joseph Walton, Q.C. (Horace Avory with 
him), for the appellant. — The question here 
is whether the bye-law made by the London 
Goonty Council is a good one. The bye-law 
is one made by the London County Council 
in pursuance of their powers under the 
Municipal Corporations Act, 1882 (45 & 46 
Yict. c. 50), B. 23, and the Local Goyemment 
Act, 1888 (51 & 52 Vict. c. 41), s. 16. In the 
first place the bye-law is unreasonable. It is 
too wide. There must be some limitation as 
to what it is which may cause an annoyance 
or a nuisance. iStricJeland v. Hayes, [1896] 
1 0. 5. 291 ; 60 J. P. 104 ; Bumeit v. Berry, 
[1896] 1 0. 5. 641 ; 60 J. P. 356, 550.) 
It is not necessary to state in so many 
words that the act forbidden does 
cause a nuisance or annoyance, but it must 
be inferred that it is so. (Kruse v. Johnson ; 
Johnson V. Mayor of Croydon, 16 Q. B. D, 
709 ; 50 J. P. 487.) But there is another 
objection to the validity of the byelaw. 
The matter of street betting in the metro- 
polis is distinctly dealt with by statute in 
the Metropolitan Streets Act, 1867 (30 & 
31 Vict, c^ 134), section 23. By that 
statute three or more persons betting in the 
street are deemed to be an obstruction; in 
this case the bye-law makes it an offence for 
one person to bet in the street. The bye4aw, 
therefore, is in conflict with the statute, and 
it cannot, therefore, be valid. (^Bentham ▼. 
Hoyle, 3 Q. B. D. 289.) In the words of 
Cockhum, C. J., in that case, the Legislature 
cannot have intended, while it was legislating 
with reference to the very case under con- 
sideration, to give the corporation, when it 
gave that power to make bye-laws, a power 
to supersede the Act, and to make that an 
offence which the Legislature did not. The 
power to make bye-laws is meant to give a 
summary remedy for acts which are not 
dealt with by the ordinary law. 

Dichejis, Q.C. {Daldy with him), for the 
respondent.— Even if it be assumed that the 
Metropolitan Streets ^ct (30 & 31 Vict. 
c. 134) did not exist then, Burnett v. Berry 
(jmprcL) is an authority against the appellant. 
But the real question here is whether the 
bye-law is repugnant to that statute. Now a 
bye-law is not invalid if it forbids acts which 
the statute does not forbid ; it is only bad 
if it specifically allows acts which are for- 
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bidden by the statute. In this case the 
statute and the bye-law deal with entirely 
different things. The statute does not deal 
with betting in public places ; it merely says 
that if three or more persons are gathered 
together in the street for the purpose of 
betting, then it shall be deemed that an 
obstruction has arisen. The three persons 
may have met only once and for the first 
time. The bye-law forbids something which 
the Act does not deal with. The words of 
the bye-law are "using and frequenting." 
There must be evidence that the person 
charged has frequented and used the street 
or public place for the purpose of betting. 
It is not merely the accidental assembling of 
three or more persons to bet, as in the statute, 
but the " user and frequenting." The case of 
Edmonds v. Master and Senior Warden of 
the Company of Watermen and Lightermen, 
24 L, J, M, C, 124, is directly in point. 

Darling, J.— I think in this case the 
appeal must be dismissed. In the first place, 
I think, the question is whether the bye-law 
would be good if it were not for the Metro- 
politan Streets Act, 1867, and we have first 
considered that. I think, putting that Act out 
of the question, the bye-law would be a good 
bye-law for the better rule and government of 
this district. I think it obviously is a bye- 
law intended to prevent the use of the streets 
for something for which they are not in- 
tended. They are intended for use as high- 
ways for people to pass and repass along 
them. This bye-law is aimed against persons 
who frequent and use the streets or any other 
public place for the purpose of making bets 
there. First of all, I should say it is obvious 
that the people frequenting and using streets 
and public places for making bets with 
people who choose to come prevent the 
natural use of the streets and public places 
for walking about and busy places of free pas- 
sage, but I am inclined to think there is more 
in it than that ; I am inclined to think, after 
what the Lord Chief Justice said towards 
the end of his judgment in Burnett v. Berry 
isupra), that the bye-law would be good on 
quite a different ground— that it would be 
good as preventing that being done in the 
streets— betting in the streets— which the 
Legislature has said shall not be done in 
places kept for the purpose, such as betting- 
houses. I think that the Loid Chief Justice's 
words may well be used to mean, and I am 
inclined to think he did mean t^ say, ^ 
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that it would be perfectly right in a local 
authority to prevent their streets being 
used for the same purpose for which the 
Legislature had said houses should not be 
used. Therefore I think, putting the Metro- 
politan Streets Act, 1867, out of the question, 
that the bye-law is a good one, and for this 
further reason, that I also think, since Kruse ▼. 
Johnson isuprd), the courts will not in any 
case of a bye-law made by a local authority, 
a popularly elected body, look to see strictly 
whether it is reasonable or whether it is 
unreasonable, as they were in the habit of 
looking at bye-laws made by railway com- 
panies and dock companies. I think that 
since this case of Kruse y. Johnson (supra) 
we must take it that the view of the court is 
that there is a larger discretion confided to 
elected bodies than was given dock com- 
panies and railway companies, and so on, and 
that the courts wOl not scrutinise so strictly 
the bye-laws of public bodies as they will 
bye-laws made by corporations— trading cor- 
porations. Now, with regard to the Metro- 
politan Streets Act, 1867, it is said that 
the bye-law is repugnant to that Act. If the 
bye-law and that Act prohibited the same 
thing and provided different penalties, or if 
they prohibited the same thing one with a 
condition and one without it, and the bye- 
law removed a condition, I should then 
say the bye-law was repugnant to that 
Act. The law upon this seems to be laid 
down in Bentham v. ffoyle (jBupra\ where 
Cockhum^ C. J., says this : " Where the Legis- 
lature itself has taken the initiative and has 
superseded the necessity of making any bye- 
law by a statutory enactment applicable to 
the very case in respect of which the corpora- 
tion have taken upon themselves to make a 
bye-law," then the bye-law woidd be repug- 
nant to the statute. But do these two 
things deal with the same case? I do not 
think they do, and undoubtedly they both 
deal with betting, and they both deal with 
what in the statute is said to be an obstruc- 
tion in the streets and public places ; but I 
do not think they deal with the same thing. 
What is punished in the one is not forbidden 
in the other. The bye-law does not prohibit 
the same thing as the statute prohibits ; the 
statute does not punish the same thing as 
the bye-law punishes. The statute prohibits 
three persons from meeting together and 
making bets and punishes them, it does not 
say that one person may stand about the 
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street and make bets, it does not say that ; 
the bye-law says that one person shall not 
stand about the streets and make bets, but 
the statute has not said that he may ; but, 
further, the bye-law does not deal with a 
person doing that only once, the bye-law does 
not say that, if any person makes a bet in the 
street with any other person, he shall be 
liable for this, that or the other thing ; the 
bye-law says if any person shall frequent or 
use a street or public place therein, that shall 
be an offence against the bye-law. That is 
quite on a different footing to what the statute 
deals with. The statute punishes three people 
who once bet in the street, it does not punish 
two people who once bet there. The bye-law 
does not wait for two people or three people 
to come, but the bye-law says, "H any 
person frequents or uses the street," that is, 
does it once at all events, he shall be liable 
to be punished, whether other people (as I 
read it) actually come to bet with him or 
not on the particular occasion on which he is 
charged. Therefore, it seems to me, the 
bye-law and the statute provide against two 
different things, and that one is, therefore, 
not repugnant to the other in the sense in 
which the law has been laid down in the case 
of BefUham v. Eoyle (supra), and also in the 
Waiermen's case. 

Channell, J.— I am of the same opinion. 
Apart from the Metropolitan Streets Act, 
1867, the case of Burnett v. Berry (supra) is 
expressly in point, and I think it is binding 
on us even if we did not agree with it. 
Personally I do agree with it, and I do 
not mean to cast any doubt upon it by saying 
that I think it would not be open now 
to us to question it. In point of fact it has 
already been once followed in the other case 
in the Justice of the Peace^ which Mr. Daldy 
quoted at the conclusion of the arguments. 
Consequently that must be taken to be settled. 
That settles that this bye-law is within the 
powers under which it purports to be made 
unless of course the Metropolitan Streets 
Act, 1867, affects the question, which I will 
deal with presently. It further precludes the 
question of its reasonableness, but since that 
case was decided the case of Kruse v. Johmon 
(supra) has come on, and that has thrown a 
good deal of new light on the extent of the 
doctrine about the reasonableness of bye- 
laws, and, as I understand that decision, the 
main point of it is this, that where a thing is 
of such a character that it can be a nuisance 
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and can be an annoyance then it is almost 
always for the local authority, which has 
the power to make the bye-laws, to say 
whether it shall be considered to be a 
nuisance and an annoyance in the par- 
ticular locality in respect of which they 
make the bye-law. The court will say if 
the bye-law is unreasonable, if they think 
that the act forbidden could not be a nuis- 
ance, but they will not as a rule, if they think 
it could be a nuisance, interfere with the 
discretion of the local authority as to 
whether or not it should be forbidden in 
their particular locality. That is the main 
point in Kruse t. Jokftson (supra), and it 
seems to me that if anything were necessary 
to add to Burnett ▼. Berry (supra) it would 
show that this bye-law would not be inter- 
fered with by the court on the ground of its 
being unreasonable. Then it remains to 
C9nsider the question about the Metro- 
politan Streets Act, 1867, and I take it that 
that must arise under the doctrine of the law 
that bye-laws must not only be reasonable 
but that they must not be repugnant to the 
general law. The power to make bye-laws 
is a power to make local laws which may be 
supplementary to the general law. It does 
not make the bye-law bad because it forbids 
something which does not happen t<f be for- 
bidden by the general law. That is settled 
by several of the cases which have been 
quoted before us. That is not the 
meaning of repugnancy, but the local law 
may not alter the general law, it may not 
take away a qualification or a condition 
which makes an act wrong under the general 
law, or, of course, it may not make unlawj u! 
an act which is expressly authorised by the 
general law— that would be repugnant. There 
must be some inconsistency in the bye-law 
other than that the lo<- 1 law goes on and "or- 
bids something which is not forbidden by the 
general law. Applying that to the present 
case, I do not think I have anything to add 
to what my brother has said. He has 
pointed out the distinction between these 
two things. Assuming that the only head 
of the good government of the borough, or 
of London, under which this case comes, is 
the head of prohibiting the misuse of the 
streets, I still think these two things are not 
repugnant to each other, or inconsistent. 
The Metropolitan Streets Act, 1867, makes 
the accidental assembling together of three 
persons for the purpose of doing something 
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which goes beyond the ordinary use of the 
highway to be an obstruction of the highway 
and the matter of a fine. Then a local law, this 
bye-law, makes a different thing altogether 
an offence. It makes the frequenting of the 
place unlawful, and a man would not frequent 
the place unsuccessfully for the purpose of 
betting and never get anyone to come and 
meet him there, and the result of his 
frequenting there would be to make other 
people assemble there, and if the only thing 
was to prevent the misuse of the s^eet it 
would result in that. The reason that they 
are not inconsistent and not repug- 
nant is that the gist of the offence in 
the two cases is entirely different. The 
gist of the offence under the Metro- 
politan Streets Act, 1867, is the three people 
getting together whether it is intentionally 
or not, and the gist of the offence under the 
bye-law is the frequenting and resorting and 
doing it habitually. They are two different 
things, one is forbidden by one law and one 
by the other, and there seems to be no incon- 
sistency between them; and, assuming that 
the only head of good rule and govern- 
ment under which this comes is the head 
with reference to preventing misuse of the 
highways, I think they are not repugnant. 
But, as my brother says, I am strongly 
inclined to think that, in the expression 
of the Lord Chief Justice in Burnett 
V. Berry (supra), the Lord Chief Justice 
meant to go beyond the mere misuse of the 
highway, and meant to say that it was within 
the power of the local authority to apply to 
the streets within their jurisdiction some- 
thing that was already forbidden in a differ- 
ent way in different places. I think he 
meant to say that. Wright, J., certainly said 
the same in the case of Jones v. Walters, 
62 J, P. 374, and if that is right of course it 
is obvious there is no inconsistency between 
these two things. It seems to me on either 
ground it may be said this is not repugnant. 
I should want further time to consider the 
latter point if it were not that the first was 
sufficient ; I feel no doubt the bye-law is a 

good one. 

Appeal dismissed. 

Solicitors for the appellant : Lewis and 
Lewis. 

Solicitor for the respondent : W. A, Blax- 
land. 
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BEG. V, NICHOLSON AND OTHERS, JJ. 

Licensing— Transfer of license to new pre- 
mises — ^Notices — Insufficiency of notices 
discovered after transfer of license — 
Mandamus-'Alehouse Act, 1828 (9 Geo. 4, 
c. 61), s. 14-rLicensing Act, 1872 (35 & 36 
Yict. c. 94), s. 40. 
The same notices as required by the Licensing 
Act, 1872 (35 cfe 36 Vict, c, 94), s. 40, in the 
case of an application for a new license 
must he given upon an application under 
(he Alehouse Act, 1828 (9 Geo. 4, c. 61), 
s. 14, /or ihe transfer of an existing license 
from licensed premises to premises not 
{heretofore licensed. In a case where the 
justices have granted such an application 
upon the supposition that the notices were 
in order, and it has subsequently been dis- 
covered that the proper notices had not been 
given, mandamus wUl not lie to them to 
hold a special licensing sessions and hear 
and determine the application. 
Bale nisi calling upon justices to show 
cause why a mandamus should not issue to 
them to hold a special licensing sessions, and 
hear and determine an application by one 
John Paisley for a license to sell by retail 
intoxicating liquors to be consumed either 
on or off the premises, at Halliwell House, 
Chorley-new-road, Bolton. 

The affidavit of the justices set out the 
following facts : — A licensed house called the 
" Bope and Anchor " had been pulled down 
to widen a street and an application had been 
made by the holder of the license at a special 
session under section 14 of the Alehouse Act, 
1828 (9 Geo. 4, c. 61), for a grant of the 
transfer of the license to the new premises 
in Chorley-new-road, which had not thereto- 
fore been licensed. The justices were 
informed that the proper notices had 
been given, and as no opposition was 
offered they granted the transfer at a 
special sessions for licensing purposes held on 
the 26th of January, 1899. The publication 
of the notices had been as follows. A notice 
was affixed to the church door on one Sunday 
previous to the 26th of January, one notice 
was served on the overseers nine days 
before that date, one was affixed to the door 
of the new premises, and a notice was served 
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on the police. No advertisement of the 
notice had appeared in the newspapers. 

The justices, on the supposition that the 
notices were in order, heard, and by a 
majority granted, the application. A rule 
nisi was then obtained by certain of the rate- 
payers in the borough of Bolton for a 
mandamus to issue to the justices to show 
cause why they should not hear and deter- 
mine the case according to law, on the ground 
that the notices were insufficient and did not 
comply with the statutory regulations as to 
the issue of new licenses in the Licensing 
Act 1872 (35 & 36 Vict, c 94), s. 40. 

The Alehouse Act, 1828 (9 Geo. 4, a 61), a. 
14, provides : " If any house, being kept as an 
inn by any person duly licensed as aforesaid, 
shall be or be about to be pulled down or occu- 
pied under the proviuons of any Act for the 
improvement of the highways or for any 
other public purpose. . . it shall be lawful 
for the justices assembled as aforesaid at a 
special session holden under the authority of 
this Act for the division or place in which 
the house so kept or having been kept shall 
be situate, in any of the above-mentioned 
cases and in such cases only ... to grant to 
the person whose house shall as aforesaid 
have been or shall be about to be pulled 
down or occupied for the improvement of 
the highways or for any other public pur- 
pose, or have become unfit for the reception 
of travellers or for the other legal purposes 
of an inn, who shall open and keep as an inn 
some other fit and convenient house, a license 
to sell excisable liquors by retail, to be drunk 
or consumed therein." 

The Licensing Act, 1872 (35 <& 36 Yict. c. 94), 
s. 40, provides : " Every person intending to 
apply for a new license or to apply for the 
transfer of a license shall publish notice of 
such application as follows, that is to say — 
(1.) In the case of a new license, he shall 
cause notice thereof to be given and to be 
affixed and maintained in manner directed 
by section 7 of the Wine and Beer- 
house Act, 1869, and any enactment 
extending the same, and shall advertise 
such notice in some paper circulating in 
the place in which the premises to which 
the notice relates are situate on some 
day not more than four and not less 
than two weeks before the proposed 
application, and on such day or days of 
any as may be from time to time fixed 
by the licensing justices. . . . 
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" The provisions of this section as to notices 
shall extend to all cases where under the 
AlehoQse Act, 1828, notices are required to 
be served in a like form to, or in the same 
manner as, notices for new licenses.'* 

Sir E. Clarke, Q.C. (C. Mathews and Guy 
Stephenson with him), showed cause. — 
Mandamus will not lie in this case, even 
if it did the court would not gmnt it, as 
it would be futile, for the justices have 
already heard and determined. Justices 
sittinflT in licensing session are not a court, 
and therefore certiorari cannot issue. {Reg. v. 
Sharman, [1898] 1 Q, B. 578.) The justices 
in this case have heard and determined, and 
their decision has not been influenced by 
taking into consideration matters outside 
their jurisdiction. On that ground the 
cases of Reg, v. Bowman, [1898] 1 0. B. 663 ; 
62 J.P.374; Reg,y,Cotham, [1898] 1 y. J5.802 ; 
62 J, P. 435; Reg, v. De Rutzen (1875), 
1 Q. B. D, 55, are distinguishable. The 
license has not been granted to a person 
who is unable to hold it, as in Reg, v. Man- 
chester JJ., [1899] 1 Q, B. 571 ; 63 ./. P. 360. 
The decision in Reg, v. Pirehill Licensing J J., 
49 J. P. 453, is in point. The utmost that 
the justices have done here is to have fallen 
into an error by believing that the notices 
were in order, but error of that sort on the 
part of the justices is no ground for mandamus. 
They have heard and determined the case 
on its merits and the court will not interfere. 
Horace Avory ^Llewellyn Williams with 
him) in support of the rule. — It is admitted 
in this case that the notices required by the 
statute have not been given. The applicant 
did not satisfy the requirements of any 
statute relating to this case. The premises 
here had not previously been kept as an inn, 
and upon an application for a transfer of a 
license to them under section 14 of the Ale- 
house Act, 1828, notices should have been 
given in compliance with section 10 of that 
Act, which has been repealed; section 40 
of the Licensing Act, 1872, has been sub- 
stituted for it. That section requires notices 
to be given in manner directed by section 7 
of the Wine and Beerhouse Act, 1869. That 
has not been complied with. This is not a 
transfer, as in part 2 of that section, from one 
person to another, but a transfer from one 
set of premises to another. " Transfer " is 
defined in the Alehouse Act, 1828, s. 4. By 
section 50 of the Licensing Act, 1872, every 
case of removal is to be treated as a new 
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license, and but for the fact that the house 
was pulled down he could not claim the 
benefit of section 14 of the Alehouse Act, 
1828. The result of not advertising and 
giving the proper notices is to shut out 
persons who may haved wished to oppose. 
The justices have heard this as an unopposed 
application, they have not heard and decided 
it according to law. The proper giving of 
notices is a condition precedent. A mandamus 
on the same ground was asked for and 
granted in Reg, v. Altrincham J J,, [1894] 
11 T, L, R. 3. Here there has been no 
proper hearing and, therefore, no decision ; 
the court asks the justices to hear according 
to law, and will give them assistance as to 
how they ought to hear the case. Reg. v. 
De Rutzen Qmpra) and Reg, v. Marichester JJ, 
isupra) are in point. 

^ Darling, J.— In this case, in which we are 
asked to make absolute a rule for a mandamus 
on these justices to hear and determine, I have 
come to the conclusion that we cannot 
make that rule absolute, and I desire to say I 
have come to that conclusion with very great 
difficulty and with regret, because this result 
is practically that there is no review for what 
certainly does appear to require one. I 
think we must take it that the same notices 
in form were necessary in this case as for a 
new license. The notices given in this case 
were, therefore, entirely wrong and insuffi- 
cient, because to take one instance only — it 
is not necessary to go beyond it — there was 
no advertisment in the newspaper. When the 
case came on before the justices it appears 
by the affidavit they asked if the notices 
were all right, and that they were told yea— 
that the notices were all in order. As a 
matter of fact that was not so ; the notices 
were not in order. The justices being in- 
formed that they were in order, and no one 
contradicting it, I do not know whether one 
would expect anyone to come to the conclu- 
sion that people were expected to oppose 
the license when they were not there, and 
they proceeded to hear the case and they 
granted the license. Now, it is said they did 
not hear and determine according to law, 
I think there is a distinction to be 
drawn— a distinction I threw out earlier 
in the case — between the obligation to 
hear according to law and to determine 
according to law. I think the magistrates are 
bound to hear according to law. If they do j 
not hear according to law Ithink a ^f!damus^Q [^ 
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lies to them, but I do not think they are 
boand to determine according to law at the 
peril of having a mandamus to compel them 
to do so. At least, not in this sense, viz., to 
determine rightly according to law, because 
if it meant that if one said they are bound 
to determine according to law in the 
sense that they are bound to determine 
accurately and rightly according to law,. that 
would simply be another way of saying that 
whenever it was desired to question a 
decision of justices it would be open to a 
person to apply to this court for a rule for 
a mandamust and if upon the argument of 
that the court thought that the magistrates 
had come to a wrong conclusion in law, that 
then they would issue a mandamus on the 
ground that they had determined not accord- 
ing to law. Now, I do not think that mati- 
damus is or was ever supposed to be a 
remedy of that kind. I know there is an 
expression in Reg, v. De RtUzen (jiupra\ which 
has been relied upon in argument, to the con- 
trary, but I think there must be some mistake 
about that, because otherwise it would go 
this length — ^that it would be a decision that 
wherever magistrates have decided wrongly 
in law that a mandamus would lie to them to 
decide properly according to law. That 
argument was founded on this observation of 
Blackburn, J., in the course of the argument. 
Counsel in arguing said this : " Secondly, if 
the justices were wrong they have heard and 
decided the application, and to grant a man- 
damus would in effect be to command them 
to determine in a particular way, that is, by 
granting a certificate, which is what the 
practice of the court does not admit.*' 
Blackbumy J., said : " Assuming that resi- 
dence is not required, then the justices have 
not determined according to law." The court 
in that case issued a mandamus, the judgment 
simply is this : Cockbum, C. J. — " It would 
seem that the justices were wrong, the rule 
must be made absolute." But I think reaUy 
what Blackburn, J., must be taken to have 
meant and perhaps to have said here was 
this: "Assuming that residence was not 
required, then the justices have not deter- 
mined according to law in this, that they 
refused to hear the person who wished to be 
heard on the ground— which was a wrong 
ground— that evidence was required. Because 
they refused there to entertain the argument 
of the applicant, practically they refused to 
hear." Now in this case they did not refuse 



68 J. P. 664. 

to hear. In this case they heard, and it is 
said they heard not according to law. It may 
be that they determined not according to law, 
because they determined to grant a license in 
a case where proper notices had not been 
given, but are we to say that the whole 
hearing was an absolute nullity 7 As I said, 
it is with hesitation and difficulty that I have 
come to this conclusion, and I will explain 
why, presently, that I do not think we can 
say that. How does it differ from thia? 
Suppose when the case had been called on 
someone had asked the same question as was 
asked here. Are the notices in order— are 
they good? and someone had got up and 
said : " No, I dispute the notices, I say that 
they are not in order, I take this, that and 
the other point upon the notices," and these 
Acts of Parliament and all these sections 
have been read, and the magistrates had oome 
to the conclusion that these notices were 
good, and then there had been an application 
for a jnandamus to this court, and npon the 
argument this court had come to the con- 
clusion that the notices were bad ou a 
different understanding of those sections, 
could it then be said, because this court 
differed from the view of the justices and 
thought the notices bad, therefore the jus- 
tices had not heard according to law? I 
think in that case it could be said that they 
had heard according to law, although they 
had not determined according to law. In 
that case as in this the notices were abso- 
lutely bad, and therefore, if this argument 
were to prevail, all that they had done 
would amount to an absolute nullity. There- 
fore, I think, short of saying what has never 
yet been said, that the writ of mandamus 
shall be a means of appeal whenever magis- 
trates come to a wrong conclusion upon a 
matter as to whether a notice to bring the 
case before them is good or not — short of 
deciding that — I do not think we can make 
this rule absolute for a mandamus in this 
case. I have said that I oome to this con- 
clusion with regret, and I did for this reason 
— because until quite lately the court could 
have interfered in a matter like this by 
means of certiorari, and the court used to do 
BO, I believe, down to the time when 
Boulter v. Kent JJ„ [1897] il. C. 556 ; 61 
J, P, 532, was decided— the case which decided 
that justices sitting at licensing sessions 
were not a court. And after that there came 
the judgment of Wright^ J., and myself ^T 
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Reg. y. Sharman Csupra)^ where we held that 
certiorari cotjld not issue to justices sitting 
in licensing session because they were not a 
oourt ; and now the result is that, if we are 
right in saying this is not a proper case for a 
mandamuSf there is now no remedy where 
formerly there had been one. This is a 
great inconvenience, and I regret that it 
should have fallen to my lot to give these 
two decisions, one as to certiorari and the 
other as io mandamus, I am not prepared 
to say that I think my decision was wrong 
in Sharman*8 case. I do not think so. I 
should not be at all sorry to see it to be held 
to be wrong, but I do not think it is at 
present, and I do not think that because, by a 
decision of this oourt, even though it is my 
own, one remedy has been taken away. I 
ought to say there exists another simply on 
the ground of convenience, if I did not see 
good reason for believing that remedy of 
maftdamus really exists in law, and I am not 
satisfied that it does. 

Channell, J. — ^I am of the same opinion. 
The first question which arises which I sup- 
pose we ought to deal with, although my de- 
cision is based upon the same ground as my 
brother's, is were these notices in fact good 
or bad. Now, I think they were bad. The 
application was for this special kind of 
transfer, not for transferring the license from 
one person to another, but for transferring 
the license of one person to deal at a par- 
ticular set of premises which were going to 
be pulled down to a new set of premises. 
In some sections that may be called a transfer, 
in some sections not ; but it is a matter which 
may be done at the special session and not 
at the annual licensing meeting, and there 
are certain notices I think to be given in all 
cases, but then at the end of the 14th section 
of the Act of 1828 there comes a proviso 
dealing especially with this particular kind 
of transfer, and it says that " Every person 
intending to apply in any of the above-men- 
tioned cases, at any such special session, for a 
license to sell excisable liquors by retail, to 
be drunk or consumed in a house or premises 
thereunto belonging in which excisable 
liquors shall not have been sold by retail ;" 
then certain notices are to be given. Those 
are in addition to the notices which have to 
be given in reference to an ordinary transfer 
from person to person, and it says that they 
shall ** on some one Sunday within the six 
weeks next before such special session, at 
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some time between the hours of 10 in the 
forenoon and four in the afternoon, affix or 
cause to be affixed on the door of such house, 
and on the door of the church or chapel of 
the parish or place in which such house 
shall be situate, and, where there shall be no 
church or chapel, then to some other 
public and conspicuous place within such 
parish or place such and the like notice as is 
hereinbefore directed to be fixed by every 
person intending to apply at the general 
annual licensing meeting for a license to sell 
excisable liquors by retail to be drunk or con- 
sumed in a house not theretofore kept as an 
inn ;" so that made it necessary to give the 
like notices as had to be given then under s. 
10, and s. 10 provided for a notice in a particu- 
lar form. Consequently, they had to give that 
form of notice, but they had to give it 
on one Sunday instead of three ; and then 
there are other details. So far as regards 
those details, it seems to me that the special 
matter specially provided for in s. 14 would 
apply, but that the notice, so far as the 
form of it was concerned, was to be in the same 
form as in section 10. Then section 10 was 
repealed, and what was practically substi- 
tuted for it is section 40 of the Act of 1872, 
and s. 40 says that "Every person intending 
to apply for a new license, or to apply for 
the transfer of a license, shall publish notice 
of such application as follows." And then 
there is sub-section (1) relating to new licenses, 
and sub-section (2) relating to transfers, but at 
the end it says this : " The provisions of this 
section as to notices shall extend to all 
cases where, under the Alehouse Act, 1828, 
notices are required to be served in a like 
form to or in the same manner as notices 
for new licenses." Now, by the Act of 1828 
in the particular case in question, namely, 
the transfer of an individual's license from 
one place to another place, in that case the 
notice had to be given, as the notice then 
was for a license to sell in a house not 
theretofore kept as an inn. Now " not there- 
tofore kept as an inn" is in substance the 
same words as in the notice for new licenses. 
Consequently that was a case where the 
notice had to be given in a like form as a 
notice for a new license, possibly not given 
in the same way, because one Sunday would 
not do instead of three, but certainly it 
had to be given in a like form, and 
that being so, some of the ix'ovisions of 
section 40 would apply to it. The question 0Tp 
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is whioh, and that question wonld be 
decided by saying that it is those provisions 
relating to anew license and not to a transfer, 
because it is to be in like form as notices 
for new licenses. The result therefore, if it 
is correct, seems to bring in the advertisement, 
and that brings ns to the fact which is 
admitted in this case—that the notices are 
not correct. The further difiBculty, as it 
seems to me, is to decide the question as 
to whether a mandamus can go, and I have 
with my brother reluctantly come to the 
conclusion that it cannot. The mandamus 
cannot go without infringing on principles 
which it is certainly not meant to infringe 
upon, however inconvenient it may be in 
one particular case of licenses. I do not 
know whether it is right to call this 
licensing tribunal a court, because it is said 
at any rate not to be a court of summary 
jurisdiction. It is a body possessing adminis- 
trative rather than judicial functions, accord- 
ing to the decision in Boulter v. Kent J J, 
i8upra\ so that we will call it a tribunal, 
and the tribunal's first duty is to inquire into 
the facts necessary to give it jurisdiction, 
and this tribunal did so in this case 
although in a somewhat perfunctory and 
irregular way. They inquired whether the 
necessary notices had been given, and they 
were told they had. I suppose that it was the 
advocate, whoever it was,who appeared before 
them who told them so, but as it was 
they were told they had been given, and 
it is a matter on which most likely 
they would rely on their clerk, and he would 
advise them whether the pariicular section 
had been complied with, and if he did not 
interfere and say it had not, they would only 
presume that it had. If they did inquire 
and came to the view which we have, well and 
good, but they came to an erroneous decision, 
they came to the conclusion that proper 
notices had been given when in fact they 
had not been given. That was a hearing in 
part— it was a consideration of the very 
question which it was their first duty to 
consider. That first duty was to consider 
whether proper notices had been given. 
They did consider it, but they came to a 
wrong conclusion about it. What is the result 
of that ? If the result had been that they 
came to a wrong conclusion that they had not 
jurisdiction to proceed when they had, and in 
consequence not acting, then a mandamus 
wonld go directing them to act, and in conse- 
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quence of their erroneous view that they had 
not jurisdiction when they had, and for the 
consequent refusal to exercise jurisdiction 
which in fact they had got, the proper 
remedy is mandamus, and mandamus would, 
therefore, in that case lie as a matter of 
course to hear and determine according to 
law the matter which they ought to have 
determined, but which they failed to deter- 
mine at all, or to decide upon at all, because 
they entertained the erroneous view that 
they had not got jurisdiction. But now that 
case is not the case before ns. There are 
many cases in which majidamus has been 
granted on that footing, but the case before 
us now is a different one. They entered 
upon the question which they rightly entered 
upon as to whether or not they had juris- 
diction, and they came to an erroneous 
decision that they had jurisdiction, and 
they proceeded to act. What is the conse- 
quence of that 7 An erroneous decision upon 
a preliminary question of that sort does not 
give them jurisdiction to act, they cannot 
acquire to themselves jurisdiction by erro- 
neously deciding a question of fact. That has 
been decided over and over again. Nor can 
they give themselves jurisdiction by erro- 
neously deciding a question of law. That has 
been decided a good many times also, and the 
result is that they cannot give themselves 
jurisdiction to act by a preliminary decision 
in a matter which is erroneous. What is the 
result? The result of erroneously decid- 
ing that they have jurisdiction is that 
they proceed to act and do act, and in this 
case they grant a license. Now what is the 
consequence of that ? The consequence is 
that they have done an act for which they 
have no jurisdiction. Then the proper 
remedy is to take the proper proceed- 
ings, if there are any, for setting aside 
that act which is done without juris- 
diction, and if it is a judicial, and I think 
one ought to say quasi- judicial, act, because 
there are decisions to that effect, the proper 
course is to go for certiorari, and certiorari 
is, therefore, the proper remedy for correct- 
ing judicial acts which are done in excess of 
jurisdiction, and if the remedy can be 
applied there is no difficulty — nobody wants 
a mandamus, and I venture to think that 
until that difficulty arose, which is to say 
subsequent to the decision, nobody would 
ever have dreamt that the magistrates had in 
fact acted and done an act beyond their ^Tp 
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jarifldiction, nobody would ever have 
thought for one moment of coming for a 
mandamus for them to hear and determine 
over again that which they had in fact 
determined, merely on the ground that they 
had determined it erroneously. The result 
seems to me that we must dispose of the 
question of mandamus just as if we had 
disposed of it if this had been a judicial act, 
and if certiorari had lain. Of course, we are 
bound to hold that certiorari does not 
lie. { cannot see my way to decide 
upon the question of mandamus otherwise 
than if certiorari had lain. Now in the 
first place is it possible to say that the 
license is a nullity? If it is a nullity, 
and nothing has really been done upon this 
application, it may be possible to grant a 
mandamus and hear and determine the 
application, which in fact has not been heard 
and determined at all. But I cannot think 
that this license is in fact a nullity. For, 
if it is a nullity, it f oUows that if magistrates 
give a wrong decision of this sort, for every 
pint of beer the man sells he can be prose- 
cuted. I cannot say that anyone would con- 
sider it a nullity in that sense, and if it is not 
a nullity the proper thing is to set it aside, 
and if it cannot be set aside, well that is very 
unfortunate, but it does not follow that one 
is to command the magistrates by mandamtts 
to hear and determine once again something 
which in point of fact they have determined 
and, very unfortunately, according to this 
view, determined erroneously. Now, there is 
another case which Mr. Avory put to us. 
If you can come to the conclusion that the 
hearing which has taken place is in fact no 
hearing at aU, then I agree a mandamus 
can go, and it is under that heading you 
class the cases where the courts have said : 
"These magistrates have entertained questions 
which are entirely extraneous." For instance, 
there was one case where the court said they 
practically put the license up to auction, 
and said : " If yon pay 1,000^. for it you shall 
have it," and the court came to the con- 
clusion that it was no hearing at all, because 
the magistrates were not applying their 
minds to the real question which they had 
to consider, and were entertaining a totally 
extraneous matter which they had no power 
to consider at all. Therefore, there was no 
hearing, and, therefore, the mxindamus could 
go. But the case of Reg, v. Cotham (jsupra), 
which causes some difficulty, no doubt 
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ranges itself under that heading, because 
WiUsy J., in no doubt much clearer language 
than mine, says what I have been endeavouring 
to set up. He says this : " We have next to 
consider whether the case is one in which a 
mandamus ought to be granted directing the 
justices to hear and determine the matter 
according to law. It ia obvious that the 
distinction between an erroneous dedsion 
and a failure to hear and determine accord- 
ing to law may be very fine, and the cases on 
the subject show that it is so. I take the 
governing principle to be that, if the justices 
have applied themselves to the consideration 
of a section of an Act of Parliament, and 
have, no matter how erroneously, determined 
the question which arises upon it before 
them, their decision cannot be reversed by 
process of mandamtts" Now that is exactly 
what I think and what I am desiring to 
decide in this case. He goes on to say : 
" That is so whether there is an appeal from 
their decision or not ; if there is an appeal 
mandamus will not lie, if there is not their 
decision is final," and then he goes on to 
deal with the case of their taking other 
matters into consideration. "But when it 
appears that they have taken into considera- 
tion matters which are absolutely outside 
the ambit of their jurisdiction, and abso- 
lutely apart from the matters which by law 
ought to be taken into their consideration, 
then they have not heard and not determined 
according to law." Then he takes the view 
that in that case the magistrates in fact con- 
sidered some extraneous matter. Now he 
may have been right in that or he may have 
been wrong, but that is the ground of the 
decision, and it is only binding on us in 
respect of that ground. It is quite im- 
material whether it was right or wrong. I 
cannot say, but I cannot help feeling that 
there as here the magistrates were told the 
facts erroneously, that they were told there 
that the man had kept that inn. I have not 
examined the case very closely to see if that 
was so or not, but at any rate the court granted 
the mandamus on the assumption that the 
magistrates had no true facts before them, 
and had gone and dealt with matters entirely 
outside the ambit of their jurisdiction. 
Therefore, there was no hearing, and, there- 
fore, this court granted the mandamus. 
That seems to me quite right, but we cannot 
possibly say in this case that the magistrates 
considered extraneous matters entirely outside 
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their jurisdiction. What they considered, as I 
said, somewhat perfunctorily, was whether 
the proper notices had been given. They 
came to the conclusion erroneously that the 
proper notices had been given. It was the very 
first thing they had to do to inquire whether 
those notices were good or bad, and conse- 
quently when we find that they have heard 
that question and also that they have decided 
it wrongly, we cannot say that there has 
been no hearing. Then it has been said that 
there has been no hearing because, if the 
proper notices had been given, some other 
person who never did, in fact, hear of the 
application might probably have heard of it, 
and if he had heard of it he might have come 
to oppose. He did not come to oppose, and 
the magistrates were not bound to go beyond 
that. If they were right in their decision 
that the proper notices had been given, this 
gentleman could not have come and said : 
"I did not happen to read that news- 
paper that the advertisement was in, and, 
therefore, I did not have an opportunity 
and I was not heard, although I should very 
much have liked to have been heard " ; and 
assuming that the magistrates went rightly 
into the question, it seems to me the position 
of things is exactly the same as that. Those 
gentlemen did not hear of it, and the magis- 
trates came to the conclusion that the proper 
notices had been given, but the real substance 
of the transaction is that they have done an 
act which is beyond their jurisdiction, not 
that they have not exercised their jurisdiction, 
not that they have not heard, but that they 
have done an act for which they have no 
jurisdiction. It must be set aside. If the 
result of the litigation is that we have no 
power to set it aside, then most likely the 
Legislature will now very soon give it to the 
court. The fact that the act is not a judicial 
act does not prevent a statute authorising it 
to be questioned by certiorari, I know there 
are such cases, because it is a convenient 
remedy, in which it has been given. With 
reference to payment out of borough rates 
and so on, it has been expressly given by 
statute, and it seems to me that that is what 
must happen in the present case, or else it 
will be held eventually that the case of 
Boulter v. Kent J J. (supra) does not prevent 
certiorari going, and as to that we know that 
the House of Lords had it argued before 
them, and refused to give any decision on the 
point. (JLacehy v. La^on and Company ^ [1899] 
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A, C. 222.) Therefore they must have con- 
sidered it to be doubtful, and it may be held 
that Boulter v. Kent JJ, {supra) did not go so 
far as it was supposed to go and that certiorari 
will lie. If it should be finally decided 
however that certiorari does not lie, I cannot 
doubt that Parliament will eventually 
interpose and provide some remedy in 
these cases, which ought certainly not to be 
without one. What we have to consider is 
whether we should grant a mandamus direct- 
ing the magistrates to rehear a case that they 
have heard, and I cannot see any answer to 
this. If we directed the mandamus to go, and 
there was to be a return to it, and the 
magistrates returned that they had heard, we 
should be in a great difficulty to know what 
to do with that return ; and, on the whole, I 
absolutely concur in the judgment that my 
brother has given, and I think we must refuse 
to make the rule for a maruiamus absolute. 

Rule discharged. 

Solicitors for the appellants : Chester and 
Company, for Fielding and Femibrough, 
Bolton. 

Solicitors for the respondents: Lloyd- 
George, Roberts and Company, for Herbert 
Lewis and Davies, Liverpool. 
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May 15. 
CAMERON V, TYLER. 

Weights and measures — Sale of coal — 
Delivery of ticket— Insertion of seller's 
name — ^Name under which the seller 
trades— Weights and Measures Act, 1889 
(52 & 53 Vict. c. 21), s. 21, sched. 3. 

The appellant, F, B. Cameron, carried on 
business as a coal merchant tinder the 
style of the Co-operative Coal Company, 
Limited. There was in fact no registered 
company. 

Held (tVi the absence of any fraud), that the 
provisions of the Weights and Measures 
Act, 1889 (52 ^ 53 Vict. c. 21), were 
carried out by the name qf the company as 
that of the seller being entered on the 
ticket delivered to the purchaser. 

Per Darling, J., that under the same circum- 
stances the insertion of the seller^s recU 
name would equally fulfil the provisions 
of the statute. 
Case stated by justices in and for the 

county of Middlesex. r^ T 
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Oauehon v. Tyler. 

At a coart of sammary jarisdiction holden 
at the police^oart, Brentford, on the Ist of 
December, 1898, and by adjournment on the 
29th of the same month, the appellant duly 
appeared before us on a certain summons 
to answer a certain information and com- 
plaint for an offence alleged to have been 
committed by him against the provisions of 
the Weights and Measures Act, 1889 (52 & 53 
Vict. c. 21), s. 21. 

The following is a copy of the summons : — 

" To F. B. Cameron, trading as the Co- 
operative Coal Company, Limited, of 107, 
St. Pancras-road, London, and 215, Uzbridge- 
road, Ealing Dean. 

"Information has been laid this day by 
Walter Tyler, of the Town-hall, Brentford, 
the inspector of weights and measures for 
the western district of the said county, for 
that you on the 18th day of November, 1898, 
at the parish of Old Brentford, in the county 
and district aforesaid, did cause to be 
delivered a quantity of coal exceeding 2 cwt. 
to a purchaser by means of a vehicle, and 
did unlawfully neglect to deliver or cause 
to be delivered, or to be sent by post or 
otherwise to the purchaser or to his servant, 
before any part of the coal was unloaded, 
a ticket or note according to the form 
to the third schedule in the Weights and 
Measures Act, 1889, or to the like effect, 
contrary to the statute in that case made 
and provided. 

" Upon the hearing of the said information 
on the said summons the following facts 
were proved before us :— 

" That on the 18th day of November, 1898, 
one of the appeUant's carmen delivered to 
a purchaser in the parish of Old Brentford, 
a quantity of coal exceeding 2 cwt., to wit, 
1 ton, by means of a vehicle on which the 
appellant's name, viz. Cameron, appeared. 
The said Cameron therewith, before any 
part of the said coal was unloaded, 
delivered to the purchaser of the said coal 
a ticket, partly in writing and partly in 
print, whereon the seller of the said coal was 
described as the Co-operative Coal Company, 
Limited. A copy of the ticket so delivered 
to the said purchaser is attached hereto 
marked B, and forms part of this case. 
Before the said ticket was so delivered to 
the purchaser the name of the person in 
charge of the vehicle had been inserted 
thereon, as now appears in the copy marked 
B herewith. 
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" It was proved further that the appellant 
had for several years before the 1st day of 
November, 1898, carried on business as a coal 
merchant on his own account at 107, St. Pan- 
cras-road, N. W., and at 215, Uxbridge-road, 
Ealing Dean, and at other places under the 
name of the Co-operative Coal Company, 
Limited, and under four other different 
names in London. There was in fact no 
company, limited or otherwise, in existence. 

" That shortly before the said 18th day of 
November, 1898, the said purchaser referred 
to in the preceding paragraph had ordered 
from an office where the appellant was 
trading under the name of the Co-operative 
Coal Company, Limited, at Ealing Dean, 1 
ton of coal. 

" It was contended by the respondent that 
the words in the said ticket, * Sellers, the Co- 
operative Coal Company, Limited,* were not 
a compliance with the provisions of section 
21 and the third schedule of the Weights 
and Measures Act, 1889, and that the real 
name of the seller, F. B. Cameron, ought to 
have appeared on the said ticket as the seller 
of the said coal. 

" It was not contended before us that there 
was any attempt or intention to deceive or 
defraud the said purchaser. 

" We were of the opinion that in order to 
comply with the provisions of the said Act, 
which was passed for the protection of pur- 
chasers, the real name of the seller of the 
coal, e.e., the name F. B. Cameron, ought to 
have appeared on the ticket, and not the name 
the Co-operative Coal Company, Limited, 
under which he was carrying on business, as 
it was not a sufficient disclosure of the name 
of the seller, and that the words ' SeUers, the 
Co-operative Coal Company, Limited,' were 
not a sufficient compliance with the said Act 
of Parliament, there being in fact no such 
company. 

" We accordingly convicted the appellant, 
and fined him the sum of 21, and 6«. Qd, costs. 

" The question for the opinion of this court 
is whether our determination was right in 
point of law. If it was right the said convic- 
tion is to stand. If it was wrong, then this 
case is to be remitted to us with the opinion 
of the court thereon, or such further order is 
to be made as to the said court seems fit. 
Montague Sharpe, 
A. S. Montgomery, 
Geo. T. Meason, 
Montague Davenport, 
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The following is a copy of the ticket : — 
" The Go-operative Coal Company, Limited, 

Chief Office, 107, St. Pancras-road, N.W. 
November 16, 1898. 
Mr. Barley. 

Take notice that you receive herewith 

1 Ton of our Best Coal - - - 19«. 6rf. 
In 10 sacks, each sack containing 2 cwt. 

Pd. W. W. E. Gregory. 

** Where coal is delivered by means of a 
vehicle, the seller must deliver or send by 
post or otherwise to the purchaser or his 
servant before any part of the coal is unloaded 
a ticket or note in this form. 

"Any seller of coal who delivers a less 
quantity than is stated on the ticket is liable 
to a fine. Any person attending on a vehicle 
used for the delivery of coal who, having 
received a ticket or note for delivery to the 
purchaser, refuses or neglects to deliver it to 
the purchaser or his servant is liable to a fine. 
(52 & 53 Vict. c. 21 ; Weights and Measures 
Act, 1889.) 

" Carman : E. Gregory. 

Sellers : The Co-operative Coal 

Company, Limited. 

" All coal not paid for on delivery will be 
charged 28. a ton extra." 

L. W. Kershaw {J, P. Grain with him) 
for the appellant. — ^In this case the justices 
were wrong. There was no intention to 
defraud, and the seller here inserted the 
name under which he carried on business, 
if there had been any complaint as to 
the transaction he would have been at once 
found under the name in which he carried on 
business. If he had signed his own name, 
F. B. Cameron, that would not have been a 
compliance with section 21. (He was 
stopped.) 

J. C. Earle for the respondent.— The 
real name was in this case of importance. 
There was in fact no Co-operative Coal 
Company in existence then, that was one 
of the numerous names the appellant traded 
under. It was therefore important to 
know his real name. The statute was 
passed in order to protect the purchaser. 
iCundell v. Dawson (1847), 4 C. B. 376.) 
If there had been any complaint in this case 
before a summons could be served inquiry 
would have to be made as to who was the 
Co-operative Coal Company, Limited. 
There is in fact no registered company, and 
the customer is entitled to know with whom 
he is reaUy dealing. The real name is also 
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of importance in considering the question as 
to whether there are previous conviction^, or 
on whom execution should be levied in 
default of paying a penalty. Names of 
partners in a business should be set out 
unless the partners are trading under their 
real names. There is no allegation of fraud 
in the present case, but all these are drcum- 
stanoes which may arise in future cases 
involving fraud, and hence the necessity of 
putting the real name of the seller on the 
delivery ticket. 

Dabling, J. — ^I am of opinion that the 
conviction in this case was wrong and ought 
to be quashed. The Weights and' Measures 
Act provides that, where any quantity of 
coal exceeding 2 cwt. is delivered by means 
of any vehicle to a purchaser, the seller of 
the coal shall therewith deliver or send to 
the purchaser, before any part of the coal is 
unloaded, a ticket according to the form 
given by the Act or one similar to it. The 
form says : " Here insert the name of the 
seller," and I think that direction is compUed 
with when the name of the firm under which 
the appellant carried on business was 
inserted on the ticket. 1 think moreover in 
the present case he might equally well have 
described himself either by his own real 
name or by the name under which he carried 
on business. 

Channell, J.— I am of the same opinion. 
The general law of this country is that a 
man can take any name he chooses under 
which to carry on business, and there is 
nothing in the Weights and Measures Act to 
derogate from his right to do so. The oon- 
viction must be quashed. 

Appeal allowed. 

Solicitors for the appellant : Woodbridge 
and Son. 

Solicitor for the respondent : Sir Bichard 
Nicholson. 
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Jvly 18. 
DUKE OP DEVONSHIRE V, BROOKSHAW. 

Pnblic Health— Offensive trade or buBineBB — 
Fish-frjing— Public Health Act, 1875 
(38 & 39Vict.c.55), B. 112. 

Although the business of a fried-fish seller is 
not necessarily ati offensive trade or 
business within the meanittg of section 112 
cfthe Public Health Act, 1875, where such 
business is showji by the evidence to be 
carried on in such a way as to be 
offensive to the neighbours, the court will 
grant an injunction for breach of a 
covenant against using the premises for 
any offensive trade or business whatsoever. 

Action by the Duke of Devonshire, the 
owner of the Oompton-place estate, East- 
bourne, for an injunction to restrain the 
defendant, Henry Arthur Brookshaw, his 
servants or agents, from carrying on the 
business of a fried-fish seller at 61, Gavendish- 
plaoe, Eastbourne, or using the house for the 
business of a fried-fish seller, or for any 
other offensive trade or business. 

By an indenture made the 30th of August, 
1878, the premises were conveyed by William 
Duke of Devonshire, the father of the 
plaintiff, to Henry Underwood in fee, and 
Underwood entered into the following cove- 
nant : — ** And also shall not nor will without 
the consent of the Duke of Devonshire use 
the said premises as a public-house or beer- 
shop, or for carrying on any offensive trade 
or business whatsoever.*' 

There was a subsequent assignment of 
the premises by Underwood to Frederick 
Peerless. In 1887 a fish-shop was opened by 
J. Gilbert, the then tenant. 

On the 3rd of July, 1891, Peerless leased 
the premises to Henry Brookshaw, Brook- 
shaw covenanting to use the house as a fried- 
fish shop. On the Ist of December, 1891, 
WiUiam Duke of Devonshire died, and the 
plaintiff succeeded to the Compton-place 
estate. 

In August, 1892, a letter was sent to Henry 
Brookshaw on behalf of the plaintiff com- 
plaining of the use of the house as a fried- 
fish shop, and Brookshaw replied that he 
bad a right so to use it. 

In October, 1892, the Corporation of East- 
bourne took proceedings against Henry 
Brookshaw, but discontinued them upon 
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his making certain alterations to the approval 
of the sanitary authority. On the 18th of 
September, 1896, the premises were assigned 
to the defendant, Henry Arthur Brookshaw. 
Warrington, Q.C. (,Aldred Rowden, Q.O., with 
him), for the plaintiff. — The defendant took 
the house subject to the covenant, and his 
shop clearly comes within the words "Any 
offensive trade or business.'* 

E, P. Hewitt for the defendant.— I contend 
that this is not an offensive trade or business. 
There is no case in which a fried-fish shop 
has been held to be an offensive trade or 
business. In the case of Boyton v. Braintree 
Local Board of Health, 52 L, T, N. S. 99 ; 48 
J. P, 582, a fish-frying business was held not to 
be a noxious or offensive business within the 
meaning of the 112th section of the Public 
Health Act, 1875. The business must be 
necessarily noxious or offensive. The plain- 
tiff in any case has waived his right, as the 
business has been carried on since 1887 with- 
out any complaint,except the letter of August, 
1892, when the tenant asserted his right, and 
the proceedings of the corporation in October 
of the same year, which were discontinued on 
the tenant executing certain alterations in the 
premises. There has in fact been complete 
acquiescence on the part of the plaintiff and 
his predecessors. 

Kekewich, J.— The covenant in the deed 
of the 30th of August, 1878, does not follow 
the common form, but to my mind la 
tolerably plain. The words with which I 
have to deal are, '* And also shall not, nor 
will at any time hereafter, without the con- 
sent of the Duke of Devonshire, use the said 
premises as a public-house or beershop, or 
for carrying on any offensive trade or 
business whatsoever.** The forms with 
which I am better acquainted specify some 
of the offensive trades intended to be pro- 
hibited. This form does not, so I have to 
construe the words without the aid of any 
context. There might possibly be something 
made out of the words "public-house or 
beershop,** but those are not offensive trades 
or businesses, and those words do not give 
me any help. So I have to fall back on the 
words, "any offensive trade or business 
whatsoever.** Mr. Hewitt says, with some 
force, the words must mean necessarily 
offensive trade or business, and he cites a 
case under the Public Health Act, 1875, 
Boyton v. Braintree Local Board of Healih 
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impra). No doubt some trades or busi- 
nesses cannot be carried on without 
offence to neighbours. Many others can be 
carried on without giving offence, but can 
easily become offensive unless carried on 
with great care. I am not prepared to 9ay 
that, to carry on a fried-fish business, is to 
carry on an offensive business in the first 
class. It is quite possible, and I wUl assume, 
that a fried-fish shop can be carried on in a 
narrow street without giving offence to any- 
one. That is an abstract proposition which 
I assume for the purpose of my judgment. 
But the question I have to determine is 
whether, having regard to the nature of the 
business, and the locality where it is, and the 
manner in which it is carried on, this is an 
offensive trade or business. Now I have 
sufficient evidence to show that this business 
is so carried on as to be an offence to some 
of the neighbours. I have the evidence of 
several people who have lost lodgers, and 
have their houses unlet for this reason. 
Therefore, I have it proved as a fact that the 
business, as carried on, offends many persons, 
and, so far as I can judge from seeing them 
in the box, the witnesses are not persons of 
extraordinary delicacy in the nostrils or 
elsewhere. I therefore think it is proved 
that the business is an offence to them. 
Then I have evidence on the other side that 
certain persons are not offended ; but you 
can always meet people like these ; they are 
the plaintiffs friends, perhaps determined 
not to be offended, not wishing to be 
offended, or having some reason for saying 
80. To take a common instance. Some ladies 
profess not to be offended at travelling in a 
smoking carriage. That is not because they 
really like it, but on account of some hus- 
band or brother. The business must be 
more or less offensive, even to these 
witnesses, but they have all got some reason 
for saying they do not mind the smell, the 
existence of which they know. It is said that 
the defendant is doing his best to prevent 
the offence, but that is a double-edged argu- 
ment. I assume that he is doing his very 
best, but unfortunately that shows that the 
business is offensive, and how bad it would 
be if he did not take these precautions. 
That argument tells against him. Then 
comes this important question in the case ; 
there is no doubt that the shop has been 
going on for some years, and it was brought 
to the duke's attention, and in 1892 the 
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Corporation of Eastbourne took action. I 
do not attribute much importance to that. 
This is a case of a covenant binding on the 
owner of the house. The covenant is there, 
and there has been no waiver by the 
covenantee releasing the covenantor from 
the covenant. There might be waiver by 
conduct, which might influence the court, 
but it would be a very strong thing to say 
that there was any such conduct in this case. 
It is not suggested that the plaintiff himself 
knew it, or that the agent knew it until 
recent times, and now the covenant is being 
enforced for the benefit of the neighbourhood. 
The neighbourhood was content, but now is 
not content. On this question of waiver I 
decide against the covenantor, and there 
must be an injunction with costs. 

Warrington, Q.C.— The duke does not 
press for costs. 

Judgment for the plaintiff. 

Solicitors for the plaintiff : Currey, Hol- 
land, and Currey. 

Solicitors for the defendant: Preston, 
Stow, and Preston, for Leslie and Wintle, 
Eastbourne. 
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KINSON POTTERY COMPANY V, MAYOR, ETC., 
OP POOLE. 

Public health— Nuisance— Drainage of houses 
— Want of structural convenience — Drain 
— Sewer — Liability of owner — Public 
Health Act, 1875 (38 & 39 Vict. c. 55), 
ss. 4, 13, 15, 21, 94, 95. 

The appellants, who were the owners cf 12 
houses, were summoned by the respondents, 
the sanitary authority qf the borough, for 
non-compliance with a notice to abate a 
nuisance caused by turning the slops 
and scullery water from the said houses 
into a drain constructed by the sanitary 
authority by (he side of the highway in 
front qf the said houses to receive the 
surface water cf the highway, which 
emptied into an open ditch and caused the 
nuisafice complained of The plan of the 
houses deposited b^ore they were built 
showed that the houses should have been 
drained into cesspools, but no such cesS' 
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Poole. 
pooh luid been constructed. No sewer 
had been made by the sanitary authority to 
drain the said houses. The houses were 
separately occupied and not within the 
same curtilage. The justices made an 
order to abate the nuisance by cutting off 
the drains of the houses from the drain 
made to receive the surface water of the 
highway and making cesspools for the 
houses. 

Held, that the surface-ioater drain constructed 
by the sanitary authority though for some 
purposes a sewer within section 4 of the 
Public Health Act^ 1875, was. not a sewer 
into which the appellants were entitled to 
empty their drains, nor were the sanitary 
authority bound wider section 15 to pro- 
vide a sewer to drain the said houses, 
and, further, that the nuisance v}as caused 
by the vyant of stmctural conveniences 
within the meaning of section 94 of the 
same Act, and that the justices were, there- 
fore, right in their decision. 

Case stated by the jastices of the peace for 
the boroagh of Poole. 

1. A complaint was preferred by the 
respondents as nrban sanitary authority of 
the borongh of Poole against the appellants 
nnder section 95 of the Public Health Act, 
1875, whereby it was alleged that the appel- 
lants, being owners of 12 houses in Bing- 
wood-road, Longfleet, within the district of 
the said authority, did unlawfully permit 
the said premises to be in such a state as to 
be a nuisance or injurious to health, and did 
unlawfully make default in complying with 
the regulations contained in a notice served 
upon them by the respondents requiring 
them to abate the said nuisance within the 
time therein specified, contrary to the statute 
in such case made and provided, 

2. The following facts were either ad- 
mitted or proved : — 

(1) The borough of Poole consists of an 
extensive area which is partly urban and 
partly rural in its character. 

(2) That the appellants are the owners of 
12 dwelling-houses which abut upon a 
highway known as Bingwood-road, in 
Longfleet, and are within that part of 
the said borough which bears a rural 
character. 

(3) That in the year 1892 the plan hereto 
annexed was deposited with the respon- 
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dents, which provided for the draining 
of the said dwelling-houses into cess- 
pools at the rear of such dwelling-houses, 
and it appears from such plan that it 
was so deposited by one W. H. C. 
Curtis, on behalf of W. Carter, the then 
owner of the said dwelling-houses, and 
in the year 1896 the business of the said 
W. Carter was incorporated under the 
Companies Acts under the name of the 
appellant company, and the said houses 
have since formed part of their property. 
That in erecting the said dwelling- 
houses the said plans were departed 
from in that the cesspools at the rear of 
the said dwelling-houses were not con- 
structed. 

(4) That the respondents, as the highway 
authority for the said borough, had 
previously to the year 1892 laid down at 
the side of the highway upon which the 
appellants' said houses abutted a drain 
for a distance of 123 yards for the 
purpose only of receiving the surface 
water from the said highway, and which 
surface water was by means of such 
drain conveyed to and emptied into an 
open ditch by the side of another high- 
way about 49 yards distant from the 
appellants' said houses. 

(5) That shortly after the said houses had 
been built the respondents gave per- 
mission to turn the rain water from the 
said houses into the said surface-water 
drain by the side of the said highway, 
but no permission has been given to turn 
the slop and scullery water from the 
said houses into the said surface-water 
draiu. 

(6) That, notwithstanding no such permis- 
sion having been given, the appellants' 
predecessor did, in fact, turn the slop 
and scullery water from the said houses 
into the said surface-water drain, and 
which, emptying into the open ditch 
aforesaid, became offensive, especially 
in the summer months, and caused a 
nuisance to arise, and that the respon- 
dents had, by formal notice, required the 
appellants to abate such nuisance by 
constructing cesspools to receive the 
scullery and slop water from their said 
houses, which notices and requirements 
had not been complied with. 

(7) That in the borough of Poole afore- 
said there are other houses of which the <jTp 
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appellants are not the owners from which 
the slop water has been permitted to 
ran into the surface-water drains where 
there are periodical flushings without 
any proceedings being taken by the 
respondents. 

(8) That the respondents have not made 
or constructed any sewer by means of 
which the appellant could drain the said 
slop and scullery water. 

(9) That a system of drainage has been 
carried out by the respondents in parts 
of their said district, and that the 
nearest point to which a main sewer had 
been brought by the respondents to the 
said houses was distant about half a mile 
therefrom, and no steps have been taken 
to extend such main sewer. 

(10) That notice to abate the nuisance had 
been duly served on the appellants, that 
such notice had not been complied with, 
and that the respondents are the urban 
sanitary authority of Poole. 

3. It was contended on behalf of the 
appellants that said scullery and slop water 
from the said premises did not alone cause 
the nuisance (if such nuisance existed) of 
which the respondents complained, and that 
the Public Health Act, 1875, imposed upon 
the respondents the obligation of making all 
necessary sewers for effectually draining the 
said district. 

4. It was contended by the respondents 
that the drain in question was constructed 
solely for the purpose of carrying off only 
the surface water from the said highway, 
and that the appellants were not entitled to 
use the said drain for the purpose of carrying 
off the scullery and slop water from the said 
12 houses. The respondents admitted that 
the said houses were separately occupied and 
were not within the same curtilage, but they 
showed that the appellants were entitled 
to drain into the said drain or ditch, and it 
was contended that by so doing they caused 
the nuisance arising as hereinbefore men- 
tioned, and that an order should be made upon 
them to disconnect the scullery drains of 
the said 12 houses from the said surface- 
water drain. The respondents moreover 
contended that a discretion rested in them 
as to what portion or portions of their 
district could be most effectually drained 
by means of sewers, and that it was no 
defence for the appellants to say that the 
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authority was bound to provide every por- 
tion of their district with a sufBcient sewer 
under section 15 of the Public Health Act, 
1875, nor, considering the character of the 
locality, a sewer for the purpose of receiving 
the scullery and slop water from the appel- 
lants' said bouses. 

4. We, however, being of the opinion that the 
drain in question being constructed by the 
respondents for the sole purpose of receiving 
the surface water from the said highway, 
the said drain could not lawfully be used 
by the appellants to carry off scullery and 
slop water from their said houses, and 
that the appellants had created the nuisance 
in the open ditch into which the said surface- 
water drain discharged, and that, considering 
the nature of the locality, the respondents 
had a discretionary power whether to con- 
struct a sewer or not for the purpose of 
taking off slop and scullery water from the 
appellants* said houses and gave our deter- 
mination against the appellants and made 
the order asked for by the respondents. 

5. The question of law for the opinion 
of the court is whether the order made 
upon the appellants to abate the said nuisance, 
by disconnecting the scullery drains of the 
said 12 houses from the said surface-water 
drain so as to prevent the scullery and slop 
water being discharged through it, is good 
in law, and the court is requested to remit 
the case to us with the opinion of the 
court thereon or to make such other order 
as to the court may seem fit. 

J. H. Whadcoat, 
W. Turner, 
J. Hayman, 
E. H. Gutch, 
John B. Philpots. 
The Public Health Act, 1875 (38 & 39 Vict, 
c. 55), section 4, provides: ** ' Drain* means any 
drain of and used for the drainage of one 
building only, or premises within the same 
curtilage and made merely for the purpose 
of communicating therefrom with a cesspool 
or other like receptacle for drainage, or with 
a sewer into which the drainage of two or 
more buildings or premises occupied by 
different persons is conveyed: * sewer* in- 
cludes drains and sewers of every descrip- 
tion except drains to which the word drain 
interpreted as aforesaid applies, and except 
drains vested in or under the control of any 
authority having the management of roads 
and not being a local authority under this Aci'V 
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Section 13. " All existing and future sewers 
within the district of a local authority 
together with all the buildings, works, 
materials and things belonging thereto . . . 
shall vest in and be under the control of 
such local authority." 

Section 15 provides : " Every local autho- 
rity shall keep in repair all sewers belonging 
to them and shall cause to be made such 
sewers as may be necessary for effectually 
draining their district for the purposes of this 
Act." 

Section 21 provides : " The owner or occu- 
pier of any premises within the district of a 
local authority shall be entitled to cause his 
drains to empty into the sewers of tbat 
authority on condition of his giving such 
notice as may be required by that authority 
of his intention to do so, and of complying 
with the regulations of that authority in 
respect of the mode in which the com- 
munications between such drains and sewers 
are to be made, and subject to the control of 
any person who may be appointed by that 
authority to superintend the making of such 
commu nications." 

Section 94 provides : " On the receipt of 
any information respecting the existence of a 
nuisance the local authority shall, if satisfied 
of the existence of a nuisance, serve a notice 
on the person by whose act, default or suffer- 
ance the nuisance arises or continues. . . . 
requiring him to abate the same within a 
time to be specified in the notice, and to 
execute such works and to do such things as 
may be necessary for that purpose. Provided 
(1) that where the nuisance arises from the 
want or defective construction of any struc- 
tural convenience, or where there is no occu- 
pier of the premises, notice under this section 
shall be served on the owner." 

Section 95 provides : " If a person on whom 
the notice to abate a nuisance has been served 
makes default in complying with any of the 
requisitions thereof within the time specified 
or if the nuisance, although abated since the 
service of the notice, is, in the opinion of the 
local authority, likely to recur on the same 
premises, the local authority shall cause 
a complaint relating to such nuisance to be 
made before a justice, and such justice shall 
thereupon issue a summons requiring the 
person on whom the notice was served to 
appear before a court of summary jurisdic- 
tion." 

29& 
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Section 96 provides : " If the court is satis- 
fied that the alleged nuisance exists . . . the 
court shall make an order on such person 
requiring him to comply with all or any of 
the requisitions of the said notice or other- 
wise abate the nuisance within the time 
specified in the order, and do any works 
necessary for that purpose under a penalty 
for disobedience to the order." 

Macaskie for the appellants. — The justices 
were wrong. The drain by the side of the 
road called in the case the "surface-water 
drain " is not a drain but a sewer, within the 
meaning of the Public Health Act, 1875, 
s. 4 (1). It is not used for the drainage of 
one building only, nor are the premises 
within the same curtilage. It is, therefore, 
vested in the respondents, and the api)ellants 
are entitled to empty their drains into it by 
section 21. He cited Acton Local Board v. 
Batten (1884), 28 Ch, D, 283 ; 49 /. P. 357 ; 
Wheatcroft v. Matlock Local Board (1885), 
52 L. T. CK S.) 356 ; Travers v. UtUey, [1894] 

1 Q. J8. 233 ; 58 /. P. 85 ; Geen v. Neioington 
Vestry, [1898] 2 <?. B. 1 ; 62 J. P. 564. The 
nuisance, admitting for the purposes of 
argument it exists, is caused not by the 
appellants, but by the respondents, who have 
failed to perform the duties of draining their 
district as required by the Public Health 
Act, 1875, s. 15. The respondents are en- 
deavouring to make the appellants under- 
take duties which they themselves ought to 
perform, and the authorities show this cannot 
be done. (^Kirkheaton Local Board v, 
Beaumoiit (1888), 52 /. P. 68 ; Kirkheaton 
Local Board v. Ainley, [1892] 2 Q. B. 274 ; 
55 /. P. 230; Fordom v. Parsons, [1894] 

2 0. P. 780 ; 58 J. P. 765 ; Reg, v. Tynemovih 
Rural Councils [1896] 2 Q, B, 451 ; GO J, P. 
564.) The " act, default, or sufferance " from 
which the nuisance arises is not that of the 
appellants. The houses are in the occupa- 
tion of tenants. The appellants are not in a 
position to carry out the order of the 
justices, and it ought not to have been made 
against them. (Aitomey-General v. Dorking 
Guardians (1882), 20 Ch. D. 595.) 

Clavell Salter {Foote, Q.C., with him), for 
the respondents. — The " surface-water drain" 
may be a "sewer "'for some purposes under 
section 4 of the Public Health Act, 1875, but 
it is not a sewer into which the appellants 
are entitled to empty their slop and scullery 
water. That right is given by section 21, and 
no notice under that section has been given. qJp 
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If the argaments of the appellants a8 to this 
were to hold good, slops and scullery water 
could be emptied into any ditch by the side of 
a highway. The respondents, as the sanitary 
authority, are not bound to bring sewers 
within reach of every outlying cottage in 
their district. The case of the Kirkheaton 
Local Board v. Ainley (supra') is not in 
point, as it arose under the Bivers Pollution 
(Prevention) Act, 1876 (39 & 40 Vict. c. 75), 
8. 10, which differs in its terms from the Public 
Health Act, 1875. The nuisance arises here 
from the sufferance and default of the respon- 
dents in not providing proper structural con- 
veniences, and they are liable therefore under 
section 94. He referred to Russell v. Knight 
and McDonald. (The Tiines, May 9, 1894.) 

Macashie in reply. 

Darling, J. — In my judgment the conclu- 
sion at which the justices have arrived in 
this case is right. I think the nuisance arose 
from the want of some structural conve- 
nience within the meaning of the Public 
Health Act, 1875, s. 94. If proper drains 
running into cesspools had been made to 
carry off the slop and scullery water coming 
from the appellants' houses, that water would 
not have found its way into the surface- 
water drain made by the respondents, and no 
nuisance would have arisen. Those drains 
and cesspools would have been a structural 
convenience for the want of which the 
nuisance has arisen. It is then contended on 
behalf of the appellants that they are not 
liable, because after the slop and scullery 
water had ran off the premises of the appel- 
lants it found its way into the surface-water 
drain, which it is argued was legally a sewer, 
and for which the respondents were liable. I 
agree that for certain purposes the surface- 
water drain was a sewer, but I cannot agree 
with the contention of the appellants that 
they therefore have the right to tura into it 
any refuse they like, and that it is the duty 
of those who own the sewer to deal with the 
state of things that is caused by their con- 
duct. It is true that section 21 of the Public 
Health Act, 1875, entitles an owner to cause 
his drains to empty into the sewers of a local 
authority on giving proper notice and com- 
plying with the regulations of the local 
authority, but that section does not entitle 
an owner to empty all kinds of filth into a 
small roadside drain, and leave the local 
authority to deal with it in the best manner 
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they can. Moreover, no notice in this case 
was given as provided for by the section, bat 
whether notice had been given or not I do 
not think the appellants had a right under 
the general law, independently of the per- 
mission referred to in the case, to torn into 
the surface drain even rain water, still less 
had they a right to turn into it slop and 
scullery water, as to which no permission had 
been given. To hold otherwise would lead 
to absurdity, and this appeal must be dis- 
missed. 

Channell, J. — ^I am of the same opinion. 
The only point as to which I have doubt is 
whether the appellants were the right i>eople 
to proceed against. I agree absolutely with 
my brother Darling as to the absurd result 
which would follow from holding that the 
appellants in the present case were justified 
in what they did. The decision in Meader v. 
West Cowes Local Board, [1892] 3 Ch, 18, 
is in point. It was there contended 
that a drain which drained 10 cottages 
into a cesspool on the plaintiffs own 
land was a sewer within the meaning of 
the Public Health Act, 1875, and that the 
cesspool was part of the sewer, and that 
being a sewer it was vested in the local 
board under section 13, and that the local 
board was bound to keep the sewer so as not 
to be a nuisance. This contention was 
rejected by Chitty, J., and his judgment was 
affirmed by the Court of Appeal. The 
argument for the appellants in the present 
case amounts to this — that anyone, if he finds 
a drain in a highway, can turn his sewage 
into it and say it is a sewer and vested in 
the local authority, who are liable for the 
consequences, while he himself escapes 
liability. It is contended that this surface- 
water drain was a sewer, and so for some pur- 
poses it was ; it was intended to carry off mere 
surface water, yet it was a sewer within the 
words of the definition in the Public Health 
Act, 1875, s. 4. But to enable the appellants 
to appeal it would be necessary to go farther 
and show that it was a sewer which the 
appellants had a right to use as they did. If 
they had any such right it could only be by 
virtue of section 21, which requires notice to 
be given. I do not wish to say that if notice 
had been given in pursuance of that section 
there would have been a right to empty the 
slop and scullery water into this surface- 
water drain, for I think it is unnecessary to 
decide that question, for here no notice was t 
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griven. I think the appellants are not en- 
titled to empty sewage into a mere surface- 
water drain. It ia argued there was a 
default on the part of the sanitary authority 
because by section 15 they are bound to 
sewer the district, but that does not mean 
they are bound to provide a sewer for out- 
lying cottages in the district. I think there 
was no obligation on the local authority here 
to provide a sewer at this part of their 
district. If the appellants were dissatisfied 
at the way the district was sewered they 
were entitled to appeal to the Local Govern- 
ment Board. The point on which I feel 
some doubt is whether, as I have said, the 
appellants were the right persons to proceed 
against. They did not make the drains and 
they do not use them, but I think, though 
"with some doubt, that the nuisance arises 
from want of a structural convenience with- 
in the meaning of section 94, and the appeal 
must therefore be dismissed. 

Appeal dismissed. 

Solicitor for the appellants : J. E. S. King, 
for J. Tattersall, Bournemouth. 

Solicitors for the respondents: Prior, 
Church, and Adams, for H. S. Dickinson, 
. Poole. 
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BHEARLEY V. MORLEY. 

Public Health— Music and dancing license — 
Piano used by guests in smoking-room 
of licensed premises — ^Boom "kept or 
used" for music — ^Public Health Acts, 
Amendment Act, 1890 (53 & 54 Yict. 
c. 59), s. 51 (1.) 

The smoking-room of a public-house to which 
the public voere admitted without payment 
contained a piano, which was generally 
used on two or three evenings in the week 
by one of the guests to accompany another 
guest in singing for the entertainment of 
themselves and those who happened to be 
in the room. 

Held, ^tat the room was not *' kept or used for 
singing, music, or other public entertain^ 
ment of a like kind " within the meaning 
of the Public Health Acts Amendment 
Act, 1890, s. 51 (1.) 
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Case stated by justices of the peace in and 
for the borough of Batley, in the West 
Biding of the county of York. 

At a petty sessions holden in and for the 
said borough of Batley on Friday, the 23rd of 
December, 1898, an information preferred by 
George William Morley (hereinafter called 
the respondent) against Thomas Henry 
Brearley (hereinafter called the appellant) 
charging that he, the appellant, on the 17th 
of December, 1898, was the occupier of a 
certain room situate and forming part of the 
house known as the West End Hotel in 
Upper Commercial-street, in Batley aforesaid, 
which room was then unlawfully kept and 
used for public singing and music without a 
license for the purpose having first been 
obtained from the licensing justices, was heard 
and determined, the said parties respectively 
then being present, and upon sach hearing 
the appellant was duly convicted of the 
said offence and adjudged for his said offence 
to forfeit and pay to the clerk of the court, 
at Batley aforesaid, the sum of 5<. and costs, 
and pay to the respondent the sum of 98. 6c2. 
for costs forthwith, with a further adjudica- 
tion for distress and sale upon default in 
payment, and imprisonment in default of 
distress; and whereas the appellant, being 
dissatisfied with the determination upon the 
hearing of the said information as being 
erroneous in point of law, has pursuant to 
section 33 of the Summary Jurisdiction Act, 
1879, duly applied in writing to state a 
special case setting forth the facts of the case 
and the grounds on which the aforesaid pro- 
ceeding is questioned for the opinion of this 
honourable court, and has duly entered into 
a recognisance as required by the statute, 
now the justices, in compliance with the said 
application and the provisions of the said 
statute, hereby signed and stated the follow- 
ing case. 

Upon the hearing of the said information 
it was proved — 
(a) That part IV. of the Public Health Acts 
Amendment Act, 1890, had been duly 
adopted by the local authority for the 
borough of Batley, and came into opera- 
tion within the said borough in the year 
1892, and still remains in operation in 
the said borough. 
(&) That the appellant was then and had 
been continuously for some years then 
last past a licensed victualler and the 
occupier of the fully licensed inn, ale 
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house, victaalling-hoase and premises 
known as the West End Hotel in Upper 
Commercial-street, in Batley aforesaid. 

(c) That no license for public singing and 
music or either of them, or for any other 
public entertainment of the like nature, 
had been granted at any time to the 
appellant or to any other person for the 
keeping or user of the said house and 
premises, or any room, or any part 
thereof, for public singing, music, or 
other public entertainment of the like 
kind, pursuant to part IV. of the Public 
Health Acts Amendment Act, 1890. 

(rf) That the appellant then and for some 
time then last past kept a pianoforte in 
one of the rooms of the said West End 
Hotel, which room was used by the 
public, the same being the smoke-room 
at the said hotel. 

(e) That at 10.25 on the evening of the 
17th of December, 1898, being an hour at 
which the said house and premises were 
open to the public for the sale of intoxi- 
cating liquors, a number of men were 
assembled in the said room, one man was 
playing on the pianoforte an accompani- 
ment for another man, who was singing 
a song, and other men were sitting round 
the room apparently listening though 
some of them may have been talking. 

(/) That the said performers were ordinary 
customers at the said house, and were 
not servants of the appellant's or paid 
or in any way remunerated by him for 
their said performances, and that they 
performed quit« gratuitously and of 
their own free will and accord. 

O7) That pianoforte music and music and 
singing of the same nature took place and 
was performed by customers Cwho were 
willing and able to play pianoforte music 
and sing songs) for the entertainment 
and amusement of themselves and their 
friends, and the customers present in the 
said room, almost always on Saturday 
evenings, and sometimes on Friday even- 
ings, and generally at feast times and 
holidays. 

(A) That no charge was made for admis- 
sion to the room where such music and 
singing took place, the usual charges 
only being made for the actual refresh- 
ments ordered by and supplied to 
customers. 
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(0 That the appellant knew of the facts in 
this paragraph set forth, and knowingly 
permitted the room to be used in manner 
herein set forth. 
Upon these facts it was contended on the 
part of the appellant that the said room was 
not kept or used for public singing and 
music within the meaning of the said Public 
Health Acts Amendment Act, 1890. Bat 
upon such facts we were of the opinion — 
(a) That the use of the room for singing 
and music had been and was so frequent 
and regular that it was, in fact, ordinary 
and habitual. 
(6) That music and singing formed a sub- 
stantial part of the entertainment for 
which the said room was used, 
(c) That such music and singing were open 
freely and without restriction to such of 
the public as were customers at the said 
inn. 
And we, therefore, were further of opinion 
that the room had been and was kept and 
used for the purpose of public singing and 
music within the meaning of the Public 
Health Acts Amendment Act, 1890, and we 
thereupon convicted the appellant, and made 
the adjudication mentioned in paragraph 2 
hereof. 

The question of law arising on this our 
statement for the opinion of this court is 
whether, upon the facts above set forth, the 
said room was kept and used for public singing 
and music within the meaning of the said 
Public Health Acts Amendment Act, 1890. 

If the court shall be of an affirmative 
opinion then the said conviction is to stand, 
but if the court shall be of a negative opinion 
then the said conviction is to be reversed. 
John Illingworth, 
B. Talbot, 
Wm. Parker. 
The Public Health Acts Amendment Act, 
1890 (f)3 & 54 Vict. c. 59), s. 51 (1) enacts :— 

" After the expiration of six months from 
the adoption of this part of this Act, a house, 
room, garden, or other place, whether licensed 
or not for the sale of wine, spirits, beer, or 
other fermented or distilled liquors, shall 
not be kept or used for public dancing, 
singing, music, or other public entertainment 
of the like kind, without a license for the 
purpose or purposes for which the same 
respectively is to be used first obtained from 
the licensing justices of the licensing district 
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in which the house, room, garden, or place is 
sitaate, and for the registration thereof a fee 
of five shillings shall be paid by the person 
applying therefor. 

W, Beverley for the appellant. — The jus- 
tices were wrong ; the appeal should be 
allowed. The performance, such as it was, in 
this room did not require the room to be 
licensed, nor was it kept or used for *' public 
singing, music, and other entertainment." 
There were no advertisements of the per- 
formance there, no one was paid to perform. 
The room is a public room, but there was 
no payment to enter. The room is a smok- 
ing room, it was not kept or used for public 
singing or dancing, and if the guests chose 
to sing and play on the piano they did it for 
their own entertainment. 

RoMll for the justices. — The wordd of the 
section of the Pablic Health Acts Amend- 
ment Act, 1890, are the same as those of 25 
Geo. 2, c. 36, s. 2, *' that any house, room, garden 
or other place kept for public dancing, music 
or other public entertainment of the like 
kind in the cities of London and Westmin- 
ster, or within 20 miles thereof, without a 
license to be had for that purpose from the 
last preceding Michaelmas Quarter Sessions 
of the Peace, to be holden for the county, 
city, riding, liberty, or division in which such 
house, room, or garden or other place is 
situate . . . shall be deemed to be a dis- 
orderly house or place "; but the words of the 
later Act are even more stringent, for to 
obtain a conviction under the former Act it 
was necessary to prove the house or room 
was "kept" for such purposes, which the 
new Act applies to places " kept or used." 
The room in this case if not *' kept " was 
certainly '* used " for music and singing. It 
is urged that the user is not habitual and, 
therefore, Marks v. Benjamin (1839), 3 if. <fc IT. 
565, is in pomt, but the justices have found 
it was habitually used, and it is quite 
immaterial that this room was primarily a 
smoking-room, and not kept exclusively for 
singing and music. iBellis v. Beale (1797), 
2 Esp. 592.) This was not a temporary use 
of the room, so SkuU v. Lewis (1^), 5 Esp, 
128, does not apply. Hall v. Green (1853), 
9 Ex, 247; Quaglieni v. Mathews (1865), 
%B,dS. 474 ; 29 /. P. 439, are not in point, 
because the music and singing was a principal 
part of the entertainment, and the justices 
have found it was not subsidiary to any 
other purpose. The offence is the nn- 
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restricted entrance to the public to the 
room. It is a public place, the question of 
payment is not material. He also cited 
Gregory v. Tavernor, 6 C. c& P. 280 ; Gregory v. 
Tuffs (1833), 6 a&P. 271 ; Archer v. Willin- 
grice (1802), 4 Esp, 186. 

Day, J. — I do not think that the decision 
of the justices can be supported in this 
case. I do not think it comes within the 
statute. The appellant did not provide the 
music or singing, he merely provided the 
piano. That is not a public entertainment 
in any shape or way, just as people were 
entitled to use the chairs in the room so 
were they apparently entitled to use the 
piano. This happened frequently on Satur- 
day evenings and sometimes on Fridays. 
Some person was in the habit of sitting 
down at the piano, and they solaced them- 
selves with the music ; the landlord did not 
provide the entertainment in any way, he 
could have stopped the playing and singing 
at any time, but he did not encourage them 
to play. The appeal must be allowed. 

Lawrance, J. — I am of the same opinion. 
Appeal allowed. 

Solicitors for the appellant : Ullithome, 
Currey and Currey, for J. Law, Batley. 

Solicitors for the respondent: Badham 
and Williams, for Trevor Edwards, Wake- 
field. 
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REG. V. SHEFFIELD JJ. 

Licensing Acts— Renewal or new license — 
Alteration of premises — Beerhouse 
licensed before the 1st of May, 1869— 
Benewal pending alterations— Discretion 
of justices — Mandamus, 

Where licensing justices^ pending alterations 
to a beerhouse licensed before and con* 
tinuously since the \st of May, 1869, grant 
a renewal limited to the old premises 
they are not precluded after completion of 
the alterations from refusing a renewal in 
the same form, but have a discretion to 
determine whether the premises as altered 
are substantially the same as the old 
premises or require a new license. And 
with the lawful exercise of such discretion 
the High Court will not interfere, ^ O O ol P 
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Bule ni9i obtained at the instance of 
Thomas Bhodes directed to Sir Charles 
Skelton and others, justices in and for the 
city of ShefBeld, ordering them to show 
cause why a writ of mandamus should not 
issue commanding them to hear and deter- 
mine the application of the said Thomas 
Bhodes for the renewal of a license to sell 
intoxicating liquors by retail at a certain 
beerhouse called *'The Horse and Groom," 
situate in the London-road, in the said city 
of Sheffield. 

The material facts were as follows :— In 
August, 1898, one Sidney Bhodes, the brother 
of the prosecutor, being the licensed tenant 
of an old beerhouse called " The Horse and 
Groom,'* situated in the London-road, in the 
city of Sheffield, in respect of which a 
license was in force on the 1st of May, 1869, 
and had been continuously renewed ever 
since, applied for and obtained a renewal of 
the license. At the time of this renewal the 
premises were in process of alteration by 
the taking in on the ground floor of a small 
hay and straw dealer's shop and a much 
smaller portion of the premises at the rear. 
The room over the hay and straw dealer's 
shop consisted of a large club-room, and had 
previously been included in the license. The 
effect of the alterations was to increase the 
area of the ground floor from 832 square feet 
to 1,210 square feet. At the time of the 
application for renewal it was brought to the 
notice of the licensing justices that these 
alterations were in course of being made, 
and accordingly the justices inserted the 
following words in the certificate of renewal — 
" This renewal license is granted only in re- 
spect of the premises heretofore licensed in 
this behalf, and not in respect of any additions 
made or to be made to such premises." The 
certificate of renewal was accepted by the 
applicant, Sidney Bhodes, in this form, his 
solicitor, however, protesting against the 
insertion of these words. Subsequently to 
this renewal the alterations were duly com- 
pleted, and Sidney Bhodes carried on 
business in the premises as altered until the 
14th of March, 1899, on which day he left 
the premises, and his brother, the present 
prosecutor, Thomas Bhodes, entered into 
possession. On the 21st of March, 1899, 
Thomas Bhodes applied to the petty sessions 
for an interim permission to sell under the 
existing license until the 12th of April 
following, when the quarterly special sessions 
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for licensing matters was held. This applica- 
tion for an interim permission was adjourned 
to the quarterly special sessions, at which 
an application was duly made for the transfer 
to Thomas Bhodes of the existing license in 
the form in which it then stood. It was 
argued for the applicant, Thomas Bhodes, 
that the transfer could only be refused upon 
one of the four grounds mentioned in sec- 
tion 8 of the Wine and Beerhouse Act, 1869. 
The justices, however, refused to transfer 
the license upon the ground that the pre- 
mises were not the same as had been hereto- 
fore licensed. Accordingly they dismissed 
the application, whereupon the applicant 
obtained this rule nisi. 

After the affidavits of the justices in 
opposition to the rule had been read, 

Willes Ckittpj for the prosecutor, in 
support of the rule, cited Reg. v. Bradford 
JJ., 74 L. T. iN. S.) 287 ; 60 J. P. 266 ; Stringer 
Y.BuddertfiddJJ., 40 J. P. 22. By granting 
a renewal of the license in August, 1898, the 
justices precluded themselves from saying 
the premises were not the same in April, 
1899. 

[Lawrance, J.— They did it, because the 
alterations were then going on. They had 
no plans before them. Sidney Bhodes acted 
at his own risk. The justices were entitled 
to say afterwards that the premises were 
not the same.] 

Willes ChiUy.— The justices in August, 1898, 
were satisfied that Sidney Bhodes was a 
man of good character within the meaning 
of the statute. 

[ Lawrance, J. — But having got his renewal 
he completed the alterations and im- 
mediately proceeded to sell in the altered 
premises.] 

Willes CAitty.— That was done without 
any interference from the police, and there 
is nothing against the character of the 
prosecutor. 

[Lawrance, J.— The wise and proper 
thing for Sidney Bhodes to have done, would 
have been to have gone to the magistrates 
first before making his alterations and sub- 
mitted plans, and so discovered whether, 
when they were carried out, the premises 
would be looked upon as the same or as sub- 
stantially new premises. It is a question 
entirely for the discretion of the justices 
whether a license requires a renewal or 
whether it must be a new license. That has 
been decided over and over again.] ^^^^^T^ 



MAOISTEBIAL OASES. 



Beg. v. Sheffield JJ. 

WiUes Chiity. — ^But if a renewal is granted 
in the form in which it was done here, the 
licensee can be prosecuted for selling in any 
part of the premises not covered by his 
license. 

[Lawrancb, J.— But Ishonld say it would 
be practically impossible in a case like this 
to carry on business without using the new 
X>art of the premises.] 

W tiles Chilly, — ^Even if the new part were 
restored to its original condition, the effect 
of what has been done is that there is now 
no license to be renewed. 

Day, J. — ^After all, this comes to a ques- 
tion of discretion. The licensing justices in 
1898 did endorse on the certificate of renewal 
words confining it to the premises as they 
then stood. They were aware that altera- 
tions were going on, but they had no exact 
knowledge as to what the result of those 
alterations would be. They had no plans 
submitted to them. Then as soon as 
the alteration of the premises was com- 
plete the person then holding the license 
immediately began to carry on business in 
the premises as altered. That was clearly 
contrary to the intention of the justices 
at the time when they granted the last 
renewal. Then when the matter came again 
before them they exercised their discretion, 
which they were entitled to exercise under 
the statutes as soon as they had determined 
as a matter of fact whether the premises 
were substantially the same as before or 
were practically different premises. With 
the exercise of that discretion in a proper 
manner it is not our province to interfere. 
The magistrates determined as a matter of 
fact that this was substantially a different 
beer-house, and, further, they held, in the exer- 
cise of their discretion, that it was superfluous 
and unnecessary for the requirements of the 
neighbourhood. They therefore refused 
either to renew the old license or to grant a 
new one, and I think we have no power to 
interfere with that exercise of their lawful 
discretion. The rule must therefore be dis- 
charged. 
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Lawrance, J.— I agree. 



Rvle discharged. 
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REQ. V, SHEFFIELD JJ. 

Licensing Acts — Mandamus — Privileged 
house losing privilege by alterations — 
Question of fact for justices— Wine and 
Beerhouse Act, 1869 (32 & 33 Vict. c. 27), 
S.8. 

Where on an application for the renewal of 
the license in respect of a beerhouse licensed 
before and continuously since tJie 1st of 
May, 1869, the licensing justices determine 
as a fact that, in consequence of alterations 
completed since the last renewal of the 
licaise, the premises are substantially 
different from the premises theretofore 
licensed, they have a discretion to refuse 
the renewal ofi the ground that the house is 
not necessary, having regard k> the require- 
ments of the neighbourhood. 

Appeal from the judgment of the Queen's 
Bench Division (Day and Laxjorance, JJ.), 
which discharged a rule fiisi obtained against 
the justices of Sheffield for a mandamus 
commanding them to hear and determine 
according to law an application for the 
transfer of a license. Sidney Bhodes was 
the tenant of a privileged beerhouse called 
the " Horse and Groom," situate in the 
London-road, in the city of Sheffield. 
Application for renewal was made and 
granted on the 24th of August, 1898. At 
the hearing of the application it was brought 
to the knowledge of the justices that exten- 
sive alterations, involving an increase of the 
ground floor from 832 feet to 1,210 feet, by 
including a hay and straw shop, were being 
made. The justices accordingly endorsed 
the following words upon the face of the 
certificate for renewal, " This renewal license 
granted only in respect of the premises 
heretofore licensed in this behalf and not 
in respect of any additions made on or to 
be made to such premises ;" the renewal was 
accepted in these terms under protest. On 
the 14th of March, 1899, Sidney Rhodes left 
the " Horse and Groom " and his brother 
Thomas entered into possession. On the 21st 
of March an application was made to petty 
sessions for temporary authority to sell, 
and the application was adjourned until the 
12th of April, when the next qi 
Jigitized by 
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special sessions was to be held. On that date 
at the hearings it was pointed oat to the 
justices that as dae notices had been gi^en 
and Thomas Rhodes was admitted to be a 
person of good character the license could only 
be refused on one of the four grounds con- 
tained in section 8 of the Wine and Beer- 
house Act, 1869 (32 & 33 Vict. c. 27), which 
are as follows: — 

1. Applicant has failed to prove a good 
character. 

2. That the same or adjoining premises are 
of a disorderly character, or frequented by 
thieves, prostitutes, or persons of bad 
character. 

3. Applicant has forfeited a former license 
for the sale of wine, spirits, beer, or cider, by 
reason of misconduct, or has been adjudged 
as disqualified from holding such a license 
through misconduct. 

4. That the applicant or premises is not 
duly qualified as by law required. 

The justices however held that, inasmuch - 
as the alterations had completely changed the 
identity of the house, it had lost its privilege 
and that therefore they had a full discretion 
to decide whether to renew or not. Farther, 
in exercise of that discretion, they refused to 
renew the license. Thomas Rhodes obtained 
from the Court of Queen's Bench a rule nisi 
for a mandamus calling upon the justices to 
hear and determine the application according 
to law. On the hearing of the application to 
make the rule absolute the Queen's Bench 
{Day and Lavorance, JJ.) refused the man- 
damus, and from that decision the applicant 
appealed. 

Itrael Davis^ for the appellant, cited the 
Wine and Beerhouse Act, 1869 (32 & 33 Vict, 
c. 27), s. 8 ; Deer v. Bell, 64 L. J. M, C\ 85 ; 
58 J. P. 513 ; Deer v. Wirrall J J., Reg. v. 
WirraU JJ., 64 L. J, Af. C. %; Reg. v. 
Raffles, 1 0. 5. 2). 207 ; 40 /. P. 68 ; Reg. v. 
Sphes, 1 Q. B. D. 52. 

Brooke Little {Rayner Goddard with him) 
held a watching brief on behalf of the 
justices. 

Smith, L.J.— We are of opinion that this 
appeal should be dismissed. Mr. Davis has 
said all he can say on behalf of his client, 
but when it is all said there is nothing in it. 
The applicant makes his application for the 
transfer of a license, he says " Mine is an old 
beerhouse licensed before the Act of 1869, 
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and you cannot refuse a transfer of this 
license except on one of the four grounds 
mentioned in the Act of 1869." I need not 
read them again. In reply, the justices say 
" Yours \b not an old beerhouse because yoa 
have altered it in such a structural way that 
it has been turned into a new beerhouse, 
and it is no longer the old beerhouse which 
was in existence before 1869.'* Now I 
want to know who is to decide that ? Is the 
High Court to decide it or is it the Court of 
Appeal, or are the House of Lords to decide 
it? Certainly not. The justices are the 
persons to decide it, and in my opinion when 
you read the affidavit of one of these justices, 
Mr. Wilson, the member of Parliament, it 
is clear that they did take this into 
consideration — whether there had been such 
an alteration of this old beerhouse as to 
render it no longer the old beerhouse but 
substantially a new beerhouse. Now it 
appears from the judgment of Day, J., 
which I understand is correct, that thoagh 
the renewal of the license in 1898 was 
wholly subject to the limitation that the 
licensee was not to carry on his business on 
the added premises, jet it appears he was 
doing it, and he went on doing it, and in 
effect said : '* I am going on doing this with- 
out a license, and all you can do is to prose- 
cute me." The successor of that gentleman 
comes before the justices for a transfer of 
his license. What does Mr. Wilson say in 
his affidavit? I am now on the question 
whether there is any evidence, because that 
is the only point open to Mr. Davis, on 
which the justices could find there had been 
this alteration so as to constitute this beer- 
house, which was an old beerhouse, a new 
beerhouse, because, if so, the justices had a 
discretion whether they would grant this 
transfer of the license or not. Now on the 
fact whether it was so altered as to become a 
new beerhouse Mr. Wilson says : "Evidence 
was given before us as to the nature of the 
alterations and additions made to the original 
beerhouse, which were very extensive, and 
involved the addition of a hay and straw 
dealer *8 shop in separate occupation and not 
heretofore licensed, bringing the premises on 
the ground floor to the corner of a lane, at 
which corner an additional entrance was 
made, a stable was added at the back, thereby 
converting a email parlour into a large room. 
The drinking fadlities were largely in- 
creased, and the area of the premises now 
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aofeaally being oaed and intended to be used 
for the sale and consumption of intoxicating 
liquor is very much enlarged." That evi- 
dence was given. It seems to me on 
the evidence the justices might find as they 
did. It is quite true that between 
the paragraphs I have read and the para- 
graph I am about to read there is inserted 
the table about the number of public-houses 
in the street, but I do not think that is at all 
material to the question I am now on. 
Having stated that, the affidavit goes on : " In 
considering what decision we should come to 
we unanimously agreed and found as a fact 
that the alterations and additions to the 
licensed premises were of such a nature as 
to alter the character of the beerhouse as 
heretofore continuously licensed ; and that 
in consequence the premises as they now 
exist had lost the privileges of an old beer- 
house in existence prior to the passing of the 
Wine and Beerhouse Act, 1869, and that in 
dealing with the application of the transfer 
we, as justices in the exercise of our judicial 
discretion, were not limited to the four 
grounds of objection mentioned in section 8 
of that Act, but might take other matters 
into our consideration, including the require- 
ments of the neighbourhood." It seems to 
me, therefore, there was evidence on which 
they could find as they did. They did find, 
as a fact, that there had been this alteration 
which altered the premises in a manner we 
have had described, and that question of 
fact is a question for the justices and the 
justices alone, as was decided in Reg. v. Raffles 
Csuprd), which has been referred to by Mr. 
Ihvis, Then paragraph 8 of the same 
affidavit goes on : " Having taken all these 
matters into our consideration, and being of 
opinion that the question as to how far the 
alterations and additions to the old premises 
did or did not alter the character of the pre- 
mises as previously continuously licensed 
was entirely a question of fact for us, and in 
our discretion as justices to decide I gave the 
unanimous decision of the bench in the 
following words, * We refuse the transfer on 
the ground that the beerhouse is not the 
same as has been heretofore licensed.' " I 
quite agree if that had meant (which I do 
not think it does) that they had taken into 
account in considering the different altera- 
tions that had been made the number of 
public-houses in the street that would have 
been wrong. It has nothing to do with 
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that. I do not think myself that this rule 
nisi ought to be made absolute, and that it 
should be dismissed with costs. 

Vaughan Williams, L.J.— I agree. In 
paragraph 8 of the affidavit of "Mr, Wilson, 
the magistrate, he says that the decision of 
the bench was delivered in the following 
words: "We refuse the transfer on the 
ground that the beerhouse is not the same 
as has been heretofore licensed." It cannot 
be disputed that the question whether 
the alterations have affected the identity 
of the house is a question of fact for the 
magistrates. The magistrates have found 
that question of fact against the present 
appellant. Their finding is absolutely con- 
clusive, and the only ground upon which 
their finding can be impeached is that there 
was no evidence on which they could arrive 
at it. It is obvious there was plenty of evi- 
dence. Now Mr. Davis felt the pressure of 
this state of facts against him, and he 
attempted to get out of the difficulty by 
something very like a special demurrer, that is 
to say, it was said that if you look at the 
beginning of paragraph 8 it is said that 
the magistrates arrived at this conclusion 
after taking all the antecedent matters into 
consideration, and it is said that if you look 
back and see what the antecedent matters 
were they included matters which are not 
matters relevant really to the ques- 
tion of identity, but are relevant to the 
question of discretion (I mean those 
matters which relate to the needs of 
the neighbourhood), and that therefore we 
ought to find that the finding in fact of the 
magistrates is not to stand because it was 
arrived at by taking into consideration 
matters that ought not to have been taken 
into consideration. I cannot agree with that 
demurrer at all. I think if you read this 
affidavit strictly there are plenty of matters 
in the affidavit antecedently to the conclusion 
which amply support and justify the con- 
clusion to which the magistrates arrived. 

Brooke Little applied for the costs of the 
justices on the ground that the notice of 
appeal asked that the justices should be made 
to pay the costs of this appeal. 

Smith, L.J. — ^Certainly, it will be the costs 
of coming here. 

Appeal dismissed. 
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DILLON V, MARQUIS OF BATH. 

Bevenae — Establishment licenses — Male 
servant — Under-gardener — Labourer — 
Customs and Inland Bevenue Act, 1869 
(32 & 33 Vict. c. 14), ss. 18, 19 (3)— 
Customs and Inland Bevenue Act, 1876 
(39 & 40 Vict. c. 16), s. 5. 

I%€ retspondent employed a number of m,en in 
his garden under a head-gardener in 
digging^ toateringj planting vegetables, 
weeding, mowing, sweeping, aJid cutting 
evergreens. The justices held they were 
labourers and not under-gardeners, and that 
no license uoas necessary to be taken out 
for them. 

Held, that the question whether the men were 
under-gardeners or not was a question of 
fact, but upon the evidence the justices 
were justified in finding that they were 
" labourers " and not uftder-garde?iers, and 
that the respondent was not liable to pay 
a license duty in respect of them. 
Case stated by the justices of the peace in 

and for the county of Wilts. 

1. On the 29th of December, 1898, an in- 
formation was laid before one of Her 
Majesty's justices of the peace for the county 
of Wilts by the appellant, on behalf of Her 
Majesty, by order of the Commissioners of 
Inland Bevenue, against the respondent, 
charging the respondent that he, on the 20th 
of December, 1898, at Longleat, in the county 
of Wilts, did employ divers, to wit 50, male 
servants, for the employing of each of whom 
a license was required by the statute in that 
behalf, and being a greater number of male 
servants than he was authorised to employ by 
any license or licenses granted under the said 
statute, the respondent being then and there 
authorised by a license or licenses under the 
said statute to employ 38 male servants only, 
contrary to the form of the statute in that 
case made and provided. 

2. The case was heard before us at a petty 
sessions holden at Warminster, in and for the 
division of Warminster, in the said county, on 
the 5th of January, 1899, in the presence of 
counsel for the appellant and of the solicitor 
for the respondent, when the following 
evidence was adduced before us on behalf of 
the appellant. 
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Josiah TroUope on his oath said : I am head- 
gardener to Lord Bath. I am principally 
employed at Longleat-honse, and in the 
grounds belonging thereto. These grounds 
consist of 9 acres of kitchen-garden, 4 to 5 
acres of flower-gardens and lawns, and about 
1 i miles of pleasure-walks. There is a vinery 
about 210 feet by 30 feet, and there is also 
a peach-house 157 feet by 16 feet, and there 
are 3 glass-houses for cucumbers, melons, 
tomatoes and other plants ; each of these 
is about 112 feet by 17 feet, there are also 
about 1 dozen frames ; there are no smaller 
green-houses, but there is an old conservatory 
in which there are orange plants, that is in 
the flower-garden at the house, and is stili 
used. There were employed in the gardens 
on the 30th of December hist 18 men and 
boys besides myself ; two of these 18 are 
boys, they all work from six to six when it 
is light, and when it is not they work from 
daylight to dark. John Singer is foreman, 
he is one of the men in respect of whom 
licenses have been taken out, the other men 
in respect of whom licenses have been taken 
out are Charles Barber, Lewis TroUope, and 
Charles Matthews ; the last three are learning 
gardening, they work mostly in the glass- 
houses and amongst the plants and flowers, 
they perform the duties that an nnder- 
gardener would perform. John Trollope 
and Frank Trollope are two more men in 
respect of whom licenses have been taken 
out, Frank Trollope is engaged in the flower- 
garden, and John Trollope in the kitchen 
and fruit garden; they have both been 
engaged in pruning. 

Besides these men there are employed 
Tom Encott, Henry Hill, Jacob Garrett, 
Mark Barber, Tom Trollope, Frederick 
Chapman, Alfred TroUope, Mark Barnes, 
Joseph Sutton, Frank Trimby, Tom Garrett, 
and Ernest Chapman. The last two are 
boys. The 10 men are chiefly employed in 
the garden, their duties are dig^ng, xdianting 
plants, cabbages, or green stuff, but not 
flowers, and they plant potatoes alao and do 
weeding, sweeping, wheeling, and digging 
the manure, hoeing, mowing, watering 
vegetables, plants, and cutting evergreens. 
It is their duty to do anything that I or my 
foreman instruct them to do in the gardens. 
The two boys Garrett and Chapman are also 
employed at working in the gardens, hoeing 
weeding, watering vegetables, but not very 
often, and sweeping. Tom GkLrrett ia also 
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employed going errands in connection with 
the garden. Ernest Chapman occasionally 
does errands, sometimes I have to send two. 
It is the daty of an under-gardener to dig if 
directed, but they would look rather straight 
if you gave them much of that kind of work. 
Croes-ezamined. — ^It is the duty of these 
12 men to obey all orders given to them by 
their superiors, and to carry out any work 
within their capacity. The work done by 
these men is digging, sweeping, weeding, 
rolling, setting cabbage plants under my 
supervision, and planting potatoes. I do not 
consider that these operations require skilled 
men, any ordinary labourer can perform 
them, whether taken from a farm or any- 
where else. None of them do any work 
requiring skill of any kind. None of them 
are capable of doing any skilled work. 
There is not a single man amongst them I 
could recommend to take the place of an 
under-gardener, even the smallest place. I 
have been asked to recommend men for such 
places, even the last few months, and my 
reply was that I had not a single man I could 
recommend, not for the smallest place 
where only one man is kept. All the 10 
men get I2s. a week, and they have to pay 
rent for their own houses, they receive 
nothing beyond their 128, a week. That is 
not the wage of a skilled man. That is the 
ordinary rate of labourers' wages in the 
neighbourhood whether farm labourers or 
any other labourer. None of the men have 
had any training as under-gardeners except 
atLongleat. Alfred TroUope was a game- 
watcher, he broke a blood-vessel, and was 
taken on in the garden as a labourer so that 
he might have no night work. Tom 
Enoott was a drainer, he came from 
Mr. Tibby's, he had no qualification 
as an under-gardener. Frank TroUope was 
working at the Stalls Farm before he came 
to the gardens at the same rate of wages as 
he now gets in the gardens. Jacob Garrett 
came from Mr. Dean's and was an ordinary 
farm labourer. All these are the class of men 
who are employed in the gardens, the kitchen- 
garden lies about three-quarters of a mile 
from the house. Between the kitchen- 
garden and the house there are paths and 
shrubberies. There is a flower-garden at the 
house ; near the house there is a lake. There 
are paths on one side of the lake for over a 
mile, that is, on the Frome side of the house. 
In addition to the work in the garden it is 
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the duty of these men to weed, roll, and sweep 
and keep clean all these paths. There is 
also a cricket-ground near the house. The 
men have to keep that ground in order, it 
takes two days a week in the season and is 
done by these labourers. Since the last pro- 
ceedings were taken two additional licenses 
have been taken out, one for John TroUope, 
he gets ISs, a week and does pruning, and 
one for Frank TroUope, he pruned a rosetree 
once and goes to the gardens on Sunday and 
gets 13«. a week. 

As regards the 10 men and the two boys 
they are nothing but ordinary labourers and 
I could replace them at any moment by any 
of the men from the wood* or from the 
farm. The boy Chapman gets Is. a week; 
he is 16, I call him the errand boy. The 
other boy (Garrett) is 16, and gets 6«. a 
week ; he does errands and odd jobs, he is 
not fit to take the place of an under-gardener. 
Be-examined. — Alfred TroUope was a game- 
watcher, he was a labourer in the garden 
before he became a game-watcher. Frank 
TroUope gets the extra Is. a week because he 
locks up the gardens and goes on a Sunday. 

The boy Chapman goes errands when the 
other boy (Garrett) is engaged, or when I 
have sent two. Both these boys, if I direct 
them, would plant cabbages, but I have not 
directed them. It does require some 
amount of skill to plant them properly. 

As a game-watcher has to do night work, 
they get something extra beyond their 
wages, a cottage rent free — that is because of 
the night work. I could not recommend 
these men as under-gardeners even for one- 
man places, where tbey would not have a 
gardener over them. Henry Hill and Jacob 
Garrett have no knowledge of flowers, they 
might have taken a prize from their own 
gardens. They must, of course, have a 
certain amount of skill as cottagers. 

George Hubert Aitken, examined. — ^I am 
agent to Lord Bath. On the 20th of 
December Lord Bath held 38 licenses. 
These licenses were taken out in respect of 
eight household servants, seven coachmen 
and stable • helpers, one parkkeeper, one 
gamekeeper, and 14 under-keepers, also for 
one gardener and six under-gardeners. 

Cross-examined.— I have a wage book of the 
estate. It is a fact that all these men receive 
a wage of 12«. a week, and no house, and the 
two boys receive 6«. and 7«. respectively. ^^^^T^ 
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These are Dot the wages of skilled men, 
they are the lowest wage paid on the estate 
for mannal labour. The wages paid to farm 
labourers on the farm are chiefly higher, and 
the same wages are paid to men in the woods, 
bat in some instances they are paid higher 
than on the farm. 

I had some correspondence with the 
Inland Bevenue officer at Warminster, and 
received a letter from him dated the 4th of 
January, 1898, which was as follows :— 

Inland Bevenue, Warminster, 

4th January, 1898. 
"Sir, — With reference to Lord Bath's 
liability for male servant licenses in resi)ect 
of ordinary garden labourers, I find that our 
board do not require licenses to be taken 
out for an ordinary labourer who is employed 
in gardens merely to dig, sweep, or do rough 
work, and who is paid only the same wages 
as an agricultural labourer in this locality. 
This exemption covers I think the query 
asked by Mr. Bichardson. 

I am yours faithfully, 

P. V. Dillon." 
G. H. Aitken, Esq. 

Acting on that letter I did not take out 
licenses, the practice of not taking out 
licenses confirms my former experience. I 
know of no large employer of labour who 
takes out licenses for such men. 

The license that was taken out after the 
last hearing was done with a conciliatory 
idea. I did not consider the man liable 
myself, but in the hope that it would put an 
end to these disputes I took out the license. 

Be-examined. — I acted on advice, the 
whole question was still open. I had some 
correspondence with the commissioners, 
they asked for more definite particulars as 
to what the rough work was. When I gave 
the particulars of the work they informed 
me by letter dated the 14th of February, 
1898 (a copy of which is hereunto annexed), 
that they considered licenses should be taken 
out, that was before the first prosecution. 

I was aware of the real view of the com- 
missioners before the proceedings, and a 
considerable time elapsed before any pro- 
ceedings were taken. 

I have given the rate of wages paid on the 
estate, ordinary farm labourers get the same 
wages, some of them get their cottages thrown 
in. 
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There is general leave for people hiring at 
Homsingham to take away wood twice a year 
from Longleat-park, these men have no 
other privileges. There are about four 
casual labourers employed on the estate, 
they only get 1«. lOd, a day, but 28. is the 
lowest we pay any of our permanent 
labourers. 

No witnesses were called on behalf of the 
defendant, but the defendant referred to a 
declaration form in reference to establish- 
ment licenses issued by the Inland Bevenue 
prior to 1896, which was admitted and is 
hereto annexed. 

3. On behalf of the appellant it was con- 
tended that the 10 men and two boys referred 
to in the evidence as persons for whom 
licenses had not been taken out were re- 
spectively **male servants" within the 
meaning of section 18 of the Act 32 & 33 Vict, 
c. 14, as defined by section 19 (3) of the same 
Act, and that they respectively were persons 
employed as gardeners, under-gardeners or 
in some capacity involving the duties of 
gardener and under-gardener (by whatever 
style the persons acting in such capacity 
might be called), and it was contended tor 
the purposes of the Act that the duties of 
gardeners and under-gardeners must be 
determined with regard to such duties as 
are ordinarily performed by such person, 
and not with reference to the subdivision 
of such duties as occurs for convenience in 
such large establishments as at Longleat, and 
that licenses ought to have been taken oat 
for them or some one or more of them as 
" male servants." 

4. On behalf of the respondent it was 
contended that such persons were merely 
unskilled labourers receiving labourers' wages 
only, and as such did not come under the defini- 
tion of "gardeners," "under-gardeners" or 
persons employed in any capacity involving 
the duties of gardeners or under-gardeners, and 
were not liable to duty as male servants. It 
was further contended that the men in ques- 
tion clearly came under the definition con- 
tained in the exemption clause in the declara- 
tion form issued by the Inland Bevenue up 
to the year 1895, and which exemption was 
adopted by the appellant himself in his letter 
to Mr. Aitken on the 4th of January, 1898, here- 
inbefore set forth, namely, were " employed 
in a garden merely to dig, sweep, or do 
rough work, and paid only the same wages 
as an agricultural labourer in the^ooaiity," j 
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Further, it was conteoded that the fact of 
the men being employed in the garden did 
not ipso facto make them gardeners or 
under-gardeners, and that the question of 
skilled as against unskilled labour was 
the test to be applied in determining whether 
these men were taxable. 

5. We were unanimously of opinion that 
the men and boys were principally labourers 
and not gardeners or under-gardeners within 
the meaning of the Act, and, consequently, 
that licenses were not necessary to be taken 
out in respect of the twelve persons in ques- 
tion, or any of them, as " male servants," and 
we dismissed the information with costs. 

The question of law upon which this case 
is stated for the opinion of the court is 
whether, on the evidence given before us 
(which we accepted as truthful), the said 12 
persons or any others (the wages paid to whom 
for such duties as they respectively per- 
formed we found to be on the scale of the 
ordinary wages paid io labourers in this 
district) are gardeners or under-gardeners or 
persons employed by the respondent in any 
capacity involving the duties of gardener or 
under-gardener (by whatever style the person 
acting in such capacity may be called) within 
the meaning of the statute or not. 

If the court shall be of opinion that our 
interpretation of the law was correct, then 
the order of dismissal is to stand, but if the 
court shall be of the contrary opinion, then 
the said order of dismissal is to be annulled, 
and the case remitted to us with such 
directions as the court may think proper, 
Heytesbury, 
W. F. Morgan, 
Grenville N. Temple. 

[Copy of the letter cf the 14dh of February, 
1898.] 
" Secretary's Office, 
Inland Bevenue, 
Somerset House. 

14th February, 1898. 
''Sir, — In reply to your letter dated the 9th 
inst., I am directed by the Board of Inland 
Revenue to acquaint you that from the 
description of the duties of the men in ques- 
tion given in your letter of the 24th ult., 
addressed to the Supervisor, Trowbridge, 
there appears to be no doubt that the men 
are employed upon the ordinary duties of 
under-gardeners, and that, this being so, 
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license duty is chargeable in respect of them. 
The question of liability to the duty is not 
affected by the amount of the wages paid. 
I am, etc., 
J. B. Meers, 

" G. H. Aitken, Esq. Secretary." 

The Customs and Inland Bevenue Act, 
1869 (32 & 33 Vict. c. 14, s. 18), provides :— 

*'0n and after the Ist day of January, 
1870, there shall be granted, charged, levied, 
and paid for the use of her Majesty, her , 
heirs and successors, in and throughout Great 
Britain, under and subject to the provisions 
and regulations in this Act contained, the 
following duties, that is to say — 

" For every male servant - - - 15«." 

Section 19 (3) provides : " The term * male 
servant' means and includes any male 
servant employed either wholly or i)artially 
in any of the following capacities^gardener, 
under-gardener, parkkeeper ... or in 
any capacity involving the duties of any of 
the above description of servants by what- 
ever style the person acting in such capacity 
may be called." 

The Customs and Inland Bevenue Act, 
1876 (39 & 40 Vict. c. 16, s. 5, provides : 
"The term 'male servant* as used in 
the Act of the 32nd & 33rd years of her 
Majesty's reign, c. 14, shall not include a 
servant who being bond fide employed in any 
capacity other than the capacities specified 
or referred to in provision 3 of section 19 of 
the said Act is occasionally or partially em- 
ployed in any of the said capacities so 
specified or referred to, and shall not include 
a person who has been bond fide engaged to 
serve his employers for a portion only of each 
day, and does not reside in his employer s 
house." 

Sir Richard Webster (Attorney-General) 
(Danckw&rtz with him), for the appellant.— 
The question is, whether under the circum- 
stances stated in the case the employer ought 
to take out a license for these men as *' male 
servants." It is true that the Commissioners 
of Inland Bevenue at one time took the same 
view as the justices did as regards the posi- 
tion of these men, for at the foot of the 
directions as to declarations issued by them 
in 1895 appear these words: "Note — The 
Commissioners of Inland Bevenue do not 
consider licenses necessary for the following 
persons : Game-watchers who do not carry 
ffuns or act as gamekeepers, attendants>upon t 
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lunatics in asylums, labourers or gardeners 
doing only spade labour, and paid ordinary 
labourers' wages, sons living with their 
parents and not receiving wages." That was 
only an opinion put forward by the commis- 
sioners, and ought not to affect the decision in 
the present case. That opinion has not been 
repeated since. Stephani v. Burrow, 2 ArisL 
B46, at p. 355, is an authority on that point. 
*' As to the conduct of the Commissioners of 
Customs it makes no difference one way or 
the other ; at the different times when their 
attention had been called to the subject 
they have thought differently upon it when 
the case but seldom occurred, and they have 
not given it much consideration ; they allowed 
the drawback, but when the practice of ex- 
porting this article became more frequent, 
and the question of more importance to the 
revenue, they thought of it more seriously, 
and determined not to allow it. This altera- 
tion of their opinion was the natural con- 
sequence of their having more fully considered 
the subject*' It is contended that these men 
are ** unskilled labourers," for there is no dis- 
tinction for the purposes of taxation between 
skilled and unskilled labour. The test is 
whether these men, whatever they are, work 
in any capacity involving the duties of an 
under-gardener. The line must be drawn 
somewhere, and it is suggested it is between 
what are gardener's duties and what are 
not gardener's duties. Planting cabbages, 
for instance, is a gardener's duty, and so 
are the various duties in which these men 
are engaged, cutting evergreens, mowing, 
watering, all had to be done by gardeners 
in small places, and is the work of an under- 
gardener. The result of the justices' decision 
is that practically speaking any permanent 
servant in a garden who is not called a 
gardener, though he does the duties of a 
gardener, will be exempt, and will not be 
taxable as a servant. The subdivision of 
the work at a large place like Longleat does 
not prevent these men from being charge- 
able. In smaller establishments all the work 
done by these men would have to be done 
by the gardener. 

FoaUy Q.C. iF. R, Y. Radcliffe with him), 
for the respondent. — ^The opinion of the 
commissioners given from the passing of the 
Act to 1895 is the correct view to take. 
There is a nete of a case, Helsby v. WintU, 
59 •/. F. 309, which is in favour of the 
respondent. In that case a boy was chiefly 
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employed as a labourer in the garden, and 
not as a gardener or under-gardener, and 
occasionally as footman or page. The magis- 
trates at quarter sessions held he was a 
labourer, and Lord Russell of Killowen, C.J., 
and Charles, J., supported their decision. 
No reasons are given for their decision, and 
probably they gave none, but treated it as it 
ought to be treated as a question of fact for 
the j ustices. E very man employed in a garden 
is not a gardener, though he may possibly do 
work which a gardener might have to do. 
The object of the Legislature is seen in 
39 & 40 Vict. c. 16, s. 5. If a man occasionally 
does gardener's work, that does not make 
liim a gardener. A man might have to drag 
a roller all day, or a child might weed, could 
it be urged that they were gardeners, though 
rolling and weeding might have to be done 
by gardeners. As to the duties being occa- 
sionally performed, YeHatid v. Winter, 50 
/. wP. 38, is in point. In that case it was a 
question whether a man was a groom or 
yardsman, and Cave, J., in his judgment says : 
" Supposing a man employed as a groom and 
also as a gardener, or say he might be 
employed as groom, and spending odds and 
ends of his time in gardening, obviously he 
is employed as groom and not as gardener. 
If you want to see what he is employed in, 
you must look at the bulk of the duties he 
performs. Tou must also look to see what 
pay he gets, whether he gets ordinary 
labourer's pay or whether he gets groom's 
pay." That is the true test. It is a question 
of fact decided by the justices, and ought not 
to be reversed. 

Sir R, TFe6«^ (Attorney-General) in reply. 

Day, J.— In this case I am of opinion that 
the decision of the magistrates was perfectly 
correct. They have come to a unanimous 
conclusion ; the men and boys were purely 
labourers and not gardeners or under- 
gardeners within the meaning of the Act I 
must say I think it is essentially a question 
of fact for these magistrates to determine. 
These magistrates who have signed this 
special case were men of position and know 
what labourers are, and I presume know 
what gardeners are, and they have come to the 
conclusion these men were purely labourers. 
Why we should find different, and that they 
are not purely labourers and essentially 
gardeners, I do not see. The magistrates 
also say they consider the question depends 
upon skilled as against unskilled labour in^ 
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determining whether these men were taxable. 
I consider that using the word " skilled '* or 
''unskilled" is substantially correct, also I 
consider skill or waut of skill as determining 
evidence in the case and a very important 
matter to consider. I do not mean to say if 
competent or incompetent, because that has 
nothing to do with it ; whether they under- 
stood gardening properly or did not is quite 
immaterial, the question is whether they were 
such persons as gentlemen of position, such as 
these magistrates, would call gardeners, or 
whether on the contrary they would call 
them labourers. The magistrates came to 
the conclusion it was mere labourers' work, 
planting green stuff in the garden, whether 
planted in Longleat or outside the park wall is 
essentially the same thing. A man does not 
become skilful because he can plant cabbages 
in a field and on occasions plant within the 
park walls. It makes no difference as far as 
I can see ; or take digging, digging outside or 
inside the park walls is not gardening in one 
case, and liable to taxation more than in the 
other. We must consider what the magis- 
trates have found, they are men of experience 
and of presumed common-sense, and know 
the habits of the people. They said these 
rough men employed occasionally within the 
walls cannot be said to be gardeners. It 
seems to me the magistrates have come to a. 
perfectly sound conclusion, and thoroughly 
consistent with common-sense, and a conclu- 
sion of which I entirely approve. 

liAWRANCE, J. — 1 am entirely of the same 
opinion. It depends on whether they are 
called gardeners or not gardeners, and that is 
the last name you would give to any of these 
10 men working on the place. They were as- 
sisting in the garden doing work under the 
gardener, but in no sense were they gardeners 
or nnder-gardeners. That that was the view 
of the commissioners in 1895 there can be no 
doubt, and I quite agree with what was said 
by the Attorney-General, the commissioners, 
who have not the reputation at all events of 
neglecting their duties, and are generally 
supposed to press them not improperly and 
carry out their duties, in 1895 absolutely make 
the distinction between persons who are 
gardeners and labourers in gardens doing 
only spade labour and paid ordinary labourers' 
wages. That is what these men were doing. 
I think the commissioners were right in the 
note they put in, that that was the proper 
view of the case and is the result of the 

909 



63 J. P. 507. 

statute bearing on this question. I do not 
think the fact of not being in their directions 
of 1899 makes the slightest difference. It 
seems to me the commissioners there were 
justified in putting in that note for the in- 
formation of those filling up their license 
papers. I think they were right in doing so, 
and I think they would be wrong if they 
did not. 

Appeal dismissed. 

Solicitors for the appellant : Solicitors for 
Inland Revenue. 

Solicitors for the respondent: B. B. 
Wheatley, Son, and Daniell, for Cruttwell, 
Daniell, and Cruttwell, Frome. 
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WARWICK 17. GRAHAM. 

Public health — Removal of infected person 
without proper lodging or accommoda- 
tion — Reason for removal — Public 
Health Act, 1875 (38 & 39 Vict. <J. 55), 
s. 124. 
On an application for an order for the re- 
moval of an infected person under sec- 
tion 124 of the Public Health Act, 1875, 
the justice must take into consideration not 
only whether the infected person is tmthotU 
proper lodging or accommodation^ but also 
whether under the circumstances the in- 
fected person is a source of danger and 
infection to others. 
Case stated by justices in and for the 
county of Cumberland. 

1. At a court of summary jurisdiction held 
at the public office in Nook-street, in 
Workington, in the said county of Cumber- 
land, on the 22nd of February, 1899, an 
application was preferred to us, the justices 
assembled at this court, by John Warwick, 
the town clerk and clerk to the urban 
sanitary authority for the borough and 
district of Workington, after notice to the 
respondent given in the words and figures 
following : — 

" Borough of Workington. 
"To Walter Graham, of 15, Elizabeth- 
street, Workington, minor, and to William 
Graham of the same place, labourer, father 
and guardian of the said Walter Graham, 
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'* Whereas it has heen certified by the 
medical officer of health for the urban sani- 
tary district of Workington, a legally quali- 
fied medical practitioner, that the above 
Walter Graham was on the 2l8t instant 
suffering from a dangerous infectious dis- 
order, namely, scarlet fever, and was without 
proper lodging or accommodation. 

" Take notice that application will be made 
to the justices of the peace in petty sessions 
assembled in the court-house, Nook-street, 
Workington, on Wednesday, the 22nd day of 
February, 1899, at the hour of 11 o'clock in the 
forenoon, for an order of such justice or jus- 
tices to remove the said W. Graham to EUer- 
beck Hospital, the same being a suitable 
hospital or place for the reception of the sick 
within the urban district of Workington 
aforesaid. 

"Given under my hand this 2l8t day of 
February, 1899. 

"John Warwick, 

" Town clerk and clerk to the urban sani- 
tary authority for the borough and 
district of Workington." 

2. At the hearing of the said application 
the appellant and respondent both api)eared 
before us the said justices, and the following 
facts were admitted or proved to our satis- 
faction, namely, (a) That the respondent, 
William Graham, had a son named Walter 
Graham, aged nine years, living with 
him at his house. No. 15, Elizabeth-street, 
within the borough of Workington, and that 
the persons living in such house consisted of 
the father (the respondent) and seven of his 
family, including the boy ; (b) that the boy 
was suffering from scarlet fever, the same 
being a dangerous infectious disease within 
the meaning of section 124 of the Public 
Health Act, 1875 ; (o) that the house No. 15, 
Elizabeth-street, ^as a four-roomed house, 
containing two rooms, viz., a kitchen and a 
parlour on the ground floor, one leading 
from the other, with a small scullery at the 
back, and on the upper floor two smaU bed- 
rooms opening into each other ; (d) that the 
boy in question was kept apart in the 
I>arlour on the ground floor, but that the 
family had to pass the door of the patient's 
room when going into the street from the 
kitchen, where the cooking was done, and 
where the family lived and partook of their 
meals ; (e) that the boy was properly cared 
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for so far as concerned nourishment and 
medical attendance; (/)that no one else 
slept in the same room as the boy. 

3. The appeUant put in the following 
certificate : — 

Certificate, 

" This is to certify that I, the undersigned, 
being a legally qualified medical practitioner, 
on the 22nd of February, 1 899, at 15, Elizabeth- 
street, Workington, in the urban district of 
Workington, personally examined Walter 
Graham, and found that he was then suffer- 
ing from a dangerous infectious disorder, 
namely, scarlet fever, and was without proper 
lodging or accommodation, and I am of 
opinion that he ought to be forthwith 
removed to EUerbeck Hospital, the same 
being a suitable hospital or place for the 
reception of the sick within the said district 
or a convenient distance of the said district. 

"Given under my hand this 22nd day of 
February, 1899. 

"John Highet, 

Medical Officer of Health 
for the Borough of Work- 
ington." 

We required him to give further evidence 
that the boy was without proper lodging or 
accommodation, and he thereupon called 
John Highet, the medical officer of the 
*borough, who was sworn and stated that it 
was impossible to properly isolate the boy, 
and that there was no proper lodging or 
accommodation for anyone suffering from 
infectious disease. In cross-examination by 
the respondent. Dr. Highet admitted that 
the boy seemed very comfortable and clean, 
and appeared to have good attendance and 
attention, and that there was nothing wrong 
with the room, which he stated was large 
enough, but he could not say it was a proper 
lodging having regard to the others in the 
house. 

4. The respondent called Isaac Fletcher, 
the medical attendant of the boy, who, being 
sworn, stated that his patient was being 
properly cared for. That he had good 
lodging both as far as concerned himself and 
so far as the accommodation was concerned, 
and that the only difficulty was to isolate 
him. In cross-examination by the appellant 
this witness also stated that the lodging was 
all right so far as the boy was concerned, but 
he could not be isolated, and that there 
would be danger to the other people in the ^ 
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house when the Bcaling period commenced, 
adding in conclasion that he did not think the 
patient would be any better in the hospital. 
Two other witnesses were called by the 
respondent to prove that the boy was pro- 
perly cared for. 

5. It was proved that there would be 
danger of infection to .the other people in 
the house if the boy continued to occupy 
the said room during the progress of the 
illness. 

6. It was contended by the appellant (1) 
that the certificate of the medical officer was 
conclusive and binding upon us in regard to 
the facts ; (2) that the expression without pro- 
per lodging or accommodation in section 124 
of the Public Health Act, 1875, meant such 
lodging or accommodation as would prevent 
infection of other persons living in the house ; 
(3) that although the section in question 
did not expressly require isolation of a 
person suffering from a dangerous infectious 
disorder, there could be no proper lodging 
or accommodation in the house of the 
respondent under the circumstances of thi? 
case, as the evidence disclosed insufficient 
means of isolation of a patient suffering 
from such a disorder, and that there was 
danger of infection to the other persons 
residing in the house. 

7. The respondent contended that proper 
lodging or accommodation meant nothing 
more than ordinary habitable, clean, com- 
fortable lodging with proper accommodation 
for a sick person. 

8. Upon the facts hereinbefore set forth 
we rejected the appellant's contention and 
held as a matter of law that there was not 
sufficient evidence to show that the boy 
Walter Graham was without proper lodging 
or accommodation at the date of the appli- 
cation, and we accordingly refused to make 
an order for his removal to a hospital. The 
appellant subsequently required us to state 
a case for the opinion of this honourable 
court. 

9. The question of law arising on the 
above statement of facts for the opinion of 
this court is whether under the circumstances 
hereinbefore stated we were justified in 
refusing to make the order asked for by 
the appellant. 

10. If the court shall be of opinion that 
our decision refusing the said order was 
wrong then it is desired that the case shall 
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be remitted back to us, the said justices, 
with the opinion of the court thereon for 
further consideration and adjudication by 
us, the said justices, but if otherwise our 
decision is to stand. 

Peter Iredale. 
Joseph Cape. 

The Public Health Act, 1875 (38 & 39 
Vict. c. 55), s. 124, enacts : — 

'' Where any suitable hospital or place for 
the reception of the sick is provided within 
the district of a local authority or within a 
convenient distance of such district any 
person who is suffering from any dangerous 
infectious disorder, and is without proper 
lodging or accommodation, or lodged in a 
room occupied by more than one family 
. . . may on a certificate signed by a legally 
qualified medical practitioner, and with the 
consent of the superintending body of such 
hospital or place, be removed by order of any 
justice to such hospital or place at the cost 
of the local authority, and any person who is 
so suffering who is lodged in any common 
lodging-house may, with the like consent 
and on a like certificate, be so removed by 
order of the local authority." 

An order under this section may be 
addressed to such constable or officer of the 
local authority as the justice or local autho- 
rity making the same may think expedient, 
and any person who wilfully disobeys or 
obstructs the execution of such order shall 
be liable to a penalty not exceeding 101, 

Macmorranj Q.C. (^Sylvain Mayer yrith him), 
for the appellant. — The justices are wrong. 
The question they have to consider is not 
only whether the infected person is properly 
lodged and nursed, but abo whether he is a 
source of danger to others. The object of 
the section is to prevent the spread of 
infection. 

The respondent did not appear. 

Day, J. — The justices were wrong in the 
view they took of this section, and the case 
must be remitted to them to make an order. 

Lawrance, J. — I am of the same opinion. 

Appeal allowed. 

Solicitors for the appellant : Tatham and 
Procter. 
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CHANCERY DIVISION. 



April 18, 19, 28. 

NICHOLL V. EPPING URBAN DISTRICT 
COUNCIL. 

Public health— Privies and water-closets — 

Local government — Powers of local 

authority — Substitution' of water-closet 

for privy — Public Health Act, 1875 

(38 & 39 Vict. c. 55), ss. 35, 36. 

A local authority, upon being satisfied hy the 

report of their inspector that a house within 

their district, having a privy attached to it, 

is without sufficient accommodation, has 

power, under section 36 of the Public 

Health Act, 1875, to order the owner to 

provide a sufficient water-closet in place of 

the existing privy. 

Motion by the plaintiff for an injunction 

to restrain the defendants from entering 

upon certain premises belonging to him, 

and from interfering with, pulling down, 

or converting the privies attached to the 

said premises into water-closets. 

The plaintiff was the owner of four 
cottages at Epping, in Essex, within the 
defendants' district, which were rented at 
31. lbs. or 42. per annum. Each of the 
cottages had a privy attached to it. On the 
25th of May, 1898, the district inspector of 
nuisances reported to the defendants that, 
in respect of each of these cottages, the 
existing accommodation was insufficient, and 
ought to be replaced by a sufficient water- 
closet. Thereupon the defendant council 
caused notices to be served upon the plaintiff 
requiring him to convert the privies into 
water-closets. The plaintiff was ready and 
willing to effect any repairs that might be 
necessary to the privies, but objected to 
establish water-closets. 

The plaintiff not having complied with 
the notices within the prescribed time, the 
defendants proceeded to execute the works 
themselves, and the plaintiff brought this 
action to restrain them from so doing. The 
question, which turned upon certain sections 
of the Public Health Act, 1875, was whether 
the defendants had authority to require the 
plaintiff to execute tho works referred to. 

Section 35 of the Act provides that "It 
shall not be lawful newly to erect any house, 
or to rebuild any house pulled down to or 
below the ground floor, without a sufficient 
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water-closet, earth-closet or privy, and an 
ashpit furnished with proper doors and 
coverings. . . .*' 

Section 36 provides that "If a house 
within the district of a local authority 
appears to such authority by the report of 
their surveyor or inspector of nuisances to 
be without a sufficient water-closet, earth- 
closet, or privy, and an ashpit furnished with 
proper doors and coverings, the local autho- 
rity shall, by written notice, require the 
owner or occupier of the house, within a 
reasonable time therein specified, to provide 
a sufficient water-closet, earth -closet, or 
privy, and an ashpit furnished as aforesaid, 
or either of them, as the case may require. 

" If such notice is not complied with, the 
local authority may, at the expiration of the 
time specified in the notice, do the work 
thereby required to be done, and may recover 
in a summary manner from the owner the 
expenses incurred by them in so doing.** 

Upjohn, Q.O. (P. S. Stokes with him), for 
the plaintiff, contended that the defendants 
had no authority under the Public Health 
Act, 1875, s. 36, to require the plaintiff to 
provide water-closets in place of the existing 
privies, and relied upon J^ood v. Mayor, dbe.^ 
of Widnes, [1897] 2 Q. B. 357; [1898] 1 
g. J5. 463 ; 61 J. P. 646 ; 62 J. P. 167 ; BartieU v. 
Lashey, 68 L, J. Q. B.56; 62 J. P. b; and 
Tinkler v. Wafidsworth District Board of 
Works, 2 De G. & J. 261 ; 22 J. P. 223. 

Macmorran, Q.O. iParkyn with him), for 
the defendants, contended that, when a local 
authority has determined that existing 
accommodation is insufficient, they have 
power to prescribe what is to be substituted 
for it, subject to the right of appeal to the 
Local Government Board by a person 
aggrieved, under section 268 of the Public 
Health Act, 1875. They admitted that the 
defendants would be wrong if they were 
acting in pursuance of a general scheme to 
introduce water-closets in place of privies, 
but submitted that there was no evidence of 
any such general scheme in this case. They 
cited St. Luke's Vestry v. Lewis, 1 B.dkS. 865; 
Whitaker v. Derby Urban Sanitary Authority, 
55 L. J. M. C. 8, and Robinson ▼. Mayor cf 
Sunderland, 78 L. T. iN. S.) 194; 62 
J. P. 216. 

April 28.] Stirling, J. (after stating the 
facts) — It is admitted that the plaintiff 
cannot in this court impeach the report of 
the inspector ; and that, if the plaintiff haa 
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NiOHOLL V. Epping U. D. 0. 
any ground of complaint in respeot of it, he 
must appeal to the Local Government Board 
under section 268 of the Public Health Act 
of 1875. Upon the hearing of the motion 
two objections were raised to the proceedings 
of the defendants. First, that the local 
authority were acting in pursuance of a 
general scheme to introduce water-closets in 
the place of privies without exercising a 
discretion as to the exigencies of each 
particular case, as required by the statute. 
This, however, was not made out, and the 
plaintiff did not insist upon it in reply. The 
second objection, and that chiefly relied upon 
by the plaintiff, was that the defendants had 
no authority to require the plaintiff to pro- 
vide a sufficient water-closet in place of a 
privy. The determination of that question 
turns upon sections 35 and 36 of the Public 
Health Act, 1875. It is quite clear that the 
Legislature has not prohibited the erection 
of privies. The question is whether the 
local authority, having found an existing 
privy to be insufficient, has power to require 
the owner to provide a sufficient water-closet, 
subject, of course, to a right of appeal to the 
Local Government Board similar to that 
which admittedly exists as to the sufficiency 
of the existing accommodation. The material 
words are "or either of them, as the case 
may require.'' The plaintiff contended that 
these words relate merely to " privy and ash- 
pit'* ; the defendants contended, on the 
other hand, that they related to the three 
classes of accommodation dealt with by the 
clause, "water-closet, earth-closet, or privy 
and ashpit." On the construction of the 
language of the Act, it seems to me that the 
words " or either of them, as the case may 
require," read in their natural sense, have 
not the narrow meaning contended for by 
the plaintiff. There is no decision precisely 
in point upon the Public Health Act, 1875. 
Wood V. MayoTy <fec., of Widnes {supraX 
referred to a different point, for there 
the local authority gave notices prescrib- 
ing the particular form of closet to 
be adopted, and the expressions which 
occurred in the judgments of the learned 
judges seem to me to be directed to the 
question before them, and not to that which 
I have to decide. Reference was, however, 
made to the Metropolis Management Act, 
1855, 8. 81, the provisions of which are very 
similar to those of the Public Health Act, 
1875. The section begins with a clause 
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similar to section 35 ; then follow the pro- 
visions which correspond to those of sec- 
tion 36. Now the words " or either of them, 
as the case may require,*' in section 81, are 
the same as the words in section 36 ; but the 
language of the latter part of the section, 
which provides for the event of the notice 
not being complied with, is somewhat differ- 
ent. Instead of the words "The local 
authority may, at the expiration of the time 
specified in the notice, do the work thereby 
required to be done," the words in section 81 
are, "It shall be lawful for the vestry or 
district board to cause to be constructed a 
sufficient water-closet or privy and ashpit, or 
either of them, or do such other works as the 
case may require." That section has more 
than once been the subject of decision. The 
earliest authority upon it is Tinkler v. Wanda- 
worth District Board of Works («t4pra), where 
Knight BrucQy L.J., expressed an opinion to 
the effect that the local authority in that 
case was not entitled under the Act to issue 
notices directing water-closets to be substi- 
tuted for privies. The lord justice said: 
"The defendants claimed and claim that 
power" — t.e., the power of substituting 
water - closets for privies — " solely under 
18 & 19 Yict. c. 120 and 121, often mentioned, 
and of necessity much discussed, during the 
argument, but especially sections 81 and 85 
of c. 120 Bemarkable as some of the pro- 
visions of that Act seem to me to be, I am 
of opinion that they do not deal with rights 
of property in such a way as the defendants 
contend that ithey do, nor can I find in the 
two statutes or either of them any warrant 
for what the defendants have been attempting 
and now insist upon." Turner^ L. J., abstained 
from expressing any opinion on that point. 
He said : " Whether this conclasion is well 
founded, and whether the powers given by 
the Act are such that no abuse of them could 
be committed that would warrant the inter- 
ference of this court, I do not intend to give 
any opinion whatever, for the defendants' 
argument plainly rests on the hypothesis 
that the case falls within the Act, and I am 
of opinion that this case does not fall within 
it." And he based his judgment upon the 
fact that the defendants were attempting to 
enforce a general scheme without exercising 
their discretion as to the circumstances of 
the i)articular case, which it is well settled 
they are not entitled to do. That decision, 
therefore, was rested on other grounds, 
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But the precise point came before the Court 
of Queen's Bench, consisting of Cockbum,C.J,f 
and WigJUman and Cromptoriy J J., in Vestry 
of St. Luke*8 V. Lems (supra). There the court 
thought that the Act did confer the power 
contended for by the local authority, but, in 
arriving at that conclusion, they relied 
largely upon that portion of the section 
which differs in its language from the 
provisions of the Public Health Act, 1875. 
Cockbum^ C.J., says: "On the part of the 
vestry it is urged that they were right in 
holding that the privies attached to these 
houses were insufficient ; while the contention 
of the respondent is that, although the vestry 
might have directed him to alter these 
privies so as to make them sufficient, they 
could not order water-closets to be put up in 
place of them. I do not see that such is 
the necessary effect of the language of the 
Act ; quite the contrary. Power is given to 
the vestry, &c., to cause to be constructed a 
sufficient water-closet or privy, or ' either of 
them,' which last words seem very strong to 
show that, if the fact is once established that 
there is an insufficient privy, they are to have 
authority to order a water-closet or privy in 
the alternative." And then he goes on to 
give reasons why it is right and proper that 
such authority should be vested in the local 
board. The two other judges also relied on 
the words contained in the latter part of the 
section. Before me, what was relied on in 
argument as showing that I ought not to act 
upon the view taken by the defendants was 
this— that to confer this power upon the 
local authority would be too large an inter- 
ference with the rights of property. That is 
the point taken by Knight Bruce^ L.J., in 
Tinkler v. Wandgworth District Board of 
Works igupra\ and is one which must be duly 
considered. On the other hand, in the 
Vestry of Si. Luke*8 v. Lewis (supra\ 
Cockbum, C. J., justifies such an interference 
on sanitary grounds, even though it is an 
interference with the rights of property. I 
may point out that, though the language of 
the Public Health Act, 1875, differs from 
that of the Metropolis Management Act, 
1855, still, if, under section 36 of the Public 
Health Act, the notice follows the exact 
terms of the section, namely, " to provide a 
sufficient water-closet, earth-closet, or privy, 
and an ashpit furnished as aforesaid, or 
either of them, as the case may require,'* the 
power which is given to the local authority 
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is " to do the work thereby required to be 
done," and the discretion must ultimately 
come to be exercised by the local authority. 
It cannot be said that they could not do 
the work in the way which they thought the 
circumstances of the case might require. It 
was objected that, on this view of the law, 
an owner, having provided accommodation 
in accordance with section 35, might, within 
a year or other short time, be compelled, 
under section 36, to provide accommodation 
of a different kind. That, however, could 
only happen in two events, first, upon the 
local authority being satisfied that the 
existing accommodation was insufficient; 
and, secondly, upon it appearing that the 
circumstances of the particular case required 
another kind of accommodation. Upon the 
whole, although the enactment is not so 
clear as that in the Metropolis Management 
Act, 1855, 1 think that the language is suffi- 
cient to confer the power claimed by the 
defendant-s, and that the motion conse- 
quently fails. 

Judgment for d^endants. 

Solicitors for the plaintiff : Pownall and 
Company, for B. D. Trotter, Epping. 

Solicitors for the defendants: Bobbins, 
Billing an4 Company, for J. G. Creed, 
Epping. 

Erratum. — In report of the case of Kinson 
Pottery Company v. Mayor, dx., of PooU, 
ante p. 580, the name of Mr. P. E. L. 
Budge, justices' clerk, Poole, is erro- 
neously given at p. 582 for that of 
Mr. H. S. Dickinson, town clerk, Poole, 
as solicitor for the respondents. 
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Jimt 14. 



LONDON COUNTY COUNCIL V, U0LZAPFEL8 
COMPOSITION COMPANY, LIMITED. 

Petroleam — Composition containing 33 per 
cent, of petroleum— Petroleam Act, 1871 
(34 & 35 Vict. c. 106), as. 3, 7— Petroleum 
Act, 1879 (42 & 43 Vict. o. 47), b. 2. 

A composition containing 33 per cent of 
petroleum which gives off an inflammable 
vapour under the test prescribed by the 
Petroleum Act, 1879, sched, 1, is petroleum 
within the meaning of the Petroleum Act, 
1871, s, 3, and a license must be obtained 
from the local authority in order to store U. 

Case stated by a metropolitan i>olice 
magistrate. 

On the 19th of January, 1899, and after 
adjournment, on the 12th of May, the 
respondent company appeared before me in 
answer to an information which had been 
laid by Jesse William Godfrey, on behalf of 
the appellants, for that the respondent 
company on the 7th of December, 1898, were 
the occupiers of a certain place known as 
24 Bobin-hood-lane, Poplar, in the city of 
London, at which on the said day was kept a 
quantity of petroleam (to which the Petro- 
leum Acts, 1871 and 1879 applied) otherwise 
than in pursuance of a license given by the 
local authority, as is mentioned in such Acts. 

Upon the hearing of the said information 
before me the following facts were either 
proved or admitted by both parties. 

That the respondent company are manu- 
facturers of a substance known as *'Hol- 
zapfels Composition,** which is used for 
coating ships' bottoms, the manufactory being 
at Newcastle-upon-Tyne. That on the 7th 
of December, 1898, there was kept upon the 
company's premises at Bobin-hood-lane a 
quantity of this composition. This was 
contained in 109 steel drums hermetically 
sealed. 

That the said substance was a composition 
containing about 33 per cent, of petroleum 
oils, and about an equal quantity of linseed 
oil, which were mixed with pigments, gums, 
etc., into the form of a paste, paint, or com- 
position, 25 per cent, of the i)etroleum oils 
used in the composition would when the 
composition is tested in the manner set 
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forth in schedule 1 of the Petroleum Act, 
1879, give off an inflammable vai>our at a 
temperature of less than 73° Fahrenheit. 

No license from the London County 
Council, the local authority for the city 
of London within the meaning of the said 
Acts, was held by the respondent company 
for the keeping of petroleum at the said 
place. 

No Order in Council existed under sec- 
tion 14 of the Act of 1871 applying the Act 
or any part thereof to this substance. 

It was contended by the appellants (1) 
that the said composition was petroleum, to 
which the Act applies, within the meaning of 
the said Act of 1871 as amended by the Act 
of 1879, and that the respondents were 
under the circumstances liable to be con- 
victed of keeping petroleum without a 
license under section 7 of the said Act of 
1871, and that the petroleum used in the 
manufacture did not cease to be petroleum 
when mixed up with the other ingredients 
forming the said composition, and the case 
of Pharmaceutical Society v. Armson, [1894] 
2 Q. B. 720, was relied on. 

I held that the said composition was not 
petroleum as defined by section 3 of the 
said Act of 1871, that it was neither an oil 
nor a product of petroleum, nor of any of 
the oils mentioned in the said section, nor 
was the petroleum present in sufficient 
quantity to make the composition petroleum, 
and I dismissed the said information. 

The question for the opinion of the court 
is whether the said composition is or is not 
petroleum within the meaning of section 3 
of the Act of 1871. 

If the court shall be of opinion that my 
decision was right then the said information 
is to stand dismissed, but if the court shall 
be of a contrary opinion then the court is 
humbly solicited to remit the case to me with 
the opinion of the court thereon, or to make 
such other order as the court may think fit. 
John Dickinson. 

The Petroleam Act, 1871 (34 & 35 Vict, 
c. 105), s. 3, provides : *' For the purposes of 
this Act the term ' petroleum ' includes any 
rock oil, Rangoon oil, Burmah oil, oil made 
from petroleum, coal, schist, shale, peat, or 
other bituminous substance, and any products 
of petroleum or any of the above-mentioned 

oils.*' joqIc 

"^ Y O 



TH£! JUSTICE OF THE PEACE. 



London 0. 0. v. Holzapfels Composition 
Company, Limited. 

Section 7 : *' Save as hereinaffcer mentioned 
after the passing of this Act, petroleum to 
which this Act applies shall not be kept 
except in pursuance of a license given by 
such local authority as in this Act men- 
tioned." 

The Petroleum Act, 1879 (42 & 43 Vict, 
c. 47), s. 2, provides : " In the Petroleum 
Act, 1871, the term * petroleum to which this 
Act applies' shall mean such of the petro- 
leum defined by section 3 of that Act as 
when tested in manner set forth in schedule 
1 to this Act gives off an inflammable vapour 
at a temperature of less than 73** of Fahren- 
heit's thermometer." 

Horace Avory for the appellants. — The 
magistrate was wrong. This composition 
is petroleum within the meaning of the 
Petroleum Acts, 1871 and 1879. Petroleum 
is none the less petroleum because it is 
mixed with other ingredients. The other 
ingredients may not of themselves give off 
an inflammable vapour, but this composition 
fails to pass the test prescribed by the Legis- 
lature. It gives off an inflammable vapour 
at a temperature of 73® Fahrenheit. It is 
within the mischief and danger which the 
Act was passed to prevent. He cited Pharma- 
ceutical Society v. Armson (supra), 

AtherUy Jones, Q.C. (F. Newholt with him), 
for the respondents.— There is no danger 
from this composition stored as it is in her- 
metically sealed drums. Petroleum is not 
present in sufficient quantity to make this 
composition petroleum within the Act, nor 
can it be said to be a " product of petroleum." 

Grantham, J. — This is a difficult case, and 
I think I may say I am sorry that I am 
obliged to come to the decision that I have 
come to because I am always extremely 
sorry to give a decision that will in any 
way hamper the trade of people who 
are carrying on a legitimate business, as 
there is evidence that the business carried on 
in this case is. But we have to construe an 
Act of Parliament and I think that we can 
only construe it in the way that we are 
asked to by Mr, Avory , viz., to say that 
this material is petroleum, because it does 
not cease to be petroleum from the fact 
that it is mixed with something else. You 
start with 33 per cent, of petroleum, you 
put it in linseed oil and pigment and pro- 
bably other things, but that does not 
prevent that which you start with, viz., the 
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33 per cent, from being petroleum. It is 
petroleum and nothing will prevent it being 
petroleum in the way of mixing it with 
something else. Yon may mix it with 
something else in such a quantity that it 
will not throw off inflammable vapour, and 
that is what I should have expected would 
have been the result here. But on the case 
as it is stated it seems that I have got to 
deal with a product which is admittedly 
dangerous within the provision of the Act 
of Parliament. I do not myself, I confess, 
quite understand the phraseology that is 
used in the case, but we are told that it is 
the result of a compromise between the two 
parties. However, be it a compromise or 
not, there is the fact that when the composi- 
tion itself is tested (I should have thought 
it would have been a very difficult matter 
to test), but whether it is or not when it is 
tested and heated it does throw off an in- 
flammable vapour at 73*" Fahrenheit. What 
the meaning of that 25 per cent, of the 
petroleum thrown off in inflammable vapour 
is I do not know, but I assume that the 
whole of it consisted of an amalgam as 
it were, that the whole thing was mixed 
up together. I rather gather from the find- 
ing of the learned magistrate that he 
thought that the material must still be 
petroleum in every sense of the word, and 
that it is not in any way mixed with the 
other ingredients in such a way as to 
prevent the volatile vapour from rising 
and being thrown off at a temperature of 
73^ Fahrenheit. I gather that when this 
material is tested in the usual way somehow 
or other this inflammable vapour is thrown 
off, and it is the petroleum which no doubt 
is thrown off. Then, that being so, see where 
the danger comes in ; the danger arises in all 
these things from the fact that the in- 
flammable vapour when ignited is brought 
into contact with other materials that may 
or may not be inflammable in themselves. 
If they are not inflammable very little harm 
can result. But you have got here ingre- 
dients which are in themselves inflammable 
although they may not throw off an inflam- 
mable vapour at a temperature of 76^* Fahren- 
heit. But that is immaterial because you 
have got your fire and your heat, and 
when you have got your fire playing about 
on this substance, which is the way it is done 
when it is tested, and a light is applied when 
it gets up to a temperature of TO^ — whiclus t 
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London C. C. v. Housapfels Composition 
Company, Limited. 
the temperatare at which it will throw off 
the inflammable vapoar — ^there is the light 
homing and this vapoar catches fire. Then 
yon see this petroleum floating about and 
the vapoaron fire at the top of the substance, 
which at once brings up the temperature to 
fire heat. But it does more than that, be- 
cause it brings up the other ingredients to 
their burning point, and then we know what 
happens in other cases of disastrous fires 
where you get boiling oil on fire and it is im- 
possible to put it out. I do not know 
whether others rememher the disastrous fire 
in Tooley-street, but I recollect it myself 
Tery well indeed, in which the eminent head 
of the fire-brigade was killed, but on that 
occasion there was a large mass of boiling oil 
on fire floating down the river, and the river 
was apparently ablaze from London Bridge 
to Southwark. I was there myself and saw 
it, and it burnt from 12 o'clock at night till 
six o'clock the next morning, and during all 
that time the river was on fire. The casks of 
oil had got alight from the heat which sur- 
rounded them, and the oil got very hot and 
either burst the casks or ignited the casks, 
and then they burst and the result was that the 
boiling oil came pouring down into the river. 
Barges were burnt and people were burnt in 
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the barges. I myself saw a man jump from 
off a barge as it became enveloped in flames 
and I believe he fell into the water and was 
killed. This is an instance of where the 
danger comes in. The case finds that the 
substance does give off an inflammable vapour, 
therefore it is impossible to say it does not 
throw it off in the way I have described. I 
do not wish to prejudice the defendants, nor 
do I think they will be prejudiced, for the 
London County Council can give them a 
license, and then the difficulty ceases. If 
they have the materials stored in a proper place 
a license will be granted them, and I should 
think, bearing in mind what I have no doubt 
is the fact, namely, that this stuff is kept in 
hermetically sealed drums, a license would 
be given more readily for a place in which to 
store it than if it were simply stored in wooden 
casks. For these reasons I think there should 
be judgment for the appellants. 

Lawrance, J. — I entirely agree and have 
nothing to add. 

Appeal allowed. 

Solicitor for the appellants : W. A. Blax- 
land. 

Solicitors for the respondents : Stokes and 
Stokes. 
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NIX V, NOTTINGHAM JJ. 

Licensing Acts — Real resident holder and 
occapier of the dwelling-house— Beer- 
house Act, 1840 (3 & 4 Vict. c. 61), s. 1— 
Locus standi on appeal of objectors 
before the licensing justices. 

The appellant loas the iceekly tenant of a house, 
the property of a brewery company, to 
whom she paid rent. She also paid the 
poor rates in connection with the said 
house. She teas paid a salary by the 
brewery company to sell their beer, and all 
the profits arising from such sale vxis 
taken by them. 

Private persons who had objected to the grant 
of the license appeared and sought to be 
heard on (he argument in the special case. 

Held, that objectors to the renewal of a license 
have no right to be heard in the High 
Court on a case stated by quarter sessions, 

"Held further, by Grantham, J. (Lawrance, J., 
diss.), that the appellant was the real 
resident holder and occupier. 

Case stated by the court of quarter 
sessions in and for the county of 
Nottingham. 

Upon an appeal by the above-named 
appellant against a refusal by the respon- 
dents to grant to the appellant, Eliza Nix, 
a renewal certificate to apply for and hold 
an excise license to sell beer by retail to 
be consumed off the premises, known as 
No. 79, Dame Agnes-street, Nottingham, 
which said appeal was heard at the general 
quarter sessions of the peace, holden on the 
2nd of January, 1899, for the county of 
Nottingham, when upon hearing counsel for 
both parties, and further counsel for certain 
objectors who claimed to appear and inform 
the court of certain matters which they 
deemed to be material to the said issue 
between the parties, the said court dismissed 
the said appeal subject to the approval of 
the Queen's Bench Division of the High 
Court of Justice upon the following case, 
namely — 
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1. The appellant, Eliza Nix, was the 
holder of a license in respect of certain 
premises known as No. 79, Dame Agnes- 
street, in the city of Nottingham, to sell 
beer by retail to be consumed off the 
premises, which said license expired on the 
10th of October, 1898. The renewal of 
the certificate to apply for and hold the said 
license was objected to on the 5th of 
October, 1898, before the licensing justices 
of the city of Nottingham, and refused on 
the ground that the said Eliza Nix was not 
the real resident holder and occupier of the 
said premises within the meaning of the 
Beerhouse Act, 1840, and the other Acts 
amending the same. 

2. At the hearing of the said appeal before 
us the facts as to the holding and occupation 
of the said Eliza Nix were proved as 
follows, namely — 

That the premises in question were a 
dwelling-house and shop known as 79, Dame 
Agnes-street, in the city of Nottingham. 

That the said Eliza Nix had been in 
possesbion of the premises since the 20th of 
December, 1897, during the whole of which 
time she held a license in respect of such 
premises. The said Eliza Nix upon taking 
possession of the said premises as aforesaid 
paid a valuation amounting to 20/. to Eliza 
Heywood, the former tenant and licensee. 

The said Eliza Nix had been a weekly 
tenant of the Beeston Brewery Company 
since she first entered the premises, at a rent 
of 8a. a week, such rent being duly paid by 
her, and on the 5th of October, 18i^8, she still 
continued such tenant. 

At the hearing before the licensing justices 
of her application for a renewal of the said 
certificate the said Eliza Nix refused to 
produce any receipt for rent alleged to have 
been paid by her from time to time in respect 
of the said premises, and she stated that she 
had no written agreement of tenancy. 

The said Eliza Nix had always lived and 
slept in the said premises, occupying with her 
family the whole of the said dwelling-house, 
and had complete control over the same. 

The said Eliza Nix had paid in respect of 
such premises the poor rates as assessed. 

The said Eliza Nix sold in the said shop 
the beer of the Beeston Brewery Company, 
Limited, who were the owners of the said 
premises. The said Eliza Nix received a 
salary of I2s, a week from the Beeston 
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Brewery Company for selling their beer as 
their manager or servant, and accounted to 
the said company for the profits made upon 
the beer so sold by her on this account. 

The said Eliza Nix continued so to sell 
the beer of the said company up to the 5th 
of December, 1898, after which date she 
carried on the business for and on account of 
herself. 

3. Upon the above facts we were of the 
opinion that the said Eliza Nix was not in 
law the real resident holder and occupier of 
the said premises upon the 1st of October, 
1898, upon the ground that instead of receiv- 
ing the profits of the said business the said 
Eliza Nix received a salary, and had to account 
to the said company for all moneys received 
as aforesaid, and we confirmed the decision 
of the said justices of the city of Nottingham 
on that ground and ordered the appeal to be 
dismissed with costs. 

4. The question for the consideration of the 
court is whether we were right in law in 
holding that upon the aforesaid facts the 
said Eliza Nix was not the real resident 
holder and occupier of the said premises 
within the meaning of the Beerhouse Act, 
1840. If the court be of the opinion in the 
affirmative, then the order of the sessions is 
to be affirmed, if in the negative, then the 
said order of sessions is to be quashed, and 
the said appeal allowed. 

John Liell Francklin, 

Chairman. 

The Beerhouse Act, 1840(3 & 4 Vict. c. 61), 
8. 1, enacts : " No license to sell beer or 
cider by retail under the said recited Acts 
or this Act shall be granted to any person 
who shall not be the real resident holder and 
occupier of the dwelling-house in which he 
shall apply to be licensed.'* 

Hugo Young, Q.C. {Stevenson and Lindley 
with him), for the appellant.— The question 
is whether, on the facts found by the justices, 
they were correct in law in deciding that the 
appellant was not the real resident holder 
and occupier of the dwelling-house. Upon 
the facts as stated in the case they were 
wrong. The appellant paid rent for the 
dwelling-house, though as a test of whether 
a person is a real resident holder and occu- 
pier payment of rent is not material. An 
old servant or a gardener who is given a 
cottage rent free to live in is a real resident 
holder and occupier. The real tests are CD 
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Is the person really resident f (Here the 
appellant lives and sleeps upon the premises.) 
(2) Is the person in sole occupation? The 
appellant is in sole occupation in the present 
case. He cited Reg, ▼. Allmey, 35 «/. P. 534 ; 
Beg. V. Manchester J J,, [1899] 1 Q. B. 571. 

W. Appleion, for the justices.— The justices 
want this question decided. Is a mere 
servant of the brewery company who is 
holding and occupying merely in order to 
qualify to sell beer rightly held to be within 
the words of the Act as *' the real resident 
holder and occupier ? " The words are strong 
and distinct and ought to be strictly 
constituted; "real" must mean bo?id fide. 
All the forms have been gone through 
in this case, such as the payment of weekly 
rent, of the incoming valuation to the 
outgoing tenant, and the poor rates, but 
nevertheless the fact remains that the 
appellant is the servant of the brewery 
company to sell their beer. She is paid a 
weekly wage and has to obey their orders. 
She has no discretion as to the sale of the 
beer, and the profits have to be given over 
to the brewery company. It was never in- 
tended by the Legislature that a merely 
weekly servant of a brewery company, who 
could be dismissed by them at a week^s 
notice, should be the holder of the license in 
respect of the premises. 

Hextall applied to be heard on the part 
of three private persons, who had duly 
appeared below and opposed the grant of 
the license. If their views were not put 
before the court, the court would be only 
hearing one side. Even if the justices in 
the present case have appeared and argued 
they are not bound to do so, and a difficulty 
will arise in future cases if persons who have 
appeared and argued against the grant of 
the license are not allowed to put their 
views before the court on appeal. Beg. v. 
West Riding of Yorkshire JJ., [1898] 1 Q. B. 
603; 62 J. P. 197 ; Beg. v. Bmcman, [1898] 
1 Q. B. 663 ; 62 J. P. 374 ; Beg. v. Cotham, 
[1898] 1 Q. B. 802; 62 J. P. 435, are all 
authorities in favour of allowing persons 
who have been objectors below to argue on 
the special case. 

Stevenson^ contra — The persons who ap- 
peared and objected to the grant of the 
license have no right to appear on the argu- 
ment of the special case. iMapor of Tyne* 



Digitized by 



Google 



MAaiSTEBIAL OASES. 



Nix v. Nottingham JJ. 
mouth V. Attorney-General on the rdation of 
the Newcastle Breweries, [1809] Times, 17th, 
May.) 

Grantham, J.— I do not think that Mr. 
ffexkUl is entitled to be heard as represent- 
ing private persons who appeared and 
opposed the grant of the licenses before 
the justices. The cases quoted in support 
of the view that they have such right have 
no bearing on the present case. They are 
all cases where the justices have done some- 
thing which they had no right to do, where 
they have acted outside their jurisdiction, 
and the public are, therefore, the only persons 
who can appear. But in this case the parties 
wish to have it decided whether the tenancy 
is bond fide or not, and the objectors before 
the magistrates have no locus standi here. As 
to the main question here, I am sorry to say 
my brother Latcrance and I do not agree. It 
may be that I take too narrow a view of 
what our rights are. I do not think we have 
any right to draw any other inferences of 
fact than those set out by the justices. I 
think, on the facts set out before us in the 
special case, the appellant here is the real 
resident holder and occupier within the 
meaning of the statute. This tenement was 
occupied the year before by the appellant, and 
her position was well known. She asked for a 
renewal of her license, and then the objectors 
come forward and say that she is merely the 
servant of the brewery, and not the real 
resident holder and occupier of the premises. 
There is nothing in the Act to say that a 
servant of a brewery cannot be the real 
resident holder and occupier. Supposing 
that instead of a weekly she had a yearly 
tenancy, could it be said she was not the real 
holder and occupier? Yet the principle is 
the same. She actually paid her rent, for 
the justices have so found as a fact, and she 
also paid 202. to the old tenant on going into 
the premises. I do not know any reason 
why she should not earn 12s. a week by 
selling beer as mnch as by selling vegetables 
or anything else. It may be a good or a bad 
principle, but the Legislature has allowed 
managers who are really managers for 
brewery companies. Here the justices have 
found that she took these premises from the 
brewery company, paid a valuation to the 
outgoing tenant and rent to the company. 
It is true that the receipt for rent is not 
produced, but the justices found as a fact 
that she did pay rent and was a weekly 
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tenant. I do not think I ought to draw 
inferences that they have not drawn, and on 
their findings of fact I have come to the 
conclusion that the appellant was the real 
resident holder and occupier, and that this 
appeal ought to be allowed. 

Lawrance, J. — As to the first point as to 
whether persons who appeared and objected 
to the grant of the license before the justices 
have any right to appear and be heard on the 
argument of the special case, I am of 
the same opinion as my brother Grantham 
that they have no locus standi. As to the 
second point I have arrived at a contrary 
conclusion. The Beerhouse Act, 1840 (3 & 4 
Vict. c. 61), s. 1, is the only statute which 
deals with the ''real resident holder and 
occupier." The question is. Were the justices 
right in law in arriving at the decision that 
the appellant was not the "real resident 
holder and occupier '' of the premises in ques- 
tion ? She was a manager put into these pre- 
mises by the brewery company, liable to be 
turned out at a week's notice. She was 
simply and solely the servant of the brewery 
company. She was the occupier of the pre- 
mises it is true while she was there, and she 
was resident, but I do not think she was the 
holder of the premises. I think the matter 
is one of great importance, and I think the 
justices came to a right conclusion, and that 
the appeal ought to be dismissed, but as the 
court differs the order of the court of quarter 
sessions will stand. 

Appeal dismissed. 

Solicitors for the appellant : F. Osbaldeston 
and Company, for Green and Withams, 
Nottingham. 

Solicitors for the justices : T. B. and W. 
Nelson, for W. T. Cartwright, Nottingham. 
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COURT OF APPEAL. 



July 5. 

NIX AND ANOTHER r. NOTTINGHAM J J. ; 
NICHOLLS AND ANOTHER V, SAME. 

Licensing Acts —The Beerhouse Act, 1840 
(3 & 4 Vict. c. 61)—" Real resident holder 
and occupier '* — Meaning of. 

A, was the tenant of premises having an off' 
beer license, A. resided on the premises 
with her family as a weekly tenant, paying 
a rental of Ss. a week, and sold in the shap 
the beer of a brewery company, who were 
owner's of the premises and employed A. 
at a weekly salary of 12«., A, selling their 
beer and accounting to them for all the 
profits, which went to the brewery company. 

Held, ^at the fact of A, being a manager and 
paying all the profits to the brewery com' 
pany did not, in law, prevent the justices 
from holding that A. was the "real resideyit 
holder and occupier''^ within the meaning 
of the Beerhouse Act, 1840 (3 cfe 4 Vict, 
c, 61). 

Whether a person was or was not *' the real 
resident holder and occupier " was a ques' 
tion of fact for the justices to decide. 

Appeal from the judgment of the Queen's 
Bench Division {Grantham and Lawrance, 
JJ.), Lawrance, J,, dissenting, upon a case 
stated by the court of quarter sessions for 
the county of Nottingham held the 2nd of 
January, 1899. 

Upon the appeal of Eliza Nix from the 
refusal of the licensing justices of the city 
of Nottingham to renew her license, the 
following facts as to the holding and occupa- 
tion of the said Eliza Nix were proved, 
namely :— That the premises in question 
were a dwelling-house and shop known as 
No. 79, Dame Agnes-street, in the city of 
Nottingham. That the said Eliza Nix had 
been in possession of the said premises 
since the 20th of December, 1897, during the 
whole of which time she had held a license 
in respect of such premises. The said Eliza 
Nix, upon taking possession of the said pre- 
mises as aforesaid, paid a valuation amount- 
ing to 20/. to Eliza Heywood, the former 
tenant and licensee. The said Eliza Nix had 
been a weekly tenant of the Beeston 
Brewery Company since she first entered 
the premises at a rent of 8s, a week, such 
rent being duly paid by her, and on the 5th of 
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October, 1898, she still continued such tenant. 
At the hearing before the licensing justices 
of her application for a renewal of the said 
certificate the said Eliza Nix refused to pro- 
duce any receipt for rent alleged to have 
been paid by her from time to time in 
respect of the said premises, and she stated 
that she had no written agreement of 
tenancy. The said Eliza Nix had always 
lived and slept in the said premises, occupy- 
ing together with her family the whole of 
the said dwelling-house, and had complete 
control over the same. The said Eliza Nix 
had paid in respect of such premises the 
poor rates as assessed. The said Eliza Nix 
sold in the said shop the beer of the Beeston 
Brewery Company, Limited, who were the 
owners of the said premises. The said Eliza 
Nix received a salary of 12s, per week from 
the Beeston Brewery Company for selling 
their beer as their manager or servant, and 
accounted to the said company for the 
profits made upon the beer so sold by her on 
their account. The said Eliza Nix continued 
so to sell the beer of the said company up to 
the 5th of December, 1898, after which date 
she carried on the business for and on 
account of herself. Upon the above facts 
the quarter sessions were of opinion that the 
said Eliza Nix was not the real resident 
holder and occupier of the said premises 
upon the 5th of October, 1898, upon the 
ground that, instead of receiving the profits 
of the said business, she, the said Eliza Nix, 
received a salary, and had to account to the 
said company for all moneys received as 
aforesaid, and confirmed the decision of the 
said justices of the city of Nottingham on 
that ground. The question for the con- 
sideration of the court was whether the 
quarter sessions were right in law in holding 
that upon the aforesaid facts the said Eliza 
Nix was not the real resident holder and 
occupier of the said premises within the 
meaning of the Beerhouse Act, 1840. 

The Divisional Court were equally divided, 
' Grantham, J., being of opinion that the 
decision of the court of quarter sessions was 
wrong, Lawrance, J., that it was right. The 
decision of the quarter sessions therefore 
stood. Thereupon the present appeal was 
brought. 

Hugo Young, Q.C. iW. H. Stevenson and 
Lindley with him), for the appellants, cited 
9 Geo. 4, c 61, 8. 1 ; 1 WiU. 4, c. 64; 
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Nix v. Nottingham JJ. 
Reg, V. Allmey, 35 /. JP. 534; Reg. v. Man- 
chester J J,, [1899] 1 Q. B. 571 ; atiie, p. 360. 

Appleton, for the respondents, cited Booker 
V. Woody bB,A Ad, 1055 ; Reg, t. Kemittgton, 
12 Q, B. 654. 

Smith, L. J.— The difficalty in this case is 
the way it is presented to the court, and I 
doubt whether there is any point of law for 
us to decide. Section 1 of the Beerhouse 
Act, 1810, is as follows : "No license to sell 
beer or cider by retail under the said recited 
Acts or this Act shall be granted to any 
person who shall not be the real resident 
bolder and occupier of the dwelling-house in 
which he shall apply to be licensed." I think 
that the meaning of the words " no license 
. . . shall be granted to any person who shall 
not be the real resident owner and occupier " 
is that the fact whether a person is or is not 
the real resident holder and occupier is a 
question of fact for the justices to decide. 
I think that on the facts in this case there 
would have been grounds for holding that 
Mrs. Niz was not the real resident holder 
and occupier ; but the point for us is not 
that. The justices say that certain facts 
were proved. [His Lordship then read the 
facts in the special case enumerated supra.] 
In the case of NichoUs they might well 
have found that the rent was a sham, 
as the rent was after notice of objec- 
tion had been given. In the case of Niz, the 
brewery had paid 12«. a week salary to Mrs. 
Nix, and she paid back Ss., and if the justices 
had held that she was not a real resident 
holder and occupier, they would have had 
facts upon which so to hold. Having found 
these facts, what have the justices left to us ? 
They have not found that she was not a 
real resident holder and occupier. What is 
the question for us ? The justices on the 
above facts say, " We are of opinion that 
Mrs. Niz is not the real resident holder and 
occupier because she received a salary." I am 
of opinion that the fact of getting no profits 
is not enough to take Mrs. Niz out of the 
category of being the real resident holder 
and occupier. In the other case there is 
little to add. NichoUs did not pay rent until 
notice was given of opposition. Solely on 
account of the way the case is stated I find 
the same as Orantham, J., and the licenses 
will be granted. 

Vauohan Williams, L. J.— In my opinion 
the effect of section 1 of the Beerhouse 
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Act, 1840, is that the licensee must be, not 
only in name, but in substance the resident 
holder and occupier of the premises to be 
licensed. There may be real residence 
without real occupation. The question 
whether there is in substance a holding 
and occupation as well as a residence is a 
question of fact. In my judgment there 
was evidence in this case upon whicb the 
licensing justices were entitled to come to 
the conclusion at which they have arrived, 
and that conclusion has been affirmed by 
the quarter sessions. But the sessions did 
not however affirm it as a conclusion of 
fact. They seem to have considered it 
necessarily followed as a conclusion of law 
from the fact of the appellant being the 
servant of the brewery company and 
accountable to them for the profits of the 
business. In that I think the sessions were 
wrong. The mere fact that the appellant 
was accountable to the brewery company 
for the profits of the business, and was in 
receipt of a salary from them, does not 
necessarily lead to the conclusion, as a con- 
clusion of law, that she was not the real 
resident holder and occupier of the premises. 
Appeal allowed. 

Solicitors for the appellants : Osbaldeston 
and Company, for Green and Withams, 
Nottingham. 

Solicitors for the respondents : T .B. and W. 
Nelson, for Freeth, Bawson and Cartwright, 
Nottingham. 
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CARRITT v. godson and BON. 

Metropolis — Building used in part for 
purposes of trade and manufacture and 
in part as a dwelling-house — Public- 
house — London Building Act, 1894 
(57 & 58 Vict. c. ccxiiL), s. 74 (2). 

A public-house with dwelling-rooms above is 
not a building used in part for the purposes 
of trade or manufacture as a dwtlling- 
house within the London Building Act, 
1894 (57 d 68 Vict, c, ccxiii.), s, 74 (2). 



Digitized by 



Google 



THE JUSTIOE OF THE PEAOE. 



Oarbitt v. Godson and Son. 

Case stated by J. B. W. Bros, Esqaire, one 
of the magistrates of the police-courts of the 
metropolis, sitting at the Clerkenwell Police- 
court. 

1. The respondents were summoned 
before me for that about the beginning of 
October, 1898, in erecting a certain building, 
i,e., the ** Horse and Groom*' public-house. 
No. 137, St. John-street, in the parish of 
Clerkenwell, certain things were done in 
contravention of the London Building Act, 
1894 (57 & 58 Yict. c. ccxiii.), and that the 
appellant did, as district surveyor, on the 
16th of November, 1898, serve on the 
respondents a notice of irregularity requiring 
them to cause two things done in contraven- 
tion of the Act to be amended, and that the 
respondents had made default in complying 
with such notice contrary to section 153 of 
the said Act. 

2. Upon the hearing of the said summons 
the facts set out in the following paragraphs 
were either proved or admitted. 

3. The respondents were the builders 
engaged in erecting the said public-house 
called the " Horse and Groom," at No. 137 
St. John-street, Clerkenwell, a building 
exceeding 10 squares in area, and to be used 
as a fully licensed house, but not as a hotel, 
the ground floor consisting of a bar, lobby, 
lavatory, water-closet, and pot-room, as shown 
on the accompanying plan, the first floor 
consisting of a public room, water-closet, 
lavatory, spirit store-room, kitchen, larder, 
and scullery, the second and third floors con- 
sisting of bedrooms and living-rooms. It 
was further proved or admitted that the 
only means of communication between the 
various floors was a staircase terminating in 
the lobby on the ground floor, as is also 
shown on the accompanying plan, and that 
the licensee and his family would reside in 
the said building, and that the whole of the 
building in question was covered by the 
justices' and Excise licenses. 

4. The notice of the irregularity served on 
the respondents on the 16th of November, 
1898, required the respondents, among other 
things, to construct throughout of fire- 
resisting materials all passages, staircases, 
and other means of approach to the part to 
be used as a dwelling-house, as required by 
section 74 (2) of the said Act. 

6. In order to get from the street to the 
lobby and staircase before mentioned, it is 
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necessary to enter through an open lobby 
at the north-east angle of the premises, then 
to pass through a corridor at the back of two 
private bars and through a saloon bar, a 
distance of 22 yards to the said lobby, which 
gives access to the staircase. The door 
separating the said lobby giving access to the 
staircase from the bar is to be, and the 
staircase itself and the said lobby giving 
access to the staircase are, constructed of 
fire-resisting materials, but the floor of the 
open lobby at the north-east angle of the 
premises and the floor and other parts of the 
said corridor and saloon bar are not of fire- 
resisting materials. 

6. The lobby, which gives access to the 
staircase, also opens into a back-yard ex- 
tending for the whole width of the house 
and to a depth of 100 feet, surrounded in 
part by buildings and in part by a wall 
8 feet high at its lowest part. There is no 
exit from the yard except that which leads 
into the said lobby giving access to the 
staircase. 

7. The plan of the ground floor of the said 
building, which is annexed hereto, marked A., 
is a correct plan. 

8. It was contended on behalf of the 
appellant that the building in question was a 
bailding used in part for purposes of trade 
and used in part as a dwelUng-house, and 
was used within the meaning of section 74 (2) 
of the said Act, and that the way through the 
bar of the said public-house to the said 
lobby giving access to the staircase and the 
staircase was, under the circumstances, a 
means of approach to the part of the said 
building to be used as a dwelling-house 
within the meaning of the said sub-section, 
and that not being constructed throughout 
of fire-resisting materials it was in contraven- 
tion of the said Act. 

9. It was contended on behalf of the 
respondents that the building in question was 
not a building used in part for puri>oses of 
trade and in part as a dwelling-house, and 
that it was not so used within the meaning 
of section 74 (2) of the said Act, and that, 
even if it was, that the way through the bar 
of the said public-house to the lobby was not 
a means of approach to the part of the said 
building to be used as a dwelling-house 
within the meaning of the said sub-section. 

10. I was of opinion that the building was 
not a building intended to be used in part 
for the purposes of trade and in part as a 
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dwelling-bouse within the meaning of the 
said Act ; I held that, even if it was, the way 
throagh the bar to the said lobby giving 
access to the staircase was not under the 
circumstances a means of approach to the 
part of the said building to be used as a 
dwelling-house, and Idismissed the summons. 

11. The question for the opinion of the 
court is whether my decision was right in 
law ; if it was, the summons is to stand dis- 
missed, if otherwise, the case is to be 
remitted to me with the opinion of the 
court thereon. 

J. Bbos. 

The London Building Act, 1894 (57 & 58 
Vict. c. coziii.), s. 74 (2), provides : " In every 
building exceeding 10 squares in area used in 
part for purposes of trade or manufacture 
and in part as a dwelling-house the part used 
for purposes of trade or manufacture shall 
be separated from the part used as a 
dwelling-house by walls and floors consisting 
of flre-resisting materials, and all passages, 
staircases and other means of approach to the 
part used as a dwelling-house shall be con- 
structed of fire-resisting materials." 

Avory for the appellant. — This public- 
house is a building used "in part for the 
purposes of trade and in part as a dwelling- 
house." Therefore, the ordinary means of 
approach from the bar and public rooms to 
the dwelling-rooms should be of fire-resisting 
materials. It was not correct to say that the 
way out from the residing part of the house 
to the enclosed yard was a means of approach, 
and even assuming that it was it was not 
constructed of fire-resisting materials. The 
remedy in these cases is that, if it is impossible 
to make the part of the buildini; in which 
the trade was carried on fireproof, then a 
separate approach to the part used as a 
dweUing-bonse should be constructed. 

Wooiten for the respondents.— The build- 
ing is not within the section, it is not a build- 
ing used in part for purposes of trade or 
manufacture and in part as a dwelling-house. 
The whole building is used for the purposes 
of trade — the trade of a publican. It was all 
licensed. In another sense it might be said 
to be all a dwelling-house. He referred to 
the Licensing Act, 1872 (35 & 36 Yict. c. 94), 
s. 25, and the Inland Bevenue Act, 18^ 
(43 & 44 Vict. c. 20), s. 43. There is a suffi- 
cient way into the dwelling-house from the 
yard. The only communication between 
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that and the bar is closed by a fireproof door. 
The section was never meant to apply to a 
public-house except in cases where a definite 
line could be drawn between the part of the 
building used as a dwelling-house and the 
part used for purposes of trade or manu- 
facture. Here no such line can be drawn. 

Day, J. — There seems to me to be a very 
great difficulty in applying this section to a 
building of this description. That is to 
say, if you measure it in the way Mr. Avory 
has measured it it seems to me to be clear 
that it is a building containing a sufficient 
number of square feet to come within it; 
nevertheless, I find considerable difficulty 
in applying the particular language to the 
building in question. The words of the 
section are : " In every building exceeding 
10 squares in area used in part for the 
purposes of trade or manufacture and in 
part as a dwelling-house the part used for 
the purpose of trade or manufacture shall 
be separated from the part used as a 
dwelling-house by walls and floors con- 
structed of fire-resisting materials." Now 
I confess that I do not see how it can be 
said that this building is used in part '* for 
the purposes of trade or manufacture." 
Ordinarily speaking, I should understand 
the expression "for the purposes of trade 
or manufacture" as pointing to something 
in the nature of a manufactory or a manufac- 
turing business, but here trade is said to 
apply to any trade, and a licensed victualler 
is said to carry on a trade, and, therefore, 
that he carries on the trade of a licensed 
victualler on these premises and also uses 
part of them as a dwelling-house; he 
carries on the business of a licensed 
victualler all through the house, and he resides 
in the house as far as it is necessary for a 
licensed victualler to reside in it. He 
simply resides in some portion of the house, 
as any licensed victualler does, and some 
other portions of it are used for the purpose 
of entertaining his guests. I am quite at a 
loss to say this comes within the description 
of a house ** used in part for the purposes of 
a trade or manufacture and in part as a 
dwelling-house." It seems to me to fail in 
answering to that description. I cannot 
understand bow this can be said to fail to 
carry out the provisions of the Act, when 
there is a means of communication through this 
open area or space, into which undoubtedly 
he has carried a staircase, which staircase 
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complies with all the proviBions of the Act. 
He has provided a staircase leading into the 
open space, such as it is, and it is made of non- 
inSammable material, as the statute requires ; 
it is true they might want it in a more con- 
venient or accessible or pleasant way than by 
walking right through along the basement, 
where you could come out at the front door, 
and that is not made of non-inflammable 
materials, but is made of such materials as 
would or might take fire, but at the same 
time every provision is made for the safety 
of the people who may be living on 
the upper floors of the building, and 
if there are any people living there 
they could get down the stairs and so on to 
the open space, which is large and com- 
prehensive enough to hold all the people who 
may be dwelling in the house, and when they 
get there they would be, so far as I can under- 
stand it, in perfect safety, where flames could 
not reach them, or at any rate for a length of 
time absolutely sufficient to enable the 
officers of the fire-brigade to extricate them. 
I do not myself see any danger or mischief. 
I do not see that Mr. Brosoughc to have con- 
victed in this case. He has not gone wrong 
in not doing so, and I think therefore his 
decision ought to be upheld. I do not pro- 
fess to understand all the language of the 
section, but I see very well that Mr. Bros has 
put a construction upon it v^hich is not at all 
unreasonable having regard to the nature of 
the case itself. I therefore think his deci- 
sion must be upheld. 

Laws AN CB, J. — I am of the same opinion. 
I think sub-section (2) of section 74 does not 
apply to a building in the position of this 
particular public-house, but that what it was 
intended to apply to was the ordinary case of 
a shop or room or rooms in which some 
manufacture was carried on above a 
dwelling-house. What the section provides 
is that all the passages in the dwelling-house 
and the staircases and other means of 
approach shall be constructed of fire- 
resisting materials. There is no difficulty 
in doing that in an ordinary case. You see 
in nearly nine shops out of every hundred 
an entrance to the shop and an entrance to 
the house with a wall between them, and 
that m nst be constructed in a particular manner 
and the approach must be made of fire-resist- 
ing materials. Now in this case you have got 
a trade, and it is a trade no doubt which is 
carried on, and necessarily carried on, in a 
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dwelling-house, and you cannot carry it on 
anywhere else. The room is pan of the 
dwelling-house. There is no separate part 
where yon carry on the business of a public- 
house, and the part above where the manager 
or owner is living by himself or with his 
family is part of the house. They are all 
mixed up together, and I think the conclusion 
arrived at by the learned police magistrate 
was correct on that part of the case. I need 
not say anything on the second point, because 
if the magistrate is correct on that first point 
there is an end of the matter, but looking at 
the object of the section the object 
clearly was to ensure safety to people 
who were liable to be burnt. My learned 
brother has already pointed out that you can 
go into the back-yard, where you might 
perhaps get scorched, not necessarily burnt, 
and you would get at all events some advan- 
tage from that, and the object which it 
is desired to attain by the section is 
partly obtained, which is always something 
to be thankful for. But then what is 
said here on behalf of the appellant 
is this— Mr. Avory is driven to say 
if you have got to come through a shop, 
or whatever it may be, through a room, I 
do not mind what material you may have 
in it, you may have it all hung with the 
lightest muslin, you may bum your head 
and body as much as you like as you come 
through, but what the London County 
Council insist upon is that yon must have a 
fire-resisting floor so that you may not burn 
your feet as you come through. That is the 
total result of the whole thing, if it were 
carried out in the manner suggested. Now, 
I very much object myself to being in any 
way a party to any scheme whatever of 
enabling people to indirectly carry out some- 
thing which is not absolutely provided for 
by the Act of Parliament. There can be 
no doubt that the object in this particular 
case is to attempt to get us to decide some- 
thing which was not contemplated by the 
statute, which has made no provision for 
it. I have no doubt that what was intended 
and what would have been a very just thing 
to say was that no part of a house used 
for the purpose of a dwelling-house should 
be constructed which had not a separate 
access to a public street. That is no doubt 
what was intended, but the effect of trying 
to introduce it in this way would be to pro- 
duce the absurd result which I have 
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pointed oat I think, therefore, the learned 
magfistrate was justified in coming to the 
decision which he did on both grounds. 
No doubt one was quite enough, but if not 
one there are both of them there. I quite 
agree that this was not a dwelling-house 
in the sense contended for, and if it was, 
then I also agree with him that, under the 
circumstances of this case, there was an 
approach which was a proper approach and 
which was in accordance with the terms of 
the 74th section of the statute in question. 
Appeal difmiBsed. 

Solicitor for the appellant : W. A. 
Blazland. 

Solicitors for the respondents : Lay ton. 
Sons, and Lendon. 
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ELLIOTT AND COMPANY V, LONDON COUNTY 
COUNCIL. 

Metropolis — Coal office in yard of railway 
company — Building erected for "the 
purposes of, or in connection with, the 
traffic of the railway company "—London 
Building Act, 1894 (57 & 58 Vict, 
c. ccxiii.), as. 84, 86, 200 (3) («). 

Hie appellants, who were coal merchants, 
erected on the premises of the railway 
company, and by their permission^ a 
wooden structure without the license of the 
respondents. The structure was used as 
an office in connection with the sale of coal 
by the appellants, and the railway company 
used to deliver their advice notes as to the 
arrival of coed consigned to the appellants. 

Held, that the structure was one used for or in 
connection with the traffic of the railway 
company within the meaning of the London 
Building Act, 1894, s, 86, and was, therefore, 



Case stated by H. Curtis Bennett, Esquire, 
one of the magistrates of the police-courts of 
the metropolis sitting at the Marylebone 
Police-court. 

1. At a court of summary jurisdiction held 
before me at Marylebone Police-court on 
the 25th of November, 1898, two summonses 
were heard which had been taken out under 

327 



63 J. P. 646. 

section 200 (3) («>) of the London Building 
Act, 1894 (57 & 58 Vict. c. ccxiii., local), herein- 
after referred to as the Act, as amended by 
the London Building Act, 1894, Amendment 
Act, 1898 (61 & 62 Vict. c. cxxxvii., local) by the 
London County Council, hereinafter called 
the respondents, against J. Elliott and 
Company, coal merchants (hereinafter called 
the appellants), alleging in the one case that 
on or about the 9th of August, 1898, the 
appellants, in the yard of the Great Central 
Bailway Company (hereinafter called the 
railway company), at Carlisle-street, Maryle- 
bone, did unlawfully set up, and in the other 
case that they did, on the 18th of October, 
1898, at the same place, unlawfully retain a 
wooden structure to which Part VII. of the 
Act applied, without having first obtained a 
license as required by that part of the Act, 
and after hearing the parties and the 
evidence adduced by them and the argu- 
ments of their legal representatives, I 
thereupon convicted the appellants of the 
offence charged against them in each of the 
said summonses, and ordered them to pay 
a penalty of 58. on each summons, and five 
guineas as costs, subject to the following 
case:— 

2. Upon the hearing of the summons the 
following facts were either proved before me 
or admitted by both parties. 

(1) The appellants are coal merchants and 
coal agents carrying on their business at 
50, Grove-road, Marylebone, and else- 
where, and are in the habit of having 
large quantities of coal consigned to them 
at their wharf in the coal-yard and dep6t 
of the Great Central Bailway Company 
in Carlisle-street, Marylebone, such coal 
being carried thereto from the coalfields 
whence it is brought by the railway 
company. 

(2) The said yard extends over an area of 
five acres or thereabouts and the premises 
are the exclusive property of the railway 
company, it is surrounded by a wall 10 
or 11 feet high and has an entrance gate 
from Carlisle-street which is closed at 
night and opened in the morning. 

(3) The arrangements and disposition of 
the said yard are such that the lines of the 
railway company are connected with a 

• number of sidings on to which the trucks 
of coal after arrival at the saiddepdt are 
shunted by means of turn-tables at the 
outer or Huntsworth-terraoeend of each 
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Biding. In response to an application 
made for accommodation to the railway 
company by the appellants among other 
coal merchants the railway company haye 
allowed certain structures to be placed at 
the corner of Lnton-street end of each 
siding, the said structures being built in 
the same way and of the same materials 
and being occupied on the same terms as 
the structures in the summons referred to 
and hereinafter more particularly de- 
scribed. The said structure is occupied 
by the appellants, and is used solely by and 
for the purposes of the appellants and 
their servants and is not used by or for 
the purposes of the railway company. 
The other said structures are used and 
occupied by certain coal merchants at the 
said coal-yard for the same purposes and 
are held by them on the same condi- 
tions in regard to the railway company as 
in the case of the appellants. 

(4.) On or about the 9th of August, 1898, 
the appellants, having received permis- 
sion from the railway company so to do, 
caused to be erected at their own 
expense on the premises of the railway 
company, and in accordance with plans 
supplied to them by the railway com- 
pany, at a point just within the entrance 
gate of the said coal-yard, and against 
an inner wall thereof that runs from 
Huntsworth-terrace end towards Luton- 
street, the said structure hereinbefore 
referred to, that is to say, a structure 
lift. 9in. long, 6ft. 9in. wide, and 
8ft. 9in. high, which was placed upon 
three wooden sleepers, and constructed 
of wooden upright and cross pieces, lined 
with match-boarding and felt, and 
covered externally with corrugated iron. 
The said structure is occupied by the 
appellants and their employ^ as a coal- 
office, and connected with their said 
wharf upon the company's premises for 
the purpose of receiving and executing 
orders for and distributing to small 
dealers and consumers the coal so con- 
signed to the appellants at their said 
wharf, and carried by the railway com- 
pany, but such structure is removable 
at the will of the railway company, there 
being no formal agreement of any kind 
between the railway company and the 
appellants as to the latter's tenure thereof, 
and no rent is at present being paid by 
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the appellants to the railway company 
in respect of their occupation of the 
said structure. The said structure is not 
held by the appellants upon any formal 
agreement, nor do they at present pay 
any rent to the company for the use of 
it, or the land upon which it is erected. 
The said structure is a wooden structure 
erected according to plans supplied by 
the railway company, and is a wooden 
structure within the meaning of section 
84 of the Act, and it was on the date 
aforesaid erected, and on the 18th of 
October remained, by the appellants 
without any approval or license in that 
behalf of the respondents. 
(5.) The manner in which coal is dealt 
with after arrival at the said coal-yard 
is as follows. The merchant to whom 
the coal is consigned is at once informed 
by the railway company of its arrival by 
means of an advice note delivered by 
the railway company by hand at 
the structure within the said yard 
occupied by such merchant, and notice 
is given to him that the trucks of coal 
have arrived consigned to his order, and 
must be unloaded at once, and that 
after six clear days siding rent at the 
rate of 6c2. per truck per day will be 
charged until the trucks are released. 
When a customer comes to the said 
yard for coal a ticket is given him by 
the coal merchant from whom he has 
purchased the coal, the portion of which 
ticket instructs the coal merchant's men 
at the wharf or siding where the coal 
is stored to load for the customer the 
quantity of the coal specified on the 
face of the ticket. After the coal 
merchant's men have loaded the specified 
quantity of coal as aforesaid the coal 
merchant's foreman at his wharf or 
siding fills up and hands to the customer 
the other portion of the said ticket, 
which is addressed to and has to be 
presented to the clerk in charge of the 
railway company's weigh-bridge in the 
said yard (such clerk being an employ^ 
of the railway company) before the 
customer's cart and waggon can leave 
the said yard, and which said portion of 
the ticket shows the amount of coal 
loaded for the customer, and which he is 
entitled to take out of the yard. The 
customer's cart or waggon on first going 
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into the said yard is weighed at the said 
weigh-bridge of the railway company 
before loading commenoes to ascertain 
the tare ; a record is made of this, and 
when the cart or waggon is loaded and 
ready to leave the said yard it has to 
pass over the said weigh-bridge again so 
that the railway company may know 
that the particular customer is only 
taking away that amount of coal to 
which he is properly entitled, so that the 
unauthorised removal or purloining of 
coal may as far as possible be prevented. 

(6.) It is convenient to the appellants and 
the railway company for the proper 
conduct and management of the business 
transacted between them as aforesaid in 
connection with the appellants* share of 
the coal traffic of the railway company 
that the appellants should have in close 
proximity to the point where the rail- 
way company deliver the coal a structure 
of the nature of an office, wherein they 
can dispose of their clerical business in 
connection with (o) the delivery of coal 
to them by the railway company; (6) 
the speedy clearing of coal from the 
wharf near the sidings of the railway 
company, which is a matter of impor- 
tance both to the coal merchant and the 
railway company, the former desiring to 
avoid the payment of a siding rent in 
respect of uncleared trucks, and the 
latter desiring their trucks to be cleared 
and avaUable for use again as soon as 
possible ; and (c) the receipt of orders 
for the sale of coal, and it is more 
convenient for the conduct of the said 
business that such office should be 
situate on the premises of the railway 
company and within the said yard than 
outside it. There would probably be no 
further use for the said structure so 
occupied as an office by the appellants as 
aforesaid if for any reason the coal 
traffic of the company were to come to 
an end, or if the appellants ceased to have 
coal consigned to them by the railway 
company's line. 

3. On these facts it was contended for the 
respondents that the said structure erected 
and retained by the appellants as afore- 
said was not used for the purposes of and 
in connection with the traffic of the railway 
company, and was therefore not exempt 
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under section 86 of the Act from the 
operations of Part VII. of the Act. 

4. On the part of the appellants it was 
contended that the said structure was used 
for the purposes of and in connection with the 
traffic of the railway company, and that it 
did come within section 86 of the Act and 
was exempt from the necessity of a license. 

5. Copies of the following documents 
which were put in evidence before me accom- 
pany and form part of this case. 

The two summonses. 

Plan of coal-yard and depdt. 

Plan of the structure complained of. 

The advice notes used by the railway com- 
pany and delivered to the appellants and 
other consignees of coal at the said 
depdt on arrival of coal thereat. 

Loading and weigh-bridge ticket used by the 
appellants. 

6. I found that the said structure did not 
come within the words, and was in point of 
fact not used for the purpose of or in con- 
nection with the traffic of the railway 
company, and was therefore not exempt from 
the necessity of a license, and I convicted 
the appellants on both summonses. 

The question for the opinion of the court 
is whether, upon the facts above stated, I 
came to a correct determination in point of 
law. 

H. Curtis Bennett. 

The London Building Act, 1894 (57 & 58 
Vict. c. ccxiii.), s. 84, provides : " No person 
shall set up in any place any wooden struc- 
ture (unless it be exempt from the opera- 
tion of this part of the Act) [except hoardings 
enclosing vacant land and not exceeding 
in any part 12 feet in height] without having 
first obtained for that purpose a license from 
the council, and the license may contain 
such provisions with respect to the structure 
and the time for which it is to be permitted 
to continue in the said place as the council 
think expedient. 

Section 86 provides : " Structures or erec- 
tions erected or set up upon premises of any 
railway company and used for the purposes 
of or in connection with the traffic of such 
railway company shall be exempt from the 
operation of this part of the Act." 

Section 200 (3) («) : "Every person who 
sets up. erects, or adapts any building or 
structure to which Part VII. of this Act 
applies without having obtained any license 
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required by that part of this Act, or makes 
default in observing any of the conditions 
contained in such license, shall be liable to 
a penalty not ezoeedin^yf 20^. a day during 
every part of the continuance of the non- 
compliance of the order of the court in 
reference to the matters aforesaid." 

C. A, Russell, Q.ri. {Lewis Coward with 
him), for the appellants.— The mag:istrate 
was wrong, he finds as a fact that this 
building was not used in connection with the 
traffic of the railway, but as he sets out the 
specific findings on which he bases that view 
the court can review it. Section 86 takes 
the case of this structure out of the operation 
of section 84. This building is erected on 
the premises of the railway company, and 
inasmuch as it is used to give notice of 
the arrival of coal, the speedy unloading of 
which is important to the traffic of the 
railway company, it is a building ** used in 
connection with the traffic of the railway 
company." 

Avory {Daldy with him) for the respon- 
dents. — The magistrate's finding of fact ought 
not to be disturbed. The office here is used 
by the appellants as a coal-office to receive 
orders for coal. It cannot be said that the 
sending of an advice note there by the 
railway company as to the arrival of coal 
makes it a building used for, or in connection 
with, the traffic of the railway company. 
Moreover, the traffic of the railway company 
ceases the moment the coal has arrived and 
is delivered at their siding. It lies there at 
the appellants' risk, and they have to take 
steps to unload it. The railway company 
have nothing further to do with it. All the 
railway company say is that if it is not 
removed within a certain time siding rent 
will be charged. The place is an office used 
by the appellants for the clerical part of 
their business in the distribution of coal. 
The decision in Coole v. Lovegrove, [1893] 
2 Q. -B. 44 ; 57 J, P. 647, is directly in point. 
He also referred to Manchester, Sheffield, and 
Lincolnshire Railway Company v. Guardians 
of Bamshy Union, 67 L, T. 119 ; 56 J. P. 679. 
Day, J. — I have no doubt whatever that 
this appeal must be allowed, and I think that 
the magistrate was wrong in the conclusion 
at which he arrived. I am clearly of opinion 
that this shanty, such as it is, is a structure 
or erection which has been erected or set up 
upon the premises of the railway company, 
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and is used for the purpose of, or in connec- 
tion with, the traffic of that company, and 
therefore that it is exempted from the opera- 
tion of this part of the Act. I am dearly 
of that opinion — that it was used exclusively 
for the purposes of, or in connection with, the 
traffic of such railway company, and that it 
had no other reason for its existence except 
for use in connection with the traffic of the 
railway company. 

Lawrance, J.— I am of the same opinion. 
I think the learned magistrate in paragraph 
6 of the case has stated exactly the conclu- 
sion which I should have arrived at myself, 
and one only wonders that, when he came 
to arrive at the result, be was not guided by 
his own language. '* It is convenient to the 
appellants and the railway company for the 
proper conduct and management of the busi- 
ness transacted between them as aforesaid 
in connection with the appellants' share of 
the coal traffic of the railway company that 
the appellants should have, in close proximity 
to the point where the railway company 
deliver the coal, a structure in the nature of 
an office wherein they can dispose of their 
clerical business in connection with (a) the 
delivery of coal to them by the railway com- 
pany ; (6) the speedy clearing of coal from 
the wharf near the sidings of the railway 
company '* by the appellants, and so on. A 
stronger statement of the fact one could 
not find I think in any case. After that state- 
ment of fact it seems to me difficult to under- 
stand upon what ground he arrived at that 
conclusion. So far as the two cases which 
have been brought before us are concerned the 
words in those cases were entirely different. 
In the case of Coole v. Lovegrove (supra'), which 
I see was argued in 1893, the question was 
whether the buildings there were used for 
the purposes of a canal, and the case only 
required to be stated to show that they 
were not. In that case they had put up a 
shed and let it to someone to chop wood 
in, and the only way it was attempted to 
show that it was used for the purpose of 
the canal was that all the wood was to be 
brought by the canal on the principle of 
letting a man a place and saying if I let 
you that shop I will supply you with goods, 
or something of that sort. The other case 
was with regard to words which were entirely 
different. In the Manchester, Sheffield, and 
Lincolnshire Railioay Company^s case the 
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baildings belonged to the railway company 
and were used for the parpoaes of snch 
railway under an Act of Parliament. In 
that case the company npon a piece of 
waste gronnd had bailt houses for their 
men, and the question was whether those 
were used for the purposes of the rail- 
way company under an Act of Parlia- 
ment or not. It is obvious that they 
were not. I am not particularly concerned 
in standing up for the juds^ment because it 
happens to be a judgment of my own, but I 
should have thought that the statement itself 
was sufficient. I see that Mr. Russell in that 
case tried to persuade us that they were 
within the Act, but in this case the words are 
entirely different. " Structures or erections 
erected or set up upon the premises of any 
railway company and used for the purposes 
of, or in connection with, the traffic of such 
railway company." Taking that in connec- 
tion with the statement in paragraph 6 of the 
learned magistrate's case, where he says it was 
convenient for both of them in connection 
with the coal traffic, the object of the company 
being to get the coal away as quickly as 
they could, and not quite as Mr. Avory said 
that a mere ticket would be given up at this 
place, but the coal would have to be weighed 
at this place before it got out of the yard 
at all. I think it is a clear case. The great 
object of the company was to have someone 
on the spot so that the trucks could be dis- 
charged as quickly as possible, and fresh coal 
be brought in. I therefore think that the 
conclusion drawn by the learned magistrate 
was erroneous, and the appeal must be 

*1*<^^«^- Appeal allowed. 

Solicitors for the appellants : Cunliffe and 
Davenport 

Solicitor for the respondents : W. A. 
Blaxland. 
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July 4, 5. 
STOCK V. MEAKIN. 

Public health— Street— Charge on premises 
— Date — Completion of works — Final 
apportionment—Public Heal'h Act, 1875 
(38 & 39 Vict. c. 65), ss. 150, 257— Private 
Street Works Act, 1892 (55 & 56 Vict, 
c. 57), s. 13. 

In an action by a purchaser to recover from a 
vendor a sum of money in respect of certain 
private street works executed by a distriH 
council under the Private Street Works 
Act, 1892, 

Held, that the Private Street Works Act, 1892, 
must be construed as one with the Public 
Health Act, 1875 ; the authorities under 
the Act of 1875 applied, and the charge took 
effect from the completion of the works, and 
not from the final apportionment. 

Action by William Stock, the purchaser of 
freehold property, to recover from Frederick 
Meakin, the vendor, a sum of r30/. \As. and 
mterest in respect of certain private street 
works executed by the West Ham District 
Council under the Private Street Works Act, 
1892. 

By an agreement made the 10th of October, 
1898, the defendant, Frederick Meakin, agreed 
to sell to the agent of the plaintiff, William 
Stock, in fee simple, in possession for 1,500^., 
a piece of freehold land situate in the 
parish of West Ham, in the county of Essex. 
Clause 2 provided that the purchase was to be 
completed on the 11th of November, 1899, 
when the purchaser was to be let into posses- 
sion, and up to that day " all rent (if any) 
and outgoings" were if necessary to be 
apportioned. 

Clause 4 provided that the property was 
sold subject to " alliqnit, chief and other rents, 
rights of light and other easements (if any) 
affecting the same, and to any subsisting 
liability to repair party-walls, fences, roads 
or streets." The land agreed to be sold 
abutted on two private roads, Lansdowne- 
road and Qneen's-road, and the purchaser by 
his requisitions asked, '* Are Lansdowne and 
Queen^s-roads taken to by the parish, and are 
all charges in connection therewith paid?" 
The vendor replied that he did not know, 
but that he had never had to pay any charges 
for the roads. 
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By an indenture dated the 22nd of Novem- 
ber, 1898, after reciting that the vendor 
agreed to sell to the purchaser free from 
incambranoes, the vendor, as beneficial 
owner, conveyed and confirmed to the pur- 
chaser the piece of land. On the 29th of 
December, 1898, the purchaser received notice 
from the West Ham District Council of a 
final apportionment of 130/. lis. in respect of 
private street works executed by the council 
in the Queen's-road. 

The works were completed on the 26th of 
July, 1898. 

The requisite notices had been duly 
published and the provisional apportionment 
of the costs of the works made, but the 
vendor knew nothing about the matter, as 
he himself had only recently bought the 
property. The purchaser paid the 130/. 14«. 

The question was whether this sum was a 
charge on the premises from the 26th of 
July, 1898, the date of the completion of the 
works, in which case the vendor was liable, 
or from the 29th of November, 1898, the 
date of the final apportionment, in which 
case the purchaser was liable. 

The Private Street Works Act, 1892, s. 1, 
provides : '* This Act may be cited as ' the 
Private Street Works Act, 1892/ and shall 
be construed as one with the Public Health 
Acts, and shall extend only to England ; and 
this Act and the Public Health Acts may be 
cited together as the ' Public Health Acts.' " 

Section 13 provides : " Any premises 
included in the final apportionment, and 
all estates and interests from time to time 
therein, shall stand and remain charged (to the 
like extent and effect as under section 257 
of the Public Health Act, 1875), with the sum 
finally apportioned on them, or if objection 
has been made against the final apportionment 
with the sum determined to be due as from 
the date of the final apportionment with 
interest . . .** 

Section 257 of the Public Health Act, 1875, 
provides: " Where any local authority have 
incurred expenses for the repayment whereof 
the owner of the premises for or in respect 
of which the same are incurred is made 
liable under this Act, or by any agreement 
with the local authority, such expenses may 
be recovered, together with interest at a rate 
not exceeding five pounds per centum per 
aimum, from the date of service of a demand 
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for the same till payment thereof, from 
any person who is the owner of such premises 
when the works are completed for which 
such expenses have been incurred, and until 
recovery of such expenses and interest the 
same shall be a charge on the premises in 
respect of which they were incurred . . ." 

P. 0. Lawrence, Q. 0. iPercy Wheeler with 
him), for the plaintiff, the purchaser. — The 
Private Street Works Act, 1892, must be 
construed as one with the Public Health 
Act, 1875. The charge existed as soon as 
the works were completed. In re Bettesworth 
and Richer, 37 Ch. Div, 535; 52 J. P. 740; 
Tottenham Local Board v. Roicell, 15 Ch, Div. 
378 ; Hornsey Local Board v. Monarch Lwest' 
ment Building Society, 24 Q, B. Div. 1 ; 
54 J. P. 391 ; In re Boor, Boor v. Hopkins, 
40 Ch, Div, 572 ; 53 J. P. 467 ; Corporation 
of Birmingham v. Baker, 17 Ch. Div, 782 ; 
46 J, P, 52. The charge, therefore, was an 
outgoing payable by the defendant, the 
vendor. 

Warrington, Q.C. iVau^han Hawkins with 
him), for the defendant, the vendor.— There 
was no outgoing payable, or incumbrance 
made, occasioned or suffered by the vendor. 
The owner is not required to do the work 
himself, as under section 150 of the Public 
Health Act, 1875, there has been no default. 
The decisions quoted turned on section 257 
of the Public Health Act, 1875, making 
the expenses recoverable " from any person 
who is the owner of such premises when 
the works are completed.*' Under the 
Private Street Works Act, 1892, the local 
authority do the work ; section 13 charges 
the premises with the sum finally appor- 
tioned with interest from the date of the 
final apportionment, " to the like extent 
and effect," not the same date, "as under 
section 257 of the Public Health Act, 1875." 
There is no charge till the final apportion- 
ment, and therefore these expenses must be 
borne by the purchaser. 

Kekewich, J. — Here the discussion of a 
short point has occupied a long time, but it 
was quite inevitable, and Mr. Lau^rence 
could not have argued his client*s case with- 
out calling my attention to the Acts of 
Parliament which he mentioned, and to the 
several authorities under which those Acts 
of Parliament have been construed, and of 
course it has been necessary to refer to them 
in some detail. But now we have had a fall 
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diacuBsion the point is an extremely short 
one, not by any means without difficulty, 
but not the less short because difficult. The 
difficulty arises from the habit of the Legis- 
lature, which has increased of late years, of 
making enactments by reference, and incor- 
porating previous Acts and not incorporating 
the language. The object, of course, is a 
laudable one— that of shortening Acts of 
Parliament ; but it increases the troubles of 
lawyers, who know by bitter experience that 
nothing is more difficult than to construe an 
instrument which refers to other instruments 
either by wholly incorporating, or, still 
worse, by incorporating them with certain 
exceptions or modifications. We have 
constant experience of that in the construc- 
tion of wills which testators have seen fit to 
alter by codicils referring to their wills. 
That is the mainspring of the difficulties in 
this case. Section 13 of the Act of 1892, 
which is the critical section, though not by 
any means the one section of that Act which 
requires attention, refers to the Act of 1875, 
and obviously depends on the Act of 1875 in 
great measure and particularly on section 257 
of that Act, and yet some modifications are 
introduced which are introduced not by re- 
peating language with alteration, but by 
incorporation. Mr. Warrington boldly met 
that difficulty by saying that the Act of 1892 
is an independent Act. Of course he did not 
mean that it was out of place to refer to the 
Act of 1875, or to the decisions on that Act, 
but he said it was an independent Act and 
that you must construe it— I think he went so 
far as to say— independently of the Act of 1875. 
Now, that seems to me impossible, because 
it is wholly inconsistent with the language of 
the Act of 1892. In the first section, which 
introduces the great difficulty to which I 
have referred, " This Act may be cited as 
the Private Street Works Acts, 1892, and 
shall be construed as one with the Public 
Health Acts " — which includes, of course, the 
Act of 1875, and so on — " and this Act and 
the Public Health Acts may be cited together 
as the Public Health Acts,'' either like 
another chapter in the book, or another sec- 
tion in the Act or fasciculus of sections, to 
use a term which is familiar to us, added to 
the Act of 1875. The two Acts and a great 
many others with which fortunately we are 
not now here concerned are to be read as 
one. Therefore, I cannot possibly get out of 
the Act of 1892 by saying that I may con- 
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strue it indejiendently and not as depending 
upon the Act of 1875. The real question which 
I have to decide is whether this sum, which is 
clearly now charged on the premises in ques- 
tion, though sold by the defendant to the plain- 
tiff, was so charged before the date of the 
contract. It matters not whether we take the 
date of the contract or conveyance, because it 
is now admitted that the works were com- 
pleted on the 26th of July, 1898, and as the 
contract is dated the 10th of October in that 
year, the conveyance of course being later, we 
may take the contract on the one hand and 
the completion of the works upon the other 
as the two crucial dates. That is the question. 
The expenses of this character were charged 
under the Act of 1875, and the question when 
that charge took effect has been discussed in 
several cases. It arose in the case of Hornsey 
Local Board v. Monarch Investment Building 
Society (24 Q. B. Div. p. 1 ; 54 J. P. 391). I 
agree that the real question with which the 
Court of Appeal had to deal there was how 
far the Statute of Limitations became 
applicable ; that is to say, from what date it 
became applicable, and their judgments are 
directed mainly to that point, but in order 
to ascertain from what date the Statute of 
Limitations began to run they were obliged 
to consider and express a judicial opinion 
on the question when the charge took effect. 
It is true that they considered it tolerably 
plain, but they had to consider, and they had, 
if not to decide it, to express a judicial 
opinion upon it, and it is expressed in a very 
few words as plain as language can be by the 
Master of the Bolls, then Lindley, L.J., at p. 10 
of 24 Q. B, Div. He says : " The con- 
clusion of the whole matter appears to me to 
be this. It has been settled by this court in 
the case of Tottenham Local Board v. Rouoell 
(«ttpm), which has been followed by North, J, ^ 
in re Bettesvoorth and Richer (stupra\ that the 
charge is a present existing charge as from 
the time of the completion of the works. 
The actual amount, no doubt, has to be 
ascertained, but the charge exists.*' After 
that, of course, it is quite impossible to say 
that under the Act of 1875 the charge came 
into existence at any other time than the 
completion of the works. Then, is that rule 
to be applied to the Act of 1892, or does the 
later Act introduce exceptions? We have 
no decision on the Act of 1892, and, having 
regard to the passage I have just read, it 
seems to me quite unnecessary to refer to 
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any other decisions on the Act of 1875 or 
on the preceding Acts, for some of them 
went back to the Act of 1848. I may say in 
passing that I do not consider the case of 
re Boor (supra), before ^a^, J., to be of any 
value in the present instance to either side, 
because it is quite obvious from a perusal 
of that case, Kay, J., was discussing an 
entirely different question, and it has been 
accepted on that basis as proceeding on 
different lines in later authority. Passing 
by and taking these decisions as establishing, 
as they do, the position which I have men- 
tioned from Lindley'Sy L.J., judgment, let us 
look at the Act of 1892 to see in what 
respect it differs from the Act of 1875, 
that is to say, what difference the Act 
itself constitutes. There are no doubt 
other differences, but in what respect has 
the Legislature said that the procedure and 
incidence are to differ in the Act of 1892 
from those under the Act of 1875, bearing in 
mind that this Act of 1892 is to be read as 
one with the Act of 1875. No doubt a very 
important difference is introduced about 
which there is no question. Under the Act 
of 1875, and as far as I am aware always 
under these Acts, wherever improvements 
were required which the urban or district 
authority had power to construct, the owner 
was given the opportunity of doing the work 
himself at his own expense. It has seemed 
right to the Legislature as regards this Act 
of 1892 to reverse that and to say that the 
owner shall not have that opportunity ; it 
must be done for him by the local authority, 
and all he has to do and all he has an option 
of doing is to pay the expense. That no 
doubt is an alteration, and much has been 
made of it in this way ; it is said that the 
default of the owner to comply with the 
requirements of the local authority to exe- 
cute the works is a default which is governed 
by decisions. I do not follow that criticism 
throughout, nor do I think it is of much 
avail on the present occasion, but it is a de- 
scription no doubt, and of course it is alluded 
to more or less in the judgments and the 
reports. Then the language unfortunately 
is rather different, and Mr. Warringtoti called 
my attention to one verbal difference 
which must be treated by itself. In sec- 
tion 6 (2) (c) a provisional apportionment is 
si>oken of as having to be prepared by the 
local authority, and it is "a provisional 
apportionment of the estimated expenses 
394 
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among the premises liable to be charged 
therewith under this Act.** In section 7 we 
again have that exact phrase with reference 
to the provisional apportionment because 
the owner has a month during which he may 
object, and he is described as the owner of 
any premises shown in a provisional appor- 
tionment as liable to be charged with any 
part of the expenses. But when you come 
on later to section 12 then the phrase is 
changed, and you come there to the final 
apportionment, and then the premises are 
spoken of as '' charged " and not as ** liable 
to be charged," and on that hangs the argu- 
ment that the Legislature intended while 
incorporating the Act of 1875, or rather 
making this a part of the Act of 1875, and 
one with it, by those words to indicate that 
until the final apportionment there was no 
charge, notwithstanding that in 1892 it had 
been settled by a series of decisions that 
under the Act of 1875 the charge existed 
when the works were completed. That is a 
strong thing to hold, but with an Act of 
Parliament of this kind when one has to con- 
strue language you must make the best of it. 
It seems to me that these words in section 6, 
"liable to be charged therewith under this 
Act,'* are a mere description of the pre- 
mises there spoken of. There is to be a 
provisional apportionment of the estimated 
expense, and they are to be distributed, that 
is to say, apportioned according to the 
proper values among the premises. What 
premises? Why the premises which under 
this Act of Parliament are those properly 
chargeable therewith— not others, but only 
those. If any others are included they 
would be wrongly included. The distribu- 
tion of the expenses is to be made on a 
proper scale among the premises properly 
chargeable according to the Act. I think 
that is what it means and nothing more. It 
is a mere description of the premises. If so, 
the words in section 7 are merely referential 
to the preceding section *' any owner of any 
premises shown in a provisional apportion- 
ment as liable to be charged." One of the 
first things he may object to is that he is not 
liable to be charged. He may object to the 
proposals of the urban authority on any of 
the following grounds, that is to say, sub- 
section (a), '* That an alleged street or part of 
a street is not or does not form part of a 
street within the meaning of this Act." He 
may make that objection under that or under 
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sab-section (e), "That any premises ought 
to be ezclnded from or inserted in the pro- 
visional apportionment." He may say that 
hoase No. 1 ought to be excluded, because 
it is not chargeable, that is to say, not liable 
to be charged, or that house No. 6, which ifl 
not in the provisional apportionment, ought 
to be there, because it is properly chargeable, 
that is to say, liable to be charged. 
That seems to me to give the words 
to which I have referred in the section 
a thoroughly plain meaning, and one ought 
not to be surprised to find that there is 
different language in section 12, nor is it in 
the slightest degree out of place that it is to 
be treated as charged when the provisional 
apportionment has been completed. Such 
objections as the owners had to raise to it 
have been raised and decided, aod now you 
know, subject to the possible power to object 
even to the final apportionment, what 
premises are charged, and they are treated 
then as charged, aud not as liable to be 
charged. The description of the premises 
there is not required. I think with that 
I may pass to section 13, on which of course 
a good deal depends. "Any premises 
included in the final apportionment and all 
estates and interests from time to time 
therein shall stand and remain charged." 
Mr. Wheeler has conjured up a vision of 
some charge before created as there referred 
to as standing and remaining, but I think 
that is a little hypercritical, and I cannot 
construe even an Act of Parliament on that 
argument. But I am bouud to say every 
word requires consideration, and possibly 
it is open to more than one construction. 
Then there are introduced into this section 
in a parenthesis these words, " to the like 
extent and effect as under section 257 of the 
Public Health Act, 1875." I apprehend that the 
reference to the Act of 1875 and section 257 
was really unnecessary. This is part of the 
Act of 1875, and it might very well be that 
the charge would have been by reference to 
the Act of 1875 without this. But I consider 
it quite unnecessary to go so far as that on 
the present occasion, and it is only a passing 
remark. Nor am I disposed to say what is 
the real meaning of "the like extent and 
effect." It may mean a great many things, 
but I think we have a clear indication here 
that section 257 of the Public Health Act, 
1875, is to be taken as the guide in consider- 
ing the charge, except so far as this Act now 
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in question, the Act of 1892, has expressly 
modified it. Now the premises are to be 
charged with what— with the sums finally 
apportioned on them ? There is not a word 
there to indicate that the charge is to take 
effect from the final apportionment, and I 
apprehend— that is going too far, but if the 
framer of this section had intended to say, 
contrary to all the decisions on the Act of 
1875, the charge should only take effect as 
from the date of the final apportionment, 
nothing could have been easier than for him 
to have written " shall as from the date of 
the final apportionment stand and remain 
charged," and I cannot help thinking that 
any intelligent draftsman would have seen 
the necessity for stating in plain language 
and in the earliest possible part of the 
section the date from which the charge is 
to be created. That is not done. It is 
treated as a charge under section 257, 
which, as I have already mentioned, means 
from the date of the completion. But there 
are these other words, " or if objection has 
been made against the final apportionment 
with the sum determined to be due as from 
the date of the final apportionment "—those 
are the words which create a certain difficulty, 
and I do not profess to thoroughly under- 
stand them, but what I do say is they are 
introduced simply in order to indicate what 
sum is to be charged and what sum is to 
carry interest. The charge is said to be with 
the sum finally apportioned on them, or if 
objection is made against the final apportion- 
ment, with the sum determined to be 
due as from the date of the final appor- 
tionment. The final apportionment may 
have been wrong. It may have been ob- 
jected to or it may have been altered, 
and, if so, of course it would be absolutely 
wrong to say that, notwithstanding the crea- 
tion of the final apportionment, the sum 
charged is to be that which was originally in 
the final apportionment. That seems to me 
to be the key to the alternative there given, 
and having regard to what I have already 
said, and which I venture to repeat, because 
it is the ground of my decision, that the 
Legislature intended to make this part and 
has said it is to be part of the Act of 1875— 
it would be oriving this far too wide a mean- 
ing to hold that here the Legislature 
intended to alter the date from which 
the charge was to run. What it is 
introduced here for seems to me d^ly 
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to be in order to show for what sam 
the charge is to stand. I do not think 
it will do to say that that reference to the 
final apportionment is in connection with the 
interest only, bat the real object is to show 
what sum, and that sum yon are to find 
either in the final apportionment itself, the 
original one, or, when objection is made to 
the final apportionment, the altered final 
apportionment, if it has been altered in con- 
seqnence of the objection. Of course, it is 
obvious that that is not giving full gramma- 
tical meaning to the words '*as from the 
date of the final apportionment," bat I do 
not myself see what the real meaning of 
those words is. That may fairly be a point 
for consideration in some other case, and some 
other point may arise theron. What I decide 
is that those words do not alter the law as it 
then stood on the construction of tfie Public 
Health Act, 1875, which I take it was not in- 
tended to be altered, and cannot be taken as 
having been altered by this Act except so far 
as the Legislature has so expressed it. That 
is the short point on the construction of the 
Act, and that being so I need go no further 
because, if my view is correct, it follows from 
decided cases, and having regard to the 
covenants entered into by the vendor in this 
case, that this is a charge which was existing 
at the date of the contract, a charge which the 
vendor was bound to discharge, and that he is 
liable now to do so notwithstanding comple- 
tion. Perhaps th e circumstances explain why, 
but it seems that neither vendor nor purchaser 
was aware of this, but that makes no 
difference. The purchaser in my view is 
entitled now to have the property released 
from this charge; that is to say, he would 
have been if he had paid it. I understand 
he has paid it. He must be taken to have 
paid it on behalf of his vendor and is now 
entitled to recover it from him. 

Judgment for the plaintiff. 

Solicitors for the plaintiff : George Brown 
Son and Vardy. 

Solicitors for the defendant : Farrer and 
Oompany. 



63 J. P. 660. 



QUEEN'S BENCH DIVISION. 



June 8. 



886 



EX PARTE PUNN AND SONS. 

Licensing Acts — Offences — Selling spirits 
without license — Second conviction- 
Disqualification and forfeiture of license 
— Application by owner for temporary 
authority to carry on business — Juris- 
diction of justices to grant application- 
Licensing Act, 1872 (35 & 36 Vict. c. 94), 
s. 3— Licensing Act, 1874 (37 & 38 Vict, 
c. 49), s. 15. 

A beerhouse-keeper was, on the same day, 
convicted of tioo separate offences of selling 
spirits without a spirit license, and upon the 
second conviction vxu disqualified for two 
years from holding any license, and his 
license was forfeited under section ^ of the 
Licensing Act, 1872. 

Held, that upon such second conviction the 
owner of the premises could make an 
application under section lb for authority to 
carry on the business until the next special 
licensing sessions, and that the justices had 
jurisdiction to entertain the application ifuiS' 
much as the words in section 15 *^for the 
first time'' are to be read with and govern 
the words " becomes personally disqualified 
or has his license forfeited " as well as the 
word "convicted,*' and that consequefUly 
the owner's application may be made after 
the first conviction, which entails forfeiture 
of the license or disqualification, which, in 
the case of selling spirits without a license, 
is the second convictiott. 
Case stated by justices in and for the 

borough of Saffron Walden, in the county 

of Essex. 

1. On the 13th of February, 1899, an infor- 
mation was laid against one Walter Peachey, 
of the " Royal Oak " beerhouse, in the said 
borough of Saffron Walden, beerhouse-keeper, 
for that he on the 20th of December, 1898, 
at Saffron Walden, in the said borough, did 
unlawfully sell by retail intoxicating liquor, 
to wit, rum, which he was not then licensed 
to sell by retail, contrary to section 3 of the 
Licensing Act, 1872. 

2. And on the 14th of February, 1899, a 
second information was laid against the said 
Walter Peachey for that he on the 14th of 
January, 1899, in the borough aforesaid, did 
unlawfully sell by retail intoxicating liquor, 
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to wit, whisky, which he was not then 
licensed to sell by retail, contrary to section 3 
of the Licensing Act, 1872. 

3. At a petty sessions held for the said 
borongh on the 18th of February, 1899, both 
informations were separately heard and 
determined by us (the said Walter Peachey 
being then present by counsel and in person), 
and upon such hearings the defendant was 
duly convicted before us on the said first 
information, and was adjudged on such first 
conviction to pay the sum of 5Z. and costs, 
and was subsequently duly convicted before 
us on the said second information, and was 
adjudged on such second conviction to pay 
the sum of 25/. and costs, and ordered to be 
disqualified for two years from holding any 
license for the sale of intoxicating liquors. 

4. By the operation of section 3 of the 
Licensing Act, 1872, the said Walter Peachey 
thereupon forfeited his license to sell beer. 

5. At a petty sessions (being a court of 
summary jurisdiction) held for the said 
borough on the 25th of February, 1899, 
application was made by counsel on behalf 
of the owners of the "Rojal Oak" beer- 
house for an authority under section 15 of 
the Licensing Act, 1874, to carry on until the 
next special sessions for licensing purposes 
the business of beer-sellers, being the same 
business as had previously to his conviction 
been canied on by the said Walter Peachey 
at the said " Royal Oak ** beerhouse ; but we 
finding as a fact that prior to such applica- 
tion being made the said Walter Peachey 
had been convicted for the second time of 
the ofl!ence of selling spirits without a spirit 
license held that we had no jurisdiction to 
hear and determine the application under 
section 15 of the Licensing Act, 1874, inas- 
much as the opening words of that section 
limit the right to make such applications to 
cases where a person is convicted for the 
first time, and that any application for a 
license for the said premises could only be 
entertained at the general annual licensing 
meeting for the said borough. 

6. The question of law arising on the 
aboTe statement for the opinion of this 
honourable court is whether or not on the 
facts as stated it was open to us to entertain 
and hear an application on behalf of the 
owners of the said beerhouse for authority 
under section 15 of the Licensing Act, 1874, 
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to carry on the same business on the same 
premises until the then next special sessions. 

Given under our hands this 17th of April, 
1899. 

Joseph Bell. 
Edmund B. Gibson. 
Joseph J. Bobson. 

Section 3 of the Licensing Act, 1872 
(35 & 36 Vict. c. 94), provides ;— 

** No person shall sell or expose for sale by 
retail any intoxicating liquor without being 
duly licensed to sell the same, or at any place 
where he is not authorised by his license to 
sell the same. Any person selling or exposing 
for sale by retail any intoxicating liquor which 
he is not licensed to sell by retail . . . shall be 
subject to the following i)enalties ; that is to 
8AJ (l)i £or the first offence he shall be liable 
to a penalty not exceeding fifty pounds, or to 
imprisonment with or without hard labour 
for a term not exceeding one month ; (2) for 
the second offence he shall be liable to a 
penalty not exceeding one hundred pounds, or 
to imprisonment with or without hard labour 
for a term not exceeding three months, and 
he may, by order of the court by which he is 
tried, be disqualified for any term not exceed- 
ing five years from holding any license for 
the sale of intoxicating liquors. In addition 
to any other penalty imposed by this section 
any person convicted of a second or any 
subsequent offence under this section shall, if 
he be the holder of a license, forfeit such 
license,'' &c. 

Section 15 of the Licensing Act, 1874 
(37 & 38 Vict. c. 49), provides :— " Where any 
licensed person is convicted for the first time 
of any one of the following offences ; (1) 
Making an internal communication between 
his licensed premises and any unlicensed 
premises ; (2) Forging a certificate under the 
Wine and Beerhouse Acts, 1869 and 1870 ; (3) 
Selling spirits without a spirit license ; (4) 
Any felony ; and in consequence either 
becomes personally disqualified or has his 
license forfeited, there may be made by or 
on behalf of the owner of the premises an 
application to a court of summary jurisdiction 
for an authority to carry on the same business 
on the same premises until the next special 
sessions for licensing purposes, and a further 
application to such next special sessions for 
the grant of a license in respect of such 
premises, and for this purpose the provisions 
contained in the Litoxicating Liquor Licens- 
ing Act, 1828, with respect to the grant of 
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a temporary authority and to the grant of 
licenses at special sessions shall apply as if 
the person convicted had been rendered 
incapable of keeping an inn, and the person 
applying for sach grant was hia assignee." 

Foote, Q.C. (£r. 0. 5. Ellis with him), for 
the appellants. — The justices were wrong in 
the construction they placed upon section 15 
of the Licensing Act, 1874. They held that 
where the licensed person was convicted for 
the first time of this offence, then the owner 
of the premises was entitled to make his 
application under the section, and that such 
application could not be made after the 
second or any subsequent conviction. They 
held, therefore, that the owner*s application 
in this case ought to have been made after 
the first conviction of Peachey for selling 
spirits without a spirit license, and could not 
be made after a second conviction for that 
offence, and that as at the date of this appli- 
cation Peachey had been twice convicted of 
the offence the application could not be 
made. That construction of the section is 
too narrow. The justices omitted altogether 
the subsequent words of the section, " and in 
consequence" — that is, in consequence of 
such conviction — " either becomes personally 
disqualified or has his license forfeited," then 
the application may be made by the owner 
under the section. The more reasonable 
interpretation of the section is that the two 
parts of the section are to be read together, 
that the words " for the first time " govern 
the latter part of the section as well as the 
former, and that it is only upon the happening 
of the compound event, namely, the convic- 
tion and the disqualification or forfeiture of 
the license, that the right of the owner to 
apply under the section arises. There must 
be not only a conviction of the licensed 
person, but also " in consequence " of such 
conviction a personal disqualification, or for- 
feiture of the license, before the application 
can be made. The application must be made 
then and cannot be made after any subsequent 
conviction. There are four offences specified 
in the section. With regard to the first, 
namely, making an internal communication 
with unlicensed premises, the license is 
forfeited on the first conviction by sec- 
tion 9 of the Licensing Act, 1872. With 
regard to the second offence, namely, forging 
a certificate, a person is disqualified from hold- 
ing a license upon a first conviction, under 
section 11 of the Wine and Beerhouse Act, 
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1869. With regard to the fourth offence, 
namely, conviction for any felony, a person 
is disqualified upon the first conviction 
from holding a license for sale by retail of 
beer, cider, wine or spirits, under section 7 of 
the Beerhouse Act, 1840 (3 & 4 Vict. c. 61), sec- 
tion 22 of the Refreshment Houses Act, 
1860 (23 & 24 Vict c. 27), and section 14 of the 
Wine and Beerhouse Act, 1870 (33 & 34 Vict, 
c. 29). With regard to the third offence, 
selling spirits without a spirit license, that 
comes under section 3 of the Licensing 
Act, 1872, and it is only upon the conviction 
for the second offence that the license 
becomes forfeited. There is no statute 
which causes a forfeiture on the first con- 
viction. In this case, therefore, the owners 
could not have applied upon the first con- 
viction, and it was only upon the first 
happening of the compound event of the 
conviction and the consequent forfeiture 
that the owners could apply. The justices, 
therefore, bad jurisdiction to entertain the 
application. 

No respondents appeared. 

Day, J.— I think that the only reasonable 
construction which can be put upon this 
difficult section is the construction which has 
been contended for on behalf of the appel- 
lants. I am, therefore, of opinion that the 
justices had jurisdiction to entertain the 
application which was made to them by the 
appellants, the owners of this beerhouse, 
and the case must be remitted to them with 
the direction that they have power to enter- 
tain the application. 



Lawrance, J.— I agree. 



Appeal allowed. 



Solicitors for the appellants : Thorney- 
crof t and Willis, for Baker and Thomey croft, 
Bishop's Stortf ord. 
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WILLIAMS r. LONDON AND NORTH WESTERN 
RAILWAY COMPANY. 

Pablic Heath — Improvement rate — Land 
used as a railway for public oonveyanoe-- 
Sidings, platforms and lines at the dock 
station in connection with the main line 
— Exemption — Liverpool Corporation 
Act, 1893, B. 36.— Pablic Health Act, 1875 
(38 & 39 Vict. c. 55), s. 211. 
By the Liverpool Corporation Act, 1893, «. 36, 
it was provided that land used at a railway 
made under the provisions of any Act of 
Parliament for public conveyance should 
not he rated to the general district rate in 
any greater proportion than one^fourth of 
the net annual value. 
Hie respotidents were the owners and occupiers 
of certain premises, consisting of a number 
of railway lines, siding and sheds, which 
were connected with the main line of the 
respondents, permission having been given 
to the respondents to use the dock railioay 
and lay a tramway across the street. 
All the lines of rails on the premises in 
question are used for the conveyance of any 
goods which the public send by rail to or 
from the premises in question. 
Held, that the respondents were entitled to the 
exemption in section dOofthe Liverpool Cor- 
poration Act, 1893, as the premises in 
question were land iMed as a raUuxiy 
made under the powers qf an Act of 
Parliament for public conveyance. 
Case stated by a justice in and for the 
city of Liverpool. 

At a petty sessions held in and for the said 
city on the 6th of January, 1899, and adjourned 
to the 26th of January, 1899, an information 
laid by Morris Robert Williams, a 
collector of rates for and on behalf of the 
mayor, aldermen and citizens of the city of 
Liverpool (hereinafter called the appellant), 
under section 29 of the Liverpool Improve- 
ment Act, 1858, incorporated by the Liver* 
pool Corporation Act, 1893, against the 
London and North Western Railway Com- 
pany (hereinafter called the respondents), 
charging that the respondents being duly 
rated and assessed and liable to x>ay in respect 
of the premises described in the schedule 
to such information as "goods station in 
Sefton-street," a certain rate called the general 
rate duly made or fixed in and for the said 
city on the 9th of February, 1898, and not 
having for the space of U days after demand 
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in writing by the said collector paid the sum 
of 109Z. 19s, id., being the amount due from 
them, the respondents, in respect of the said 
rate, and that the said sum still remained 
wholly due and unpaid, was heard and deter- 
mined by me, the appellant and respondents 
being respectively then present, and upon 
such hearing I refused to issue a warrant of 
distress for the recovery of the said sum and 
dismissed the said information, subject to the 
following case. 

1. The respondents were on the Ist of 
January, 1898, and continued to be up to the 
31st of December, 1898, the owners and 
occupiers of certain premises known as the 
Brunswick Docks goods station, in Sefton- 
street, in the city of Liverpool. 

2. The premises in question consist of a 
substantial erection, comprising a covered shed 
open at one side, namely the side furthest 
from Sefton-street. The elevation to Sefton- 
street is very substantially built, with large 
openings in the wall, which are used for the 
purposes of admitting railway waggons, carts, 
and lorries. These openings can be closed 
when necessary by sliding gates. Inside 
these walls there are a number of railway 
lines, comprising sidings, running along 
platforms which are used for the purpose of 
loading or unloading railway waggons with 
goods. There are also turn-tables, cranes, a 
weighbridge and small offices. There is also 
in this enclosure some land upon which 
nothing is erected, but which is used for carts 
and lorries for bringing goods to and taking 
them from the premises. The premises are 
situated a little over half a mile from the 
main line of the company, namely the 
Wapping goods station. They are however 
connected with the main line of the company 
at the Wapping goods station and their several 
goods stations along the line of docks, per- 
mission having been given to the railway 
company by the Mersey Docks and Harbour 
Board to use the board's dock railway, and 
also by the Liverpool Corporation having 
given permission to the railway company for 
a tramway to be laid across Sefton-street, and 
BO connecting the premises with the dock 
rails there ; goods are taken to the premises 
and brought from there to the main line of 
the company in railway waggons drawn by 
locomotives. 

3. The area of the premises is 11,823 square 
yards, of which 6,400 square yards is covered 
by a roof « A plaii is attached to and forma 
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part of this case showing the general 
arrangement of the said premises. The said 
line of rails along Sef ton-street was construct- 
ed by the Mersey Docks and Harbour Board 
under section 72 of the Mersey Docks Acts 
Consolidation Act, 1858, and is governed by 
that Act. The permission granted to the 
company by the corporation to lay rails across 
Sefton-street as shown on the plan was 
granted by the corporation under the powers 
conferred on them by section 100 of the Liver- 
pool Improvement and Waterworks Act, 1871. 

4. All the lines of rail on the premises in 
question are used for the conveyance of any 
goods which the public send by rail to or from 
the premises in question ; a copy of the resolu- 
tion, dated 25th of July, 1895, authorising the 
Mersey Docks and Harbour Board to use 
the said line as a railway for locomotives, 
and a copy of the agreement, dated the 7th 
of October, 1895, granting permission to lay 
and use the rails across, are annexed to 
and form part of this case, and a plan marked 
B. is attached to and forms part of this case, 
showing the position of the main line of 
the respondent company in relation to the 
said premises. 

5. The said premises were constructed by 
the respondents upon land acquired by them 
under the powers conferred upon them by 
section 20 of the London and North 
Western Railway Act, 1896, which incor- 
porated the Railways Clauses Act, 1845 ; s. 3 
provides (inter alia) that the words in 
the Act shall have the same meaning as in 
the incorporated Acts unless there is some- 
thing in the subject or context repugnant 
to such construction. Section 20 provides 
(inter alia) as follows : Subject to the pro- 
visions of this Act and in addition to the 
other lands which the company by this Act 
are authorised to acquire, the company may 
from time to time enter upon, take, use and 
appropriate for the purpose of extending 
the stations, sidings, warehouses and wharves, 
depots, and other accommodation of the 
company for mineral goods and cattle traffic 
and for other purposes connected with their 
undertaking the lands hereinafter described 
or referred to delineated on the deposited 
plans and described in the deposited book 
of reference relating thereto, and may 
execute the works and exercise the powers 
hereinafter mentioned, and so far as such 
works are shown upon the deposited plans 
and seotioDS in accordance with those plans 
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and sections (that is to say) (inter olid), in 
the county of Lancaster, certain lands in the 
township of Toxteth-park, lying on the north 
side of and adjoining Warwick-street, and 
between Sefton-street and Caryl-street, 
Liverpool. 

6. By section 35 of the Liverpool Corpora- 
tion Act, 1893, the Corporation of Liverpool 
were authorised to levy a general rate. By sec- 
tion 36 of the same Act it was provided as 
follows :— The general rate shall be levied on 
the net annual value of all property for the 
time being assessed to the relief of the poor 
and included in the valuation lists of the 
different parishes in the city in force at the 
time of levying the rate, with such additions 
as may be lawfully made under the Act, pro- 
vided that — 
(1.) No person shall be rated to the general 
rate in respect of any church, chapel or 
other building exclusively used for public 
worship or in respect of any rentchar^e 
in lieu of rectorial or vicarial tithes, or in 
respect of any building used for the 
education of the poor exclusively. 
(2.) No person occupying land used as 
arable, meadow or pasture ground, or 
orchards or allotments only, or as wood- 
land, market garden, or nursery ground, 
or any land covered with water and used 
only as a dock or a canal, or the towing 
path thereof, or as a railway made 
under the powers of any Act of Parlia- 
ment for public conveyance, shaU be 
rated in respect of the same to the 
general rate in any greater proportion 
than one-fourth part of the net annual 
value thereof. 
By section 37 of the same Act it was 
provided that sections 18 to 22, and 24 to 32, 
and 37 of the Liverpool Improvement Act, 
1858, should (inter alia) extend and apply 
mutatis mutandis to the general rate, and the 
said sections were accordingly incorporated 
into that Act. 

By section 29 of the Liverpool Improve- 
ment Act, 1858, it was provided as f oUows : — 
"If any person who shall be liable for the 
payment of any rate made or levied, or of 
any composition made or entered into by 
virtue of this Act, shall refuse, omit, or 
neglect to pay the amount of such rate or 
comi>OBition for the space of 14 days after 
demand, it shall be lawful for any justice 
having jurisdiction where such person shall 
then reside, or where the proper^ in respect 
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of which the said rate or composition shall 
be and is payable is situate, to issae his 
summons to such person, which summons 
may include all the sums due from any such 
person in respect of any of the said rate or 
composition requiring him to appear at a 
time and place named therein, and then and 
there to show cause why the sum or sums so 
demanded should not be paid ; and if, on the 
appearance of such person, or in default of 
appearance after proof of the service of such 
summons, either personally or by leaving the 
same at the last known place of abode or of 
business of such person, or upon the premises 
in respect of which the said rate or composi- 
tion is due or payable, no sufficient cause 
shall be shown to the contrary, it shall be 
lawful for any justice having jurisdiction as 
aforesaid to issue his warrant of distress for 
the seizure and sale of the goods and chattels 
of such person for the recovery of the 
amount which may be proved before such 
justice to be due from such person in respect 
of the said rate or composition, together 
with such costs as to such justice shall seem 
just and reasonable ; and in case it shall be 
returned to such warrant of distress that no 
sufficient goods of the party against whom 
such warrant shall have been issued can be 
found, it shall be lawful for the justice to whom 
such return is made, or for any other justice 
of the peace having jurisdiction as aforesaid, 
if he shall think fit, to commit the person 
from whom the said rate or composition shall 
be due or unpaid to the house of correction 
or the common gaol for the district in 
which such person shaU then reside for any 
term not exceeding three calendar months, 
unless the sum or sums for which such 
warrant of distress shall have been issued, 
and all costs and charges of the distress, and 
of the commitment and conveying of such 
I)eraon to prison (the amount thereof being 
ascertained and stated in such commitment), 
shall be sooner paid. Provided that no 
imprisonment under this Act shall in anyway 
operate as a satisfaction or extinguishment 
of any sum due from any such person in 
respect of all or any part of the said rate or 
composition, or of any sum or sums for 
which such warrant of distress shall have 
been issued, or of such costs and charges 
respectively, or protect such person from 
being summoned for any such rate or 
composition, or execution being taken cot 
against the goods and chattels of such person 
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in the same manner as if such imprisonment 
had not taken place." 

7. On the 9th of January, 1898, the corpor- 
ation, acting under the power conferred upon 
them by the Liverpool Corporation Act, 
189B, levied a general rate upon the said 
premises. 

In the rate the premises are desoribod in 
the words and figures following, that is to 
say— 
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After the levying of the said rate, viz., on 
the 24th of Novemher, 1898, a demand note 
for the sum of 1092. 198. 4c2., the amount of 
the said rate based upon the amended assess- 
ment of 510Z., was duly served upon the 
respondents. 

8. The respondents having on the 29th of 
December, 1898, refused, omitted, or neglected 
to pay the amount of the said rate the appel- 
lant, as the collector, acting for and on 
behalf of the said corporation, preferred the 
said information. 

9. Copies of the Liverpool Improvement 
and Waterworks Act, 1871, the Liverpool 
Corporation Act, 1893, the Mersey Docks 
Consolidation Act, 1858, and the London and 
North Western Railway Company's Act, 1896, 
accompany and form part of this case. 

10. On the hearing of the said informa- 
tion it was contended on the part of the 
respondents that part of the premises 
included in the rate, such, for instance, as 
the lines of rails, turn-tables, sidings, and 
platforms, together with the portion of the 
roof covering the same, were within the 
partial exemption created by section 36 of 
the Liverpool Corporation Act, 1893, and 
that the respondents were entitled to be 
rated at one quarter of the net annual value 
thereof, the property being land " used as a 
railway made under the powers of an Act of 
Parliament for public conveyance," and that 
as in the rate no exemption had been 
allowed the information ought to be 
dismissed. 

11. On behalf of the appellant it was 
contended that the premises were not, nor 
was any part thereof, within the terms of the 
partial exemption, and that the rate was 
duly levied and recoverable. 

12. I was of opinion that the premises 
were part of the railway system of the 
respondents, and that such portion thereof 
as consisted of railway lines, turn-tables, 
sidings, and platforms, together with the 
IK>rtion of the roof covering the same, came 
within the terms of the partial exemption as 
land used as a railway made under the 
powers of an Act of Parliament for public 
conveyance, and that the respondents should 
be rated in respect of such portions on one- 
fourth part of the net annual value thereof, 
and that as regards the remainder of the 
premises, including the land used for carts 
and lorries, cranes, weighing machines, 
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offices, the building, and the tramway across 
the street, they should be assessed on the 
full annual value. I was further of the 
opinion that I had no authority to alter the 
amount of the assessment or to hear any 
evidence with regard to the value of the 
premises assessed, or to ascertain the proper 
amount of the rate, and I therefore 
dismissed the summons. 

13. The questions of law arising on the 
above statement for the opinion of the court 
are — 
(a) Whether upon the facts stated I was 
bound under the provisions of section 29 
of the Liverpool Improvement Act, 1858, 
to issue a warrant for the recovery of 
the amount claimed. 
(5) Whether upon the facts stated the 
respondents are entitled to be rated 
under the provisions of section 36 of the 
Liverpool Corporation Act, 1893, upon 
one quarter of the net annual value of 
any part of the said premises, 
(c) Whether I was entitled under the 
provisions of section 29 of the Liverpool 
Corporation Act, 1893, to hear evidence 
as to the value of the premises or any 
portion thereof, and determine how 
much of the amount claimed is due 
from the respondents in respect of the 
said rate. 
If the court should be of opinion that the 
said determination and dismissal were legally 
and properly made, and the respondents not 
liable as aforesaid, then the said determina- 
tion and dismissal are to stand ; but if the 
court should be of opinion to the contrary, 
then such order shall be made on the 
premises as to the court shall seem right. 

Balfour Browne^ Q.C. iHonoratus Lloyd 
and R. W, Montgomery with him), for the 
appellant. — The respondents are not entitled 
to the exemption under the Liverpool Cor- 
poration Act, 1893, s. 36. These premises 
are not part of a railway made under the 
powers of any Act of Parliament and used 
for public conveyance. They are connected 
with the main line by a line across a street, 
and the permission to cross the street could 
be revoked at any time by the corporation 
who gave it. They are further approached 
by the private dock lines of the dock and 
harbour board. A similar exemption is 
found in section 211 of the Public Health 
Act, 1875 (38 & 39 Vict. c. 55), which was 
a reenactment of a similar danse in the 
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older Public Health Act, 1848 (11 & 12 Vict. 
c. 66), B. 88. Under that section was decided 
the case of South Wales Railicay Company v. 
Swansea Local Board (4 E, db B, 189). It 
was there held that "railway** in the 
proviso means the way on which carriages 
actoally go, including the line itself, turn- 
tables and sidings, and that land used only 
for the purpose of supporting this way, as 
for embankments, &c., is within the proviso 
and to be assessed at the lower rate, but 
that the adjuncts, such as stations and ware- 
houses, though necessary for the working 
of the railway, are not part of it within the 
meaning of the proviso, and that land held 
for these latter purposes is assessable at its 
full annual value. The question was dis- 
cussed in London and North Western Railioay 
Company v. Llandudno Improvemetit Com- 
missioners, [1897] 1 Q, B. 287 ; 61 J. P. 55, 
where the true principle is laid down. 

C. A, Russell (PT. Graham with him), for 
the respondents. — The respondents are 
entitled to the exemption. These sidings 
and lines are directly connected with the 
main system of the railway company and are 
part of it. It makes no difference that their 
connection with the main system is by means 
of private lines belonging to the dock com- 
pany or by laying a line across a street by 
permission of the corporation. It is all land 
used as a railway for public conveyance. 
The decision in London and North Western 
Railioay Company v. Llandudno Improvement 
Commissioners isupra) is in favour of the 
respondents. 

Honoratus Lloyd in reply. 

Day, J.— I am of opinion that the judg- 
ment arrived at by the magistrate was 
perfectly correct. It seems to me that this 
land which was rated is within the partial 
exemption in section 36 of the local Act, 
that is to say, I find it is land which is used 
as a railway made under the powers of an 
Act of Parliament for public conveyance, 
and that the respondents should be rated in 
respect of the same on one-fourth part of 
the net annual value thereof. In fact, I come 
to the same conclusion as the magistrate, 
because it seems to be clear that this is land 
which, under the powers of an Act of 
Parliament, is occupied for the purpose of 
public conveyance, and used for the purpose 
of public conveyance. There is no doubt 
it is used for the purpose of public con- 
veyance, because a railway is made upon 
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it, the rails are laid down upon it, and the 
trucks are used upon it, and are used for the 
conveyance of goods belonging to the public. 
The trucks are filled from time to time in 
various ways, and taken off in a particular way 
along the line of this dock company. It 
is perfectly true that the means of ingress 
to and egress from this place, and from these 
rails, about which a great deal of argument 
has been addressed to us, were over land 
belonging to the dock company,by whose leave 
and license it is found the London and North 
Western Railway Company do use the land. 
There is no doubt about it, but at the same 
time this land that was rated is land that 
was used by the railway company under the 
powers of an Act of Parliament, and the 
place was made under the powers of an Ace 
of Parliament for the purpose of public con- 
veyance, and has always been used so since. 
It is utterly immaterial to my mind in what 
way and by what routes they emerge from 
this place and get in connection with their 
own railway. They do get habitually on to 
their main railway, and they get there by 
license from the dock company, and they use 
this particular land which is being rated for 
the purpose of a railway for public convey- 
ance. They use it so habitually and will 
probably continue so to use it. Whether 
they do so or not I do not care. They use it 
for that purpose, and they are only liable to 
be rated subject to the exemption in the Act of 
Parliament so long as they use it for public 
conveyance, and so long as they do so they 
are entitled to be rated at the lower rate. To 
my mind it is immaterial whether they are 
subject to the Railway Commission authority 
or not, as is also whether they are liable to 
be dispossessed hereafter. It is quite suffi- 
cient for my purpose that it is land now 
occupied by them, that it was made under 
the powers of an Act of Parliament, and 
occupied by them for the purpose of public 
conveyance. I think the magistrate was 
quite right. 
Lawrance, J.— I entirely agree. 

Appeal dismissed. 

Solicitors for the appellant : F. Venn & Co., 
for H. E. Clare, Liverpool.' 

Solicitor for the respondents : C. H. Mason. 
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JEFFREY V, WEAVER. 

Lioensinsf Acts— Closing hoars — CastomerB 
remaining in licensed honse after closing 
time — Drink serred to sach jiersons 
dnring closing hours — Outer doors closed 
—Whether house is " open or kept open " 
for sale— Licensing Act, 1874 (37 & 38 
Vict. c. 49), 8. 9. 

Where the outer door 9 of a licensed house are 
closed and locked so that there is no access 
to the licensed premises from the oulside^ 
the house is not " open or kept open " for the 
sale of intoxicating liquors^ even though 
persons who have been drinking in the 
house hefore closing time remain in the 
premises after closing time^ and are served 
with drink during such closing hours. To 
he " open or kept open " within the meaning 
of the section there must be, during pre 
hihited hours, some access to the premises 
from the outside. 

Case stated by justices in and for the 
county of Worcester. 

1. Upon the hearing of a certain informa- 
tion preferred by the appellant against the 
respondent under section 9 of the Licensing 
Act, 1874 (37 & 38 Vict. c. 49), for that he, 
the said respondent, on the 21 st of February, 
1899, at the parish of Bromsgrove, in the 
county of Worcester, then being a licensed 
I)erson for the sale of intoxicating liquors by 
retail in his house and premises there situate, 
did unlawfully keep open his said licensed 
premises for the sale of intoxicating liquors 
during part of the time that his said licensed 
house and premises were required to be 
dosed by and in pursuance of the Licensing 
Act, 1874, to wit, at 11.30 o'clock at night, 
contrary to the form of the statute in such 
case made and provided, we dismissed the 
summons. 

2. The following facts were either proved 
before us or admitted by both parties. 

3. It was proved by John Howard, a police- 
sergeant stationed at Bromsgrove, that on 
Tuesday the 21st of February he saw a man 
named Harford (who resides in Bromsgrove) 
go into the licensed premises of the respon- 
dent, called the *' Sampson Inn," situate in 
Woroeater-street, Bromsgrove, at about 10 
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o'clock at night, and at 10.30 p.m. as he passed 
the said inn he heard Harford and a man 
named Dufty (who resides in Bromsgrove) 
talking in the bar ; that at 11.25 the 
same night he was again passing the said 
"Sampson Inn" and heard voices in the bar, 
which has a bay window abutting on 
Worcester-street, that he stood and listened 
and recognised the voices as those of Harford 
and Dufty. The house is required to be closed 
at 11 o'clock at night ; that at 11.25 p.m. the 
same night he tried the front door, which 
opens into Worcester-street, and the back 
door, which opens into a narrow lane or 
passage at the side, and found both locked. 
He then heard the passage in the house being 
swilled, as is the custom of the house nearly 
every night (for which purpose the front 
door is opened), and when this door was 
opened by the man who was doing the 
swilling he (Howard) walked in and went 
into the bar, where he found the respondent's 
wife and daughter and the two men named, 
Harford and Dufty. The respondent's 
wife was in the act of handing glasses of 
whisky and soda to the two men. She stated 
in reply to the constable that they were 
friends, and the respondent's daughter said, 
" Oh, they are stopping here to-night ; they 
have taken beds." It was admitted that Dufty 
also went to the honse before 10 o'clock that 
night and that both the men had been sup- 
plied with intoxicating liquor as ordinary 
customers between 10 and 11 o'clock, and 
that they had stayed on after closing time 
upon the invitation of the respondent's wife, 
who was entrusted by the respondent with 
the management of the said inn. It was also 
admitted that the opening of the front door 
by the man for swilling the passage was 
usually done on most nights. 

4. It was further stated by the police that 
at 1.25 a.m. the respondent's wife opened the 
front door of the inn, and after looking 
up and down the street shut the door and 
locked it, and it was proved that at 1.30 a.m. 
the back door leading out of the yard of the 
inn into the narrow lane or passage before 
referred to was opened, and the two men, 
Harford and Dufty, came out and ran down 
the lane or passage. 

5. It was also proved that Police-sergeant 
Howard went into the *' Sampson Inn " at 
1.30 a.m. by the back door, which was then 
open, and saw the respondent, and called his 
attention to the fact of the two men Harford ^ 
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and Dofty having jost left the premises by 
the back door, and that the respondent then 
said, ** I can't help it, it is my wife's fault." 

6. On the part of the respondent it was 
contended that there was no evidence of 
keeping open for sale, and that the snmmons 
should be dismissed. 

7. On the part of the appellant it was 
contended that there was sufficient evidence 
of keeping open for sale. 

8. We, however, being of opinion that we 
were bound by the decisions in Tennant v. 
Cumberland, 1 E. df E. 401; 22 J, P. 51, 
and Jefferson v. Richardson, 35 J. P. 470, 
and that to establish a charge of keeping 
open there must be evidence that the 
outer door was either open or ajar, or 
that someone was ready to open it when 
tapped at or other notice given by a 
customer, and that in this case it was 
admitted by the appellant that both outer 
doors were locked up to 11.25 p.m., dismissed 
the said summons on the ground that there 
was no evidence of keeping open, and gave 
our determination against the appellant in 
the manner before stated, and without 
calling for or hearing any evidence on behalf 
of the respondent. 

9. The question of law upon which this 
case is stated for the opinion of the court 
therefore is whether there was any evidence 
on the facts stated and admitted of keeping 
open for the sale of intoxicating liquors, and 
whether we were right in law in dismissing 
the summons against the respondent upon 
the grounds stated in paragraph 8 of this 
case. 

Given under our hands this 8th of 3iay, 



0. W. B. Moore. 
Frank Smith. 

Section 9 of the Licensing Act, 1874 
(37 & 38 Vict c. 49), provides :— 

" Any person who, during the time at which 
premises for the sale of intoxicating liquors 
are directed to be closed by or in pursuance 
of this Act, sells or exposes for sale in such 
premises any intoxicating liquor, or opens 
or keeps open such premises for the sale 
of intoxicating liquors, or allows any in- 
toxicating liquors although purchased before 
the hours of closing to be consumed in such 
premises, shall for the first offence be liable 
to a penidty not exceeding ten pounds, and 
for any subsequent offence to a penalty 
not exceeding twenty pounds.** 
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AmpMeU, Q.O. (JSidneff Clarke with him), 
for the appellant. — The question which the 
justices had to deal with was whether this 
house was kept open for the sale of liquor 
within the meaning of section 9 of the 
Licensing Act, 1874. The justices were 
wrong in holding that there was no evidence 
of keeping open, and the case ought to be 
remitted to them to convict. Very serious 
consequences would follow if the decision of 
the justices be upheld, as it would be almost 
impossible to get evidence in such cases of 
a sale by the publican, so that the publican 
would escape altogether. [ He was stopped.] 

J, B, Matthews, for the respondent.— The 
case is a very plain one on the wording of 
section 9. The section deals with two 
distinct offences, namely, the selling of 
liquors and the opening or keeping open 
the premises for the sale of such liquors dur- 
ing prohibited hours, and the offence of selling 
during prohibited hours is entirely distinct 
from the offence of opening or keeping open 
the premises for the sale during prohibited 
hours. The publican in the present case 
might have been convicted of selling during 
prohibited hours, but he clearly cannot on 
the evidence be convicted of the offence of 
keeping open for sale, and this prosecution is 
an attempt to do away with this distinction. 
No hardship would result from upholding 
this view of the case, as the publican might 
be proceeded against under the earlier part 
of the section for selling during prohibited 
hours. The question is whether he can be 
convicted of keeping his house open, and as 
to that the argument of the appellant comes 
to this, that to keep a house shut is to keep 
that house open, which is a contradiction in 
terms, and which would destroy the distinc- 
tion between the two offences of selling and 
opening or keeping open for sale. Upon the 
facts of the case the proper remedy was for 
selling liquor. Similar offences are created 
in sections 1 and 4 of the Act 11 & 12 Yict. 
c. 49, where the words ** keep open " do not 
occur ; in section 5 of 27 & 28 Yict. c. 64, and 
in section 24 of the Licensing Act, lh72 
(35 & 36 Yict. c. 94), which ktter section has 
been replaced by section 9 of the Licensing 
Act, 1874, under which this information is 
laid. In this case the door was open only 
for the purpose of swilling the passage, and 
there was no suggestion that any door was 
open at any time during the prohibited hours 
80 as to give ingress to any persons to come 
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in from the outside. All the oases go upon 
the point that there has been an outer door 
open, and that there has been a means of 
ingress or access to the premises from the 
outside. All the cases on the point show 
that to sustain a conviction for opening or 
keeping open the premises for the purpose 
of sale it is not sufficient that persons should 
be found or seen in the premises, and that 
these persons should be supplied with drink, 
but that it is necessary to prove that the 
premises were in fact open to persons from 
the outside to come in either by an outer 
door being open or ajar or by someone being 
at the door to allow persons to come in. 
{Tennant v. Cumberland, 1 E. & E, 401 ; 
23 J, -P. 51 ; Jefferson v. Richardson, 35 J. P. 
470; Finch v. Blunddl, 26 J. P. 71; 
Thompson v. Greig, 34 J, P, 214 ; Brewer v. 
Shepherd,^ J. P.2>n.) 

Amphlett, Q.G., in reply. — The section speaks 
of the two offences of selling and of opening 
or keeping open for sale, so that there is no 
question of the two offences being distinct, 
but we combat the view that a person who 
may be guilty of the offence of selling may 
not also be summoned for the offence of 
keeping open. When closing time comes, 
the publican must exclude all the persons who 
are in his premises, otherwise he is keeping 
the premises open and is really continuing 
his business. The case of Tennant v. Cum- 
herland isupra') is distinguishable, as it was 
decided on the words of the statute 11 & 12 
Vict. c. 49, where the words " keeping open " 
were not inserted. Under that statute 
the offence was for "opening" merely, and 
the Legislature distinctly for the very purpose 
of preventing a case like the present in the 
later statutes added the words " keeping 
open." When the closing hour arrives and 
the publican still keeps on his premises a 
person who has no right to be there, then that 
publican keeps his house open within the 
meaning of the section, although he may close 
and bolt all the outer doors. There is no case 
which has gone so far as to hold that it is 
necessary to have either an outer or an inner 
door open. Jefferson v. Richardson (fiuprd) went 
upon the ground that there was no evidence of 
a sale having taken place on the premises. 
[Grantham, J., referred to Pearse v. Gilly 41 
J. P, 742, where there was a conviction for 
keeping the premises open during prohibited 
hours. (/. B. MaUhews, — In that case it is 
expressly found that the back door of the 
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house was unfastened.] The case of Finch 
y. Bltmdell (supra) meets that point, as there 
the doors were all closed, and no door, either 
front or back, was open, but the policeman 
saw persons in the premises, and there was 
a conviction for keeping the premises open, 
notwithstanding the fact that both outer 
doors were found shut. That case is on all 
fours with the present, and is an authority for 
the proposition that there may be a conviction 
although the doors are closed. So in Brigden 
V. Heighes, 1 Q.B,D. 330, at p. 334 ; 40 J. P. 
661, Mellor, J., said : " But the justices in order 
to convict must be able to find that the house 
and premises in which intoxicating liquors 
were sold were not really although apparently 
closed, that the closing was a sham, and that 
the premises were really kept open for people 
who wish to purchase intoxicating liquor." 
That applies here ; the house was not really 
closed, and if drinking goes on after closing 
hours, then the house is " open." ** Keeping 
open " within the meaning of section 9 means 
keeping open for business, and this house was 
so kept open, and the respondent ought to 
have been convicted. 

Grantham, J.— This, to my mind, is a 
case of considerable difficulty, and it is really 
one in which I should feel justified in giving 
judgment either way ; but, on the whole, 
I think that the view that has been pointed 
out by my learned brother is the safer one 
to take, that the words ** opens or keeps 
open" must have the ordinary interpretation 
given to them, namely, that they mean the 
opening or keeping open for people who are 
outside to come in, and not for people who 
are already in and stay in to be served. That 
is a distinct offence. Where people are in a 
house and stay in and have drink served to 
them after closing hours, that is contrary to 
law, and they can be punished for it ; but 
there must be evidence of that, and in all 
these cases which have been relied upon the 
learned judges who decided them have 
invariably kept very strictly to the evidence 
in the cases, and they have decided as they 
did because they said, " although it may be 
as you suggest, there is no evidence of it." 
-Here there are people in the house ; it is 
proved that they were in the house before 
the prohibited hours or the closing time, 
and it was admitted that they were there 
after closing time. There is a controversy 
as to the circumstances under which they 
were there ; but it is admitted that the house 
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was in the ordinary sense of the word closed, 
that is to say, the front door and the back 
door were both locked, and although the 
policeman tried the doors he coald not get 
in at either door, and he would not have got 
in, and would not have known anything at 
all of what was going on, had it not been 
for a barman who swilled the floor of the 
house down, as he did practically every night, 
for the purpose of cleansing the place, and 
who, to let the water out, opened the door 
about 11.30 p.m., and thereupon the police- 
man went in and found these two persons 
there, who undoubtedly were receiving drink. 
On the statement made by the wife they 
were not paying for the drink, or rather it was 
said that they were friends of the landlady, 
and the evidence is that they were invited by 
her to stay, and, therefore, there was evi- 
dence thafc there was no breach of the law. 
But taking the facts as admitted, that the 
house was not open and kept open in the 
ordinary sense for the people outside to come 
in, I think that it is safer for us to take that 
somewhat narrower view of the question, 
and to hold that it was not open or kept open 
for the people outside to come in. Unless 
there is some evidence, which there was not 
here, that the house was open or kept open 
by the door being either ajar or in some 
other way open for the people outside to 
come in, we cannot hold that it was so 
" open or kept open " within the meaning of 
the section. Where the house is admittedly 
closed, and the doors are shut, we ought not 
to hold that it is kept open because there 
are people inside, and there is controverted 
evidence as to what these people were there 
for. (Jnder these circumstances I think the 
decision of the justices must be upheld. 

Bruce, J. — ^I am of the same opinion. 
The evidence is that the doors were closed 
except on two occasions. On one occasion 
the door was opened for swilling the paseage. 
That clearly was not an opening for the sale 
of intoxicating liquor. Again on another 
occasion the door was opened and the men 
ran away. That was not an opening for the 
sale of intoxicating liquor. Then it is 
suggested that these premises may be said to 
be open if there are persons in the premises, 
although there was no access to be gained by 
persons from the outside. I cannot agree 
with that. I think the premises are closed, 
I mean really closed, so that persons from 
the outside cannot come in, and the persons 
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inside cannot be treated as being in premises 
which are open or kept open. I' think these 
words " open or kept open" mean that there 
is access to the premises from the outside, 
and if there is no access to the premises from 
the outside then the premises are not open, 
or kept open, within the meaning of the 
section. 

Appeal dismissed. 

Solicitors for the appellant : Clarke and 
Blundell, for Samuel Thornely, Worcester. 

Solicitors for the respondent: Thomas 
White and Sons, for J. and F. Holyoake, 
Bromsgrove. 
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8PIL8BURY V. REG. 

Criminal law — Supreme Court of Gibraltar 
— Morocco Order in Council— Trial by 
i^ry. 

5., a British subject, vxis atTCsted in London in 
connection with certain criminal offences 
alleged to have been committed by him 
within the territorial waters of the Empire 
of Morocco, and was ordered by the 
Queen^s Bench Division of the High Court 
to be tried at Gibraltar. The Supreme 
Court of Gibraltar has concurrent original 
jurisdiction with the Court of Morocco. 

Held, that S. was entitled to trial by jury at 
Gibraltar, where a regular course of trial 
by jury forms part of its administration, 
although if he had been tried at Morocco 
he would only be entitled to trial with 
assessors. 

This was an appeal from an order of the 
Supreme Court of Gibraltar ordering the 
appellant (Major Spilsbury) to be tried 
for certain alleged criminal offences, with 
or without assessors, in accordance with 
the Morocco Order in Council, 1889, and the 
rules thereunder relating to the trial of 
indictable offences, and not with a jury. The 
alleged offences charged the defendant, with 
others in the steamship Tourmaline, off the 
coast of Sus, within the territorial waters of 
the Empire of Morocco, with unlawfully and 
riotously assembling and assaulting the 
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Snltan^s soldiers. The qnestion raised by 
the appeal was whether the appellant should 
be tried according to Artide 38 of the 
Sapreme Court Consolidation Order (Gib- 
raltar), 1888— that is to say, by the Chief 
Justice and a jury of 12 men. 

On the conclusion of the arguments, on the 
24th of March, their lordships allowed the 
appeal, intimating that their reasons would 
be given on a later day. It may be added that, 
before the judgment (tjifrd) was delivered 
Major Spilsbury was tried before the Chief 
Justice and a jury at Gibraltar and 
acquitted. 

Arthur Cohen, Q.O., and E. J. GrijJUh 
appeared for the appellant. 

The Attorney-General (Sir R, E, Webster, 
Q.C.) and Henry Sutton appeared for the 
Crown. 

May 3.] Lord Halsbury, L.C, delivered 
the reasons of the Judicial Committee (Lord 
Hal$bury, L.C., Lords Watson^ Hohhouse, 
Macnaghten, and Davey) : — This was a 
case in which the appellant, Albert 
Gybbon Spilsbury, appealed against an 
order of the Chief Justice of Gibraltar 
whereby the appellant was ordered to be 
tried at Gibraltar without a jury for an 
offence alleged to have been committed 
within the jurisdiction and under the 
provisions of the Morocco Order in Council, 
and the rules thereunder, relating to the trial 
of indictable offences, and not with a jury. 
The offences charged against the appellant 
was that in January, 1898, within the 
territorial waters of the Empire of Morocco 
he had together with others been guilty of 
riot and assault upon soldiers of the Sultan 
of Morocco, and participating in an armed 
attack made on a ship belonging to the 
Sultan, and upon soldiers and officers therein. 
The appellant was arrested in London, and 
in the month of August, 1898, the Queen's 
Bench Division of the High Court ordered 
that the appellant should be tried before the 
Supreme Court at Gibraltar (see 62 J, P, 600), 
and by a warrant under the hand of one of 
her Majesty's principal Secretaries of State 
he was ordered to be removed for trial before 
the Supreme Court of Gibraltar. In pur- 
suance of such order and warrant the 
appellant was in fact conveyed in custody to 
Gibraltar in the month of August and 
surrendered to the court there. The doubt 
which the Chief Justice of Gibraltar appears 
to have entertained — whether he had 
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authority to order the trial before a jury, or 
whether he was bound to pursue the course of 
procedure pointed out by the Morocco Order 
in Council in respect of offences committed in 
Morocco — was the question which gave rise to 
this appeal. Their lordships are of opinion that, 
unless some order has prohibited in such a 
case the ordinary course of procedure, the 
transfer of the appellant to Gibraltar to be 
tried for a criminal offence would, as incident 
to such order, involve his being tried accord- 
ing to the ordinary course of procedure in 
that place ; and the chief justice appears to 
have entertained doubt whether the sections 
of the Morocco Order in Council did not 
enforce upon him the necessity of trying the 
defendant according to the procedure con- 
templated by that order — that is to say, 
with assessors and not by a jury. Their 
lordships are not able to share in those 
doubts. The machinery provided for the 
trial in Morocco appears to be applicable to 
that country and appropriately worded. 
But by sub-section 11 of Order 8 it is pro- 
vided that the Supreme Court (that is the 
court of Gibraltar) is to have in all criminal 
matters in which the defendant is a British 
subject (which was the case here) an original 
jurisdiction concurrent with the jurisdiction 
of the court for Morocco, to be exercised, it. 
is true, ** subject and according to the pro- 
visions of this order and of any rules of pro- 
cedure made under this order'* (and none 
such have been made), " but in all other 
respects with all the powers and authority 
with the Supreme Court as independently of 
this order/' Their lordships are of opinion 
that section 38 of the Gibraltar Order in Coun- 
cil expressly applied to the appellant's case. 
It was a criminal case depending before the 
Supreme Court of Gibraltar, .which had 
(as has been pointed out before) concurrent 
original jurisdiction with the court in 
I^Iorocco. Once it is ascertained that the 
Supreme Court of Gibraltar was rightly 
seised of the jurisdiction to try, their 
lordships think that the mode prescribed 
by the Gibraltar Order in Council must 
be pursued. That order makes no dis- 
tinction between cases originally arising 
in Gibraltar and those which by due course of 
law may be brought thither ; and it is obvious 
that the various provisions to be found in 
the Morocco Order in Council in respect 
of the mode of trial with assessors would 
be inappropriate to a trial in Gibraltar, 
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where a regular coarse of trial by jury 
forms part of the administration of the 
place. Their lordships have, therefore, 
thought it right humbly to advise her Majesty 
that the mode of trial demanded by the 
appellant is that to which by law the appeUant 
was entitled. 

Appeal allowed. 

Solicitors for the appellant: Hollams, 
Sons, Coward and Hawksley. 

Solicitor for the respondent : Treasury 
Solicitor. 
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March 20, 21, 23, 24, 25, 27 ; April 12, 13 : 
May 16. 

JORDESON V. SUTFON 80UTHCOATE8 AND 
DRYPOOL GAS COMPANY. 

Gasworks— Erection — Nuisance — Injunction 
—Gasworks Glauses Act, 1847 (10 A 11 
Yict. c. 15), s. 29— Gasworks Clauses Act, 
1871 (34 & 35 Vict a 41), s. 5. 

A gas company whose special statutes incor' 
porated the Land Clauses Act, 1845, a«d 
also the Gasworks Clauses Act, 1847 and 
1871, constructed a gasholder on latui 
which they had purchased under the atUho* 
rity of one of their special Acts. The 
plaintif was the owner of adjacent land 
and houses. In excavating for the purpose 
of erecting the gasholder the defendant com- 
pany cut through a stratum of running silt, 
and they used care to prevent subsidence, hut 
used pumps on their own land to get rid of 
the voater from this stratum; a certain 
amount of sand was pumped away with the 
water, and suhsidetices were caused on the 
plaintiff's land which caused damage. The 
gasholder also interfered with the plaintiffs 
ancient lights. 

Held, following Attorney-General t?. Leeds 
Corporation, 5 Ch. 583, that there was 
nothing to show thai Parliament knew that 
what they authorised to he done could not 
he dotie without causing a nuisance to other 
people, and that, therrfore, London, 
Brighton and South Coast Railway v. 
Truman, 11 App. Cas. 45 ; 50 J. P. 388, was 
to he distinguished, and that the plaintiff was 
entitled to he compensated for the damage 
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he had sustained by the subsidence, and 
also that in accordance with Martin v. 
Price, [1894] 1 Ch. 276, and Shelfer r. 
City of London Electric Lighting Com- 
pany, [1895] 1 Ch. 287, an injunction 
ought not to be refused to prevent the 
defendants carrying the gasometer higher, 
as the plaintiffs rights would not he 
adequately protected or vindicated by 
damages. 
Appeal from North, J., [1898] 2 Ch. 614 ; 63 
«7. P, 137. The plaintiff was the owner of some 
land near Hull, and on that land there were 
houses, some of the windows in some of which 
had existed more than 30 years before the 
commencement of this action. The defen- 
dants were a gas company, incorporated by 
statute, empowered to make and supply gas, 
and whose works were within a short distance 
from the plaintifTs houses. The defendants 
had power to buy land by agreement, but not 
compulsorily. Their statutes incorporated 
the Land Clauses Act (except the provisions 
relating to compulsory purchase), and also the 
Gasworks Clauses Acts, 1847 and 1871. In the 
district in which the plaintiffs land and the 
defendants* works were situate there was a 
large stratum of what was called running silt. 
This stratum of silt extended for some miles 
both in length and breadth. It was some 6 feet 
thick, and it was some 22 feet below the 
surface where the defendants' works and the 
plaintiff's houses were. The land on which 
the plaintiffs houses stood was, in fact, sup- 
ported by this stratum of silt and by the 
earth above and below it. Before 1877 the 
defendants' works were comparatively small 
and in no way injured the plaintiff. But in 
1877 the defendants resolved to enlarge their 
works and to construct a very much larger 
gasometer than they had before. Its diameter 
was to be 152 feet, and its height 105 feet 
above the ground level. The defendants 
accordingly began to excavate their land in 
order to receive this gasometer. They 
reached down to and cut through the above- 
mentioned stratum of silt. They took all 
reasonable precautions to keep the silt, as 
they cut through it and made their excavation, 
from falling in, and they kept their excava- 
tion as dry as they could by frequent pumping. 
Notwithstanding all their care the land under 
the plaintiffs houses subsided, and this subsi- 
dence caused damage. There was a conflict 
of evidence on the question how far this 
running silt was liquid rather than solid — as 
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to whether it was muddy water as dis- 
tinguished from wet sand, and as to what the 
defendants removed by their pumping and 
other operations from under the plaintiff's 
houses ; but it was admitted that the struc- 
tural damage of which the plaintiff com- 
plained was caused by the defendants in the 
execution of their works. With regard to 
the obstruction of light, it was not seriously 
disputed that the defendants' gasometer would 
materially darken some of the plaintiff's 
ancient lights if the gasometer was erected to 
a greater height than its original height— riz., 
about 70 feet above the surface of the ground. 
North, J., had granted an injunction restrain- 
ing interference with the plaintiffs light, and 
assessed the damage due to subsidence at 340^. 
From this decision the defendants appealed 
on the grounds (1) that, assuming that the 
plaintiffs lights would be darkened and 
that the defendants had damaged his build- 
ings, still no action lay against them, having 
regard to their parliamentary powers ; (2) 
that, as regards the lights, assuming that an 
action would lie, no injunction ought to be 
granted, and that damages only ought to be 
awarded ; (3) that, as regards the damage 
caused by subsidence, no action lay, because 
such subsidence was occasioned by pumping 
water out of the defendants' own land and 
thereby draining water from under the plain- 
tiff's land, which the defendants alleged gave 
no right of action. 

Haldane, Q.C., Macnaghten^ Q.C., and 
Bvome for the appellants. — What the 
defendant company have done is not a 
nuisance, for they have statutory autho- 
rity for their acts. London^ Brighton 
and South Coast Railtoay v. Truman (jsujyra^ 
is not to be distinguished from this case, 
and the House of Lords there held that 
when a railway company was authorised 
to acquire land for purposes expressly autho- 
rised by their Act, which purposes were 
incidental and necessary to the authorised 
use of the railway, though but for the 
Act they would have been actionable, as 
managers, the company were authorised 
to do what they did, and the adjoin- 
ing owners were not entitled to an 
injunction to restrain them. The company's 
private Act incorporates the whole of the 
Land Clauses Act, 1845, except those clauses 
which refer to taking land otherwise than by 
agreement. The injury here is occasioned 
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"by the construction of the works,*' 
not as in the case of Ferrar v. London 
Sewers Commissioners, 4 Ex. 1-227, which 
distinguishes Imperial Gas Light and Coke 
Company v. Broadhent, 7 De G^ M, S (7. 
436 ; 1 H. L. C, 600, when the injury was 
occasioned in the course of business. Sec- 
tion 68 moreover applies to the whole Act, 
and not only to those clauses dealing with 
the compulsory purchase of land. The 
plaintiff did not have an easement of light 
at the date of the Act, and after that time 
none could be acquired against the company. 
iAyr Harbour Trustees v. Oswald, 8 App. 
Cos, 623.) Section 29 of the Gasworks 
Clauses Act, 1847, and section 9 of the 
Gasworks Clauses Act, 1871, refer to 
nuisances caused by working and carrying on 
the business, not to subsidences and obstruc- 
tion of light caused by building operations 
as making and building such gasworks in 
what the Legislature has authorised the 
company to do, and therefore cannot be 
treated as a nuisance. CEmsUy v. North 
Eastern Railway Company, [1896] 1 C^.418; 
60 J, P. 182.) The company is a public one 
and compelled to supply gas, and the rights 
of private persons may be overriden for 
public purposes. If this were a case under 
the Railway Clauses Consolidation Act, 1845, 
at the most the plaintiff would only have a 
right to money compensation, not to an 
inj unction. ( Hammersmith Eailioa y v. Brand, 
4 H. L, 171 ; 34/. P, 36 ; Manchester, Sheffield, 
and Lincolnshire Railway v. Anderson, [1898 J 
2 Ch. 394.) Under section 5 of the Act of 
1871, which was incorporated in the private 
Act of 1873, notice of the proposed building 
has to be sent to every person residing 
within 300 yards of the proposed building ; 
the plaintiff's houses are within that radius, 
and therefore he had notice and raised no 
objection, it would be useless to provide 
for notice of the proposed building 
being sent to such persons if they were 
entitled to rely on the general Act. As to 
the subsidence, the company were entitled to 
drain their own land, the subsidence was 
caused by the removal of the water not by 
the withdrawal of lateral support, and the 
drainage of water is not actionable. ^Elliot 
V. North Eastern Railway Company, 10 
H. L, C, 333 ; 37 J. P. 564 ; Chasemore t. 
Richards, 7 H L. C. 349 ; 23 J. P. 596, and 
Popplewell V. Hodkinson, 4 Ex, 248.) 
Bardswell for the contractors. 
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Upjohn, Q.O., and Deighton PoUock, for 
the respopdent, were not called on as 
to the question of light. — The company have 
no statutory powers which would enable 
them to interfere with private rights, the 
Act of 1847, which is incorporated in their 
private Act of 1867, makes them, under 
section 29, liable for action in the usual way 
for nuisance, unless the acts which constitute 
the nuisance come within certain excepted 
cases, such as opening roads for the puri)ose 
of laying pipes and mains. Building gas- 
holders is a necessary part of ** supplying " 
gas, and is within section 29. Section 5 of 
the Gasworks Glauses Act, 1871, which is 
incorporated in the private Act of 1873, does 
not apply to this case. Section 9 of the Act of 
1871 shows that no invasion of private rights 
was intended. The company is a commercial 
undertaking, not a public body. The com- 
pany's special Act of 1867 is subject to the 
general Act, the provisions of the general 
Act as to nuisance and also section 53 of the 
special Act are applicable. Section 6 of the 
special Act of 1873 says that the company 
*' may *' erect gasholders, it is not compulsory 
for them to do so. Not using their statu- 
tory powers to the full extent is negligence 
if by so doing a nuisance is caused. 
(Geddis V. Bann Reservoir, 3 App. Gas, 430.) 
[LiNDLEY, M.E., referred to Bradford 
Corporation v. Pickles, [1896] 1 App. Cas, 
587.] The company had no implied 
authority to commit a nuisance such as would 
bring them within LoTidon, Brighton, and 
SoiUh Coast Railway v. Truman (supra). It 
is not proved that this large gasholder is 
needed, or that two or three smaller ones 
would not have served the purpose just as 
well. Their powers from the Legislature 
were permissive not imperative, and they 
therefore had a discretion which they must 
exercise in conformity with private rights. 
^Metropolitan Asylums Board v. Hill, 6 
App. Cat. 193 ; 45 J. P. 664.) London, Brighton, 
and South Coast Railway v. Truman (supra) 
is therefore distinguishable. The plaintiff 
has a common law right to support from water 
as much as from soil. (Backhouse v. Bonomi, 
9 B. L. C. 503.) Chasemore v. Richards 
(supra) was a case of percolating not 
stagnant water as here. The decision in 
Popplewdl V. Hodkinson (supra) does not 
apply here, and really amounted in effect 
to this, that as between vendor and pur- 
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chaser the plaintiff bought his land with 
notice that the adjoining land might be 
buUt on. (Righy v. BenneU, 21 Ch, D. 559 ; 
47 J. P. 217 ; Birmi7igham, Dudley, and 
District Banking Company v. Ross, 38 
Ch. D. 295 ; 52 J. P. 421 ; Rotherham v. Wilson, 
8 H. L. C. 348.) Elliot v. North Eastern 
Railway Company (supra) was a case between 
vendor and purchaser. Popplewdl v. Hod- 
kinson (supra) was not decided on the 
common law right of support bub on that 
of Elliot V. North Eastern Railway (supra). 
(He also quoted Lonsdale (Earl) v. Littledale, 
34 Bl. 268 ; Backhouse v. Bonomi (supra), and 
Humphries v. Brogden, 12 Q. B. 739.) Popple- 
well V. Hodkinson (supra) also was a case of 
surface drainage. Grand Junction Canal v. 
S^tt:7ar,6a.483; 35/.P. 660; 24 Z. r. 402, 
and Birmingham Corporation v. Allen, 6 Ch. D. 
284 ; 42 «7. P. 184, are cases in our favour. 
(He also quoted Broomfield v. WiUiams, 
[1897] 1 CA. 602 ; Phillips v. Low, [1892] 1 
Ch. 47 ; Dalton v. Angus, 6 App. Cos. 740 ; 
Lemaitre v. Davis, 19 Ch. D. 281 ; Fletcher v. 
Rylands, 3 ^. Z. 330 ; 30 J.P. 436 ; Hurdman 
V. North Eastern Railway, 3 C. P. D. 168 ; 
and BaUard v. Tomlinson, 29 Ch. D. 115.) 

Haldane, Q.O., replied. 

Cur. adv. vtdt. 

May 16.] Lindlby, M.E., after stating the 
facts of the case, continued.— I pass now to 
the contentions of the appellants. First, as 
to the protection afforded them by their 
special Acts and the statutes incorporated 
with them. The defendants contend that, 
whatever their liability would be apart from 
those Acts, they are protected by them 
against such actions as the present, and they 
base this contention on the London and 
Brighton Railway Company v. Truman 
(supra). But, in my opinion, the nuisance 
clauses contained in the Acts which govern 
this case render that decision wholly inapplic- 
able to it. The nuisance clauses are the 
following:— section 29 of the Gasworks 
Clauses Act, 1847 ; section 9 of the (3^asworks 
Clauses Act, 1871 ; section 53 of the 
company's special Act of 1867. Section 9 of 
the Gasworks Clauses Act, 1871, is the most 
important, for section 29 of the Act of 1847 
may, perhaps, be confined to nuisances by gas ; 
section 53 of the Act of 1867 relates primarily 
to the acquisition of patents for making gas, 
and the proviso at the end, although quite 
general in its terms, ought perhaps to 
be read as only qualifying the.^ earlier 
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part of the section in which it occars. Sec- 
tion 9 of the Gasworks Glauses Gonsolidation 
Act, 1871, is clear and nnambiguons. 
It runs thns :— " Nothing in this or the 
special Act shall exonerate the undertakers 
from any indictment, action, or other pro- 
ceeding for nuisance in the event of any 
nuisance being caused by them." This sec- 
tion is made applicable to the defendant 
company and to the works complained of by 
sections 2 & 3 of their special Act of 1873. 
This section is, in my opinion, conclusive 
against the defendants. If they could show 
any enactment expressly or by necessary 
miplication authorising them in terms to 
erect a gasometer at the place where this is, 
and of the dimensions desired by them, or 
any express or necessarily implied authority 
to cut through the stratum of running silt, 
and if they could show that it was 
impossible to exercise those clearly conferred 
powers without creating damage to their 
neighbours, the decision in London and 
Brighton Railway v. TruTnan (fiwpra) would 
protect them. But the statutes which we have 
to consider fall far short of what is necessary 
to exclude the application of section 9 of the 
Act of 1871. Upon this part of the case the 
decision of the Attorney-General v. Leeds 
Corporation, 5 Ch, 583, is very instructive. It 
was there in vain contended that an enact- 
ment similar to that contained in section 9 
was inapplicable, because what was autho- 
rised could not be done without causing a 
nuisance to other people. The answer was 
that there was nothing to show that Parlia- 
ment knew that such was the case, and noth- 
ing which clearly authorised the Acts of the 
defendants even if they occasioned a nuis- 
ance. There are other cases to the same 
effect, but it is unnecessary to refer to them. 
Other minor contentions were raised by 
counsel for the appellants in support of 
their main argument, but in the view I 
take of section 9 of the Act of 1871 it 
is unnecessary to refer to them. As regards 
the injunction against carrying the gasometer 
higher than it is, this court has recently con- 
sidered when damages ought and when they 
ought not to be awarded instead of an 
injunction. (See Martin v. Price, [1894] 
1 Ch. 276, and Shelfer v. City of London 
Electric Lighting Company isupra).^ Gon- 
sistently with those decisions an injunction 
oasrht not, in my opinion, to be refused. 
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The plaintifPs rights will not be adequately 
protected or vindicated by damages. The 
liability of the defendants to pay damages 
caused by the subsidence of the plain tiff*8 
buildings requires careful consideration. 
That the defendants have, in fact, caused 
such subsidence and damage resulting 
from it is clear beyond all controversy. 
Frimd facie they have no right to do this— 
see Dalton v. Angus (^supra). It is for 
them to justify their conduct if they 
can. Their attempt to do so by their special 
statutory powers fails for the reasons already 
given. But they say that, even if that is 
so, they are not liable at common law for 
the damage by subsidence, because, first, 
they only pumped water from their own 
land ; and, secondly, because, although some 
sand came with the water so pumped, the 
stratum of running silt under the plaintiff's 
land only shrunk by reason of the abstrac- 
tion of water from it, and that no soil, in 
any appreciable quantity at all events, was 
removed from under the plaintiff*s buildings. 
The defendants say, in short, that the 
subsidence was caused by the withdrawal 
of underground water from the plaintiffs 
land by lawful pumping on their own land, 
and that, although damage to the plaintiff 
ensued, no nuisance or other actionable 
wrong was committed by them. For this 
they rely on Popplewell v. Hodkinson 
imprd). The questions thus raised are 
extremely important and by no means free 
from difficulty. First as to the facts. No 
borings were made in the plaintiffs land, 
but it was not contended that in its natural 
state the land contained a stratum of clear 
water resting on a bed of sand. The 
running silt was a bed of wet sand, the 
amount of water in it varying from time 
to time, according to the rainfall ; but in its 
ordinary state, if cut through, its equilibrium 
would be disturbed, and it would run or 
flow down where cut through if not 
prevented from so doing. An excavation 
cut into or through it would disturb its 
equilibrium for some distance all round; 
and the conclusion at which I have arrived 
from the evidence is that the operations 
of the defendants, carefully and skilfully 
conducted as they were, consisted in removing 
large quantities of silt from their own land 
and in pumping on their own land whatever 
they could get away by pumping, and that 
the combined effect of both operations w«9 
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to disturb the equilibrium of the wet sand 
underneath plaintifTs houses, and to cause 
such sand to shift its place and move towards 
the excavation made by the defendants. 
The plaintiff's houses were supported bj a 
bed of wet sand and not by a stratum of 
water, and they have been let down by a 
shifting of such sand, caused by the removal 
by the defendants of sand and -vi ater from 
their own soil. This is also the conclusion 
at which Noiihy J., arrived, if I understand 
him rightly. I do not think it necessary to 
examine in detail the voluminous evidence 
bearing on this point, all of which I have 
studied with care. It will be sufficient to 
refer to what is said by the plaintiffs 
witnesses, Samuelson, Hunt, and Hurtzig, 
which is not, in my opinion, displaced by 
the defendants' witnesses. In this view of 
the evidence it is unnecessary for me to 
decide whether, if the defendants had done 
nothing more than pump underground 
water from their own land and thereby let 
down the plaintiffs houses, an action could 
have been maintained against them. Popple- 
well V. Hodhinson (supra) looks like and 
has generally been regarded as an authority 
that no action will lie in such a case. But 
I am not satisfied that this broad question 
can be considered as finally settled by that 
or any other decision. The question involves 
very important considerations. Two con- 
flicting rights have to be reconciled— viz., 
the right to support and the right to 
pump water. It is not necessary to 
decide which is to give way to the other. 
I leave the question where it is. I shall 
assume in the defendants' favour that 
an action will not lie for damage caused 
by pumping water only. They have done 
more, and what they have done is, in my 
opinion, an actionable nuisance at common 
law. If this point is decided in favour of 
the plaintiff the defendants do not quarrel 
with the damages assessed. The only case I 
know of in which the legal consequences of 
cutting through quicksand have been consid- 
ered is the American case of Cabot v. King- 
man, 166 Mass., 403, to which Mr. Haldane 
referred us. The court was the Supreme 
Court of Massachusetts, and the majority of 
4 to 3 adopted the conclusion which I have 
expressed. The grounds of their opinion 
are given on page 405, and I cannot conclude 
my own judgment better than reading what 
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I there find. Field, C. J., said :— " Whatever 
may be true of percolating waters, we think 
that the defendants had no right to take 
away the soil of the plaintiff in land which 
they had not taken under the statutes, and 
that it is immaterial that the soil was removed 
by means of pumps from the trench into 
which it had fallen by its own weight, or had 
been carried by percolating water. We are 
unable to distinguish the case from one where 
the soil falls in from the surface in conse- 
quence of an excavation in the adjoining land. 
The plaintiff, if the facts be as he offered to 
prove, has been deprived of the lateral 
snpi>ort to his land, in consequence of which 
the quicksand has cun from under the sur- 
face of his land into the trench, and has been 
removed by means of pumps, and this has 
caused the surface to settle and crack. It 
WAS the duty of the defendants to prevent 
this in some manner, if they did not take the 
plaintiff's land." The judgment of North, J., 
is in my opinion correct on all points, and 
the appeal must be dismissed with costs. 

BiGBY, L. J.— I agree entirely with what has 
been said by the Master of the Bolls on the 
construction of the Acts of Parliament 
and have nothing to add on that part of 
the case. I agree also in his conclusion 
that an injunction should be granted against 
darkening the plaintiff's ancient lights. I 
will only add that, in my opinion, the courts 
ought to take great care to prevent under- 
takers with statutory powers from exceeding 
those powers, and under the pretence and 
colour thereof in effect expropriating land- 
owners whose lands are outside their real 
scope, and that this ought to be a leading 
consideration when the question of remedy 
by injunction or damages is being dealt with. 
I proceed to the question of subsidence. It 
is admitted that the operations of the defen- 
dants have caused a subsidence of the 
surface of the plaintiff's land, and that the 
sum of 340Z. assessed and allowed by the 
learned judge in respect of the damage 
thereby done to the buildings standing 
thereon is not more than ought to be allowed 
if the plaintiff has a cause of action. The 
defendants, however (while admitting the 
damage to have been occasioned by them and 
to be fairly represented by the 34W.), say 
that there is no cause of action against them 
inasmuch as they have done only what they 
had a right to do, namely, have only exer- 
cised the right of draining their own soil 
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and they rely upon the case of Popplewell v. 
Hodkinson (jmpra) as an authority covering 
the present case deciding in their favour the 
point in dispute. I will deal later on with 
that case so far as appears to be necessary 
for the purposes of the present litigation, 
but in the first place I think it desirable to 
state the material 4K)nclusions of fact at 
which I have arrived from the voluminous 
and in some points contradictory evidence to 
which we have been referred. It is common 
ground that there exists under the land of 
the plaintiff and of the defendants, and for 
a great distance all round, a stratum of what 
is called and weU known as " running silt." 
The contents of this' stratum are black 
insoluble silt and water, the proportion of 
the water to the silt is differently estimated 
by the defendants* witnesses, who go more 
precisely into the propositions than do those 
of the plaintiff. The extremes are 10 per 
cent, of the whole according to one witness, 
and 20 per cent, according to another, 
that is to say, tV water to ^ silt, or \ water 
to f silt. There can be however no doubt 
that the silt greatly predominates over the 
water. The silt itself when separated 
entirely from water consists of a very fine 
powder of matter much finer than ordinary 
sea sand, and indeed in regard to fineness 
comparable to fiour rather than sand. In the 
natural and indisturbed state of things the 
materials comprising this stratum are in a 
state of equilibrium, that is to say, there is 
no movement of the particles either inter se 
or together in mass. This shows that the 
epithet ** running" is not opposed to 
" stagnant/' as it is when applied to water ; 
the silt is in fact in normal circumstances 
stagnant, and the epithet " running " is only to 
indicate that if the stratum is cut the silt will 
run through the opening made. In the state 
of equilibrium the component parts of the 
stratum are uniform throughout. There is 
no sediment of silt at the bottom and no 
scum at the top, and the water is found in 
equal quantities at all parts of the stratum. 
Having regard to the relative proportions 
of the solid and liquid parts, it is plain that 
the expression "in suspension" used by 
some of the witnesses and by the learned 
judge cannot mean that the silt is fioating in 
the water— there is no room for it to float. 
The water is rather held by the silt, in other 
words it would be more correct to describe 
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the contents of the stratum as wet silt than 
as water with silt in it. At first sight it 
appears almost impossible to reconcile the 
estimates of the different witnesses as to the 
consistency of the mixture. They vary 
from what may be called a thick slime to 
what would be more like the mud at the 
bottom of a dock filled with water, though 
such mud would not probably have the 
physical properties of running silt. To a 
certain extent the difference of the estimates 
may be accounted for by difference of place 
and perhaps of weather. But in one most 
important respect there is practical 
unanimity. The witnesses both of the 
plaintiff and defendants concur in the state- 
ment that when in the course of excavation 
the stratum of running silt is arrived at it is 
necessary to take the greatest precaution to 
seal up the stratum by a close barricade— 
say of timber — which shall penetrate to a 
depth greater than that of the bottom of the 
silt, and so get a hold of the subjacent clay 
or other substance impermeable to water. 
If this is not done the materials of the 
stratum will justify their name of " running 
silt " by actually running past, through, or 
under the attempted barricade. For the 
purpose of building a wall which would 
surround their tank the defendants had to 
excavate a trench. The dimensions of the 
trench on its outer circumference were those 
of a circle of 162 feet diameter, and there- 
fore a little over 500 feet circumference, its 
depth was about 37 feet, and its width about 
9 feet 6 inches. The defendants' witnesses 
admit that in making this trench they did 
not, and indeed say that they could not, 
prevent the passage through the barricade 
of large quantities of water from the 
circumjacent stratum, namely, the running 
silt stratum, but they contend that they 
effectually sealed that stratum and in 
substance prevented the silt itself from 
passing through the barricade. The onus of 
proving that the subsidence which injured 
the plaintiff's building was due to drainage 
only in law would be an excuse, as dis- 
tinguished from a withdrawal of soil, is 
entirely upon the defendants. So far as the 
case depends upon the amount of silt which 
passed the barricade and was pumped away 
with water I content myself with saying 
that I am not satisfied that they have 
discharged the onus cast upon them. The 
evidence on the one side and op the other is 
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to a great extent expert evidence, and I Bee 
no preponderating testimony in favour of 
the defendants' side. [His lordship then 
went into the evidence dealing with pnmp- 
ing silt with the water and continaed.] I 
don't care to pursne this part of the case 
farther, as in my judgment there can be no 
doubt that whatever might be true as to 
what got into the trench material quantities 
of silt must have been displaced beneath the 
land of the plaintiff, and the mischief done 
to the houses must have been owing to a 
considerable extent to the act of the defen- 
dants in withdrawing soil in the form of silt 
from beneath the plaintiff's land. I agree with 
North, J., that this cannot be included within 
any reasonable meaning of the word drainage, 
and for that reason the case cannot fall 
within the decision in Papplewell v. Hodkhi- 
son (gupraX indeed I do not think that any of 
the decisions as to water can apply to running 
silt such as is found where the plaintiff's and 
defendants'properties come together. There 
is no authority for saying that there cannot 
be property in a bed of running silt. Further 
than that it is abundantly clear that the 
physical attributes of water and of running 
silt are altogether different. The latter 
cannot be drained to an indefinite distance, 
indeed one of the def endauts' witnesses says 
that it has a steep hydraulic gradient, mean- 
ing, as is plain from the rest of his evidence, 
that if the stratum is cut across and left 
alone the water will not drain out of it 
except from a comparatively moderate dis- 
tance. This seems to me to be consistent 
with the rest of the evidence, and to bring 
the case of the bed of running silt more near 
to the case of loose soil, which will fall down 
when the lateral support of similar soil is 
removed, than that of water, which may 
drain away other water from land leagues 
distant from the place where operations are 
being carried on. It has been argued that 
the case of Popplewell v. Hodkinson (jsupra) 
has established the rule that under no cir- 
cumstances can there be any right of support 
to land from water, or in other words that 
any landowner may by operations on his own 
land draw away water not flowing in a 
defined stream from beneath his neighbour's 
land without regard to the consequences which 
may arise to that neighbour. Even if that was 
80 it would not follow that a bed of running 
silt, Bucb as we have to deal with in the present 
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case, could be drawn away, and in ijiy judgment 
the extreme logical conclusion from the propo- 
sition really established in Popplewell v. Hod- 
hinson (jsupra) would not lead to such a result. 
That case has no application to the present one, 
and I do not, therefore, intend to express 
a final judgment as to the exact interpreta- 
tion of it, though, as at present advised, I 
am by no means prepared to give it so far 
reaching an effect as is contended for. 
There are two doctrines sufficiently indicated 
by the maxims, QujiLi est solum ejus est usque 
ad inferos, and Sic utere tuo ut alienum non 
kedas, which have to be considered. These 
doctrines driven to their logical extreme are 
irreconcilable. Some practical limitation of 
one by the other has to be arrived at. The 
first doctrine gives everything below the 
surface to the landowner, but it has been 
settled that by reason of the second doctrine 
he cannot take away his own minerals with 
a result of letting down his neighbour's 
surface or ancient buildings on his neigh- 
bour's land, to the damage of that neighbour, 
without being liable, so long as he remains 
in possession of the chamber by which the 
minerals have been withdrawn, to an action 
by that neighbour. Here is one plain impor- 
tant limitation of the landowner's right. 
Popplewell V. Hodkinson (supra} seems to me 
to be a corresponding limitation of the right 
which a neighbour would have if the second 
doctrine were driven to its extreme logical 
conclusion. If, with regard to a swampy 
tract of land, it were held that no man could 
drain his own soil because by so doing he 
would also drain his neighbour's and so let 
down the surface, the ordinary beneficial enjoy- 
ment of the land would be impossible with- 
out agreement by all the landowners affected, 
and the rule would be " once a morass always 
a morass." It is against this extreme logical 
result that I am disposed to consider the 
decision in Popplewell v. Hodkinson (supra') 
to be directed. Having come to the conclu- 
sion that in such a case as that before the 
court there was no natural right on the part 
of the plaintiff to prevent his neighbour 
from draining his land for ordinary uses that 
might be foreseen (including, under the 
circumstances, the obtaining of proper 
foundation for substantial buildings), 
although the result might be to let duwn the 
plaintiff's surface in its natural condition the 
conclusion was not altered by the fact that 
two or three years before action the plaintiff 
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had chosen to build small houses on the 
insecure foundation of his own swampy soil. 
The court recognized the possibility of such 
a right as that claimed by the plaintiff being 
conferred by grant, express or implied, which 
in my judgment involves the conclusion 
that when support to buildings from water is 
enjoyed for 20 years the right to it becomes 
absolute. In the present case the houses 
damaged had been built for considerably 
more than 20 years when the support was 
withdrawn from them ; and according to the 
principle enunciated by the court in Popple- 
well V. Hodkinson (sup^d) the defendants 
would not have been Acting within their right 
even if their operations had been confined to 
sorfaoe drainage. The other cases relied 
upon appear to me quite insufficient to sup- 
port the extensive operation sought to be 
attributed to Popplewell v. Hodkinson {supra), 
and in my judgment several of them if 
closely examined tend to confine greatly its 
operation. As however I do not think that 
Popplewell V. Hodkinson {supra) applies to 
this case I abstained from discussing the 
cases referred to. 

Vauqhan Williams, L.J.— In my judg- 
ment the facts proved in this case are not 
such as to justify the conclusion that the 
defendants have caused a subsidence of the 
plaintiff's land otherwise than by a with- 
drawal of the support given to the land by 
underground water, which withdrawal re- 
sulted from the lawful dealing by the 
defendants with their own land. North, J., 
found as a fact that the stratum in question 
consisted of water and silt mechanically 
suspended in the water and that the two— 
that is, the water and the silt — escaped 
together to a considerable extent, fle says 
if there had been no water but silt alone, if 
the silt would have been part alone of the 
stratum by which the surface of the plaintiff's 
land on which the buildings stood was 
supported, that when the water was with- 
drawn, taking as it must have taken, and 
as North, J., finds it did take, silt with it, there 
was a subtraction not only of water but what 
was substantially water plus silt. Now upon 
thit. finding in fact I do not think that 
the silt suspended in water did in fact and 
could afford any support to the plaintiff's 
land. I think the subsidence would have 
equally oocuired if the "runner'' fence 
erected by the defendants had been of such 
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a character that no silt or sand but water 
only could have passed through it. I think 
thac the particles of silt or sand merely 
operated to reduce the quantity of water 
necessary to constitute water a support, but 
that it was the water alone which afforded 
the support. No doubt less water was 
required by the exclusion or displacement 
of water by the presence of the silt or sand, 
but in my opinion it was, nevertheless, the 
water which, held together by every part of 
the superincumbent stratum, as well as by 
the impervious curve of clay which contained 
the water, constituted the support. Water in 
such a i>osition is in effect an incompressible, 
solid mass. In such a state of things I should 
expect the mere withdrawal of the vertical 
pressure of the defendants' land upon water 
immediately subjacent to their land, which 
water was part and parcel of a continuous 
body of water which extended under both 
the defendants' and the plaintiff's land, to 
cause a withdrawal of some of the water, and 
consequently of the support of the surface 
at the former level. If the defendants are 
under the obligation not to withdraw this 
vertical pressure that obligation can hardly 
be described as an obligation to afford latenJ 
or subjacent support. It is a withdrawal of 
vertical pressure. I think the water with 
silt or sand in suspension had all the qualities 
of water, and that it was the result of the 
defendants' working on the mixture in respect 
of its characteristics as water which caused 
the subsidence of the plaintiff's land. I 
doubt whether any quantity of running sand, 
so long as it continued to be running sand, 
intermixed with water affords otherwise 
than as a liquid any support to the super- 
incumbent land stratum. The liquid was 
in the present case, on the finding of North, J., 
subterranean water with silt or sand in 
suspension. At all events the silt or sand 
in the present case was not dry, and there 
is no evidence as to whether when dry it 
would continue to run under pressure or 
be in any sense running sand. It certainly 
would not, unless accompanied by water, 
rise above the level at which it was ejected 
by the pressure, as this sand is said to have 
done at Hull Docks, and as the plaintiff 
suggests that it did under the toes of the 
«* runners" in this case. In the foregoing 
observations I have accepted the condnsion 
in fact of North, J., as to the nature of the 
stratum. There are difficulties in aooepting 
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this conclusion as strictly accurate, for in 
pure water sand could in the absence of 
motion onlj be held in suspension if the 
specific gravity of sand and water were 
equal, but even if one rejects the evidence 
of the plaintifli's expert witnesses, which 
Northf J., seems to have accepted, as to the 
nature of the stratum as unreliable, yet it 
seems to me that the silt or sand must 
either have been deposited by gravity beneath 
the water — and some of the evidence points 
to this— or the particles of sand must have 
so rested on one another as to leave inter- 
stices admitting of the presence of water ; 
but whichever of these is the proper con- 
clusion, it seems to me that it was the with- 
drawal of the water which caused the 
subsidence. [His lordship then went into 
the evidence of some of the witnesses, 
which he remarked was somewhat contradic- 
tory. He then proceeded.] The result is 
that in my judgment the evidence establishes 
that the subsidence of the plaintiff's land 
has been caused merely by the withdrawal 
of water support produced by excavations by 
the defendants on their own land. That 
state of things raised the question whether 
there was by the common law an obligation 
not so to deal with land as to withdraw 
water supportof the surface of land owned by 
others, or, to state the question conversely, 
whether there was a right to water support 
for land. In his judgment, Fopplewell v. 
Hodkinaon (jupra) was a clear authority that 
there was no such obligation and no such duty. 
That was a case in which the subsidence was 
caused by excavations, which were made to a 
great depth, for the purpose of the founda- 
tions of a church about to be built on wet 
and spongy land, which let down the plaintiff's 
cottages built on adjoining land of the same 
character. The result of the excavations 
was that the plaintiff's land was drained and 
subsided, and the houses buUt on it were 
cracked and injured. The land would have 
subsided even if there had been no buildings 
on it. The court held that no action would 
lie. CockburUf G.J., in the course of the 
argument said, " What right, independently 
of the principle that ^ no one can derogate 
from his own grant,' can a man have to 
prevent an adjoining owner draining his own 
land 1 If in the process the adjoining owner 
subtracts underground water from his 
neighbour, can that alone give a cause of 
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action ? " In his judgment the Chief Justice 
says, "Although there is no doubt that a man 
has no right to withdraw from his neighbour 
the support of adjacent soil, there is nothing 
at common law to prevent his draining that 
soil if for any reason it becomes necessary 
or convenient for him to do so." And the 
rest of the judgment consists of merely a 
negation of a contention on behalf of the 
plaintiff that the tBLct that the land of the 
plaintiff had been sold and granted and con- 
veyed to him by the grantor for building 
purposes, and that the grantor took a 
covenant from the grantee that the buildings 
should be erected of a sufficient value to 
secure the chief rent, raised an implied con- 
dition that the grantor would not drain, that 
there was an obligation on him and those 
who claimed through him only to drain to 
such an extent as the nature of the buUding 
to be erected rendered safe and desir- 
able. There is nothing else in the 
judgment, which is a judgment of the Court 
of Exchequer Chamber, to which Keating^ 
Luskf Hannan, and Brett, J J., were parties. 
It is quite true that in the Court of 
Exchequer the judgment was put on two 
grounds, first, that the defendant was 
entitled to make the excavation which caused 
the damage complained of, and, secondly, even 
assuming that the plaintiff would primd facie 
have had a right to the support of under- 
ground water, he could not under the cir- 
cumstances of the case recover. He had 
built his cottages without taking any precau- 
tions to make his land fit to bear them, and 
was therefore not in a i>osition to complain of 
the defendant's act. It seems to me moreover 
that the decision that there is irrespective 
of grant no right of support to land from 
underground water is consistent with all the 
English cases, and is right in theory. The 
English authorities practically begin, I think, 
with Acton v. BlundeU, 12 M, df W. 324. I do 
not think that there is anything decided in 
Lonsdale v. LitUedaU (supra) which really 
affects the question. In Acton v. Blitndell 
(supra) the action was by the owner of the land 
through which water flowed in a subterranean 
course, and it was held that he had no 
interest in it which would enable him to 
maintain an action against a landowner who 
in carrying on mining operations drained 
away water from the plaintiff's land, and 
laid his well dry. There was no claim for 
damages for subsidence of the plaintiff's land 
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caased by the withdrawal of the water by 
the defendant's operations on his own land, 
bnt Mr. Cowling ^ the counsel for the plaintiff, 
in his argument urged that if there was an 
absolute right for a landowner by operations 
on his own land to abstract subterraneous 
water from the land of another landowner 
there would be no liability, although the 
neighbour's land should sink in consequence 
of the water being abstracted from under it. 
Tindaly C.J., at the conclusion of his judgment 
said, '* that the person who owns the surface 
may dig therein, and apply aU that there is 
found there to his own purposes at his free 
will and pleasure, and that if in the exercise 
of such right he intercepts or drains off 
the water collected from underground springs 
in his neighbour's well this inconvenience to 
his neighbour falls within the description of 
damnum absque injuria, which cannot 
become the ground of action." The Chief 
Justice, notwithstanding the argument of 
Mr. Cowling, does not except from his state- 
ment of the general right of a landowner by 
digging in his own land to abstract under- 
ground water from his neighbour's land the 
case where by such abstraction he withdraws 
water support from his neighbour's land. 
Moreover, when discussing the question why 
the law governing streams flowing in a 
natural course near the surface of land 
should be different from the law relating 
to underground water, be points out that 
there is no limit of space within which the 
claim of right to an underground spring can 
be confined, and that in the case before them 
the nearest coalpit was at a distance of one 
half mile from the weU, and that it was 
obvious the law must equally apply if there 
was an interval of many miles. This reason- 
ing of the Chief Justice seems equally 
cogent when the result of the abstraction of 
the underground water is to withdraw the 
support of water from neighbouring land. 
When the result of digging is to 
withdraw support, whether subjacent 
or lateral, from neighbouring land the 
probability of subsidence of the neigh- 
bouring land is more or less obvious, and 
there is a practical limit of space within 
which a landowner should know that he can- 
not dig without risk of letting down his 
neighbour's land, but he cannot tell at what 
distance the digging on his own land may 
operate to drain the underground springs on 
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land of other landowners, neither does he 
know what other underground springs there 
may be, nor where they are situated. The 
passage that I have cited from the judgment 
of Tindal, C. J., is cited with approval in the 
opinion of the judges which was acted on in 
the House of Lords in Ckasemore v. Richards 
(supra). This leads me to consider the case 
of Chasemore v. Richards isupra). The 
action was by a landowner and millowner 
for the loss of the use of a stream chiefly 
supplied by percolating underground water, 
not running in any defined stream, which 
resulted from the digging by an adjoining 
landowner of an extensive well for the use 
of the inhabitants of the district. It was 
held that he had no right of action. The 
action was therefore for the preventing the 
flow of the percolating water into a stream 
flowing through the plaintiff's land, a 
different thing altogether from abstracting 
underground and practically stagnant water 
from the land of another, but, although the 
case was one of a complaint of interception 
and diversion and not of abstraction of 
underground water, and depended largely 
on the right to the flow on to the plaintiff's 
land of water which in no sense could be 
said to be the property of the plaintiff till 
it arrived at his land, yet the unanimous 
opinion of the judges and the opinions of 
the individual law lords all seemed to me to 
recognise the right of a landowner to deal 
with underground water not running in a 
defined stream as he chooses, and his freedom 
from liability if he by dealing with it 
deprives the neighbouring land of the 
percolating water under it. The case of 
New River Company v. Johnson, 2 E, d E, 
435, shows clearly that the case of Ckase- 
more V. Richards (supra') applies not 
only to the case of interception or diversion of 
percolating water but also to the abstraction 
of water whether percolating or already 
collected in a well ; applies, that is, to all 
underground water, except that flowing in a 
defined stream. And, as pointed out by 
CoUon, L. J., in Ballard v. TomUnson (supra), 
the effect of Chasemore v. Richards (supra) 
is that every man has a right to take all the 
underground water flowing in no definite 
channel which he can find in his own land, 
notwithstanding that the effect of his doing 
so may be that his neighbour will have no 
underground water in his own land, or that 
the stream whioh he owns will be diminiBhed 
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in consequence of the undergronnd water 
not coming into that stream, and that the 
owner of the land has, as a natural incident 
of his ownership, a right to avail himself of 
that incident to whatever extent he chooses, 
even though the consequences may be that 
he takes not only the water which at first 
was under his property, but all the adjoining 
water which would by natural force come 
under his land when he had taken that which 
was there in the first instance. The only 
case that was relied on as in any way contra- 
vening the proposition laid down in Ballard 
y. Tomlinson (^supm), as to the effect of 
Chcuemore v. Richards («i*pra), is Grand 
Junction Canal v. Shugar Qsupra), but I do 
not think that that case if carefully looked 
at in any way contradicts Ballard v. Tomlin- 
son (supraX or the explanation of Chasemore 
y. Richards (8upra\ given in the judgments 
of that case. Grand Junction Canal v. Shugar 
isupra') is not well reported in the Law 
Reports^ and I think if the longer report in the 
Law Times is looked at, it is tolerably clear 
that Lord Hatherley treated the case as one in 
which there was a direct tapping of an over- 
ground stream flowing in a defined channel, 
and not merely a withdrawal of underground 
percolating water indirectly affecting the 
overground stream. The observations and 
findings of Lord Hatherley y of the constant 
correspondence of the levels of the water in 
the stream and the defendant's sewer, the 
level of the water in the sewer, which varied 
by reason of a leak in the sewer, show that 
that was his view. I doubt whether 
Lord Hatherley really used the expression 
''support'' of water, I observe the word 
which he made use of in the Law Times 
report is " supply," and not " support." The 
idea of the support of water by water seems 
to me inconsistent with the unity of water, 
and whatever report is taken I think that 
the true effect of Grand Junction Canal y, 
Shugar Csuprd), as being a decision that on 
the facts of that case there was a withdrawal 
directly of water from a defined channel, 
is indicated in the following passage, which 
appears in both reports: "I do not 
think that Chcuemore v. Richards (supra} 
or any other case has decided more than this — 
that yon have aright to all the water which you 
can draw from the different sources which 
may x)ercolate undergronnd, but that has no 
bearing at all with what yon may do 
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with regard to water which is in a 
defined channel and which yon are not to 
touch. If you cannot get at underground water 
without touching the water in a defined sur- 
face channel, I think you cannot get at it 
at aU." Norths J., in Bradford Corporation 
V. Pickles isupra'), in dealing with the Chrand 
Junction Canal v. Shugar (8Upra\ says, " but 
as I read that case it was one in which sub- 
terranean water had passed into a defined 
channel, from which it was subsequently 
abstracted, and in that respect it differs from 
the present case," and the judgments of 
Lord HerschellsjA Lindley^ L. J., in the same 
case seem to me in effect to affirm this view 
of the meaning of the decision in Crrand 
Junction Canal v. Shugar (supraX In Righy 
V. Bennett (jBupra\ I do not think any ques- 
tion of right of water support was raised, 
but even assuming that the facts admitted 
of such a question being raised, the plain- 
tiff did not base his claim to support on any 
common-law right, but on an implied grant 
or obligation arising from the fact that the 
corporation (the predecessors in title of the 
defendant) sold to the plaintiff on the terms 
that ho should build the house which he did 
build, and therefore could not so deal with 
the land, which they kept, as this would be to 
derogate from their own grant. The argu- 
ment of counsel for the plaintiff in this case 
was based entirely upon the interlocutory 
observations of Jessel, M.B., in Rigby v. Ben* 
nett (jBupray " A man generally may drain his 
own land, and may make excavations in his 
own land, hut if he is bebarred from doing 
one to the prejudice of grantee why may he 
do the other ?" This no doubt was intended 
as a criticism on the decision in Popplewelly 
V. Hodkinson isupra^ but it is merely an 
interlocutory observation, and it seems to me 
that in addition to the answer given by 
counsel, based on Chasemore v. Richards 
(«ujpra), there are other reasons why a distinc* 
tion should be drawn between the withdrawal 
of the water and the withdrawal of land 
support. The question of the right of water 
support was also raised in Shdfer v. City of 
London Electric Lighting Company (supra\ 
and Kekeioich, J., decided in favour of the 
right. Popplewell v. Hodkinson (supra) was 
cited to him, and be did not in any way 
question the effect of that case as deciding 
against the common-law right, for he says, 
" The case eited on this point ia PoppUwell v. 
Hodkinson («iipra), but as was pointedout by 
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Mr. Warmington that case does not depend 
on grant. Here I have a case of grant." 
The three cases of Grand Junction Canal v. 
Shugar (jsupra\ Righy v, Bennett (jBuprd)^ and 
Shelfer v. City of London Electric Lighting 
Company (supra) are the only cases which 
counsel relied on as inconsistent with Popple- 
well V. Hodkinson (824pra),assuming it to decide, 
as I clearly think it does, that there is no 
right of support by water; further, there is no 
case in which the right of support from 
water has ever been affirmed. If the right 
existed one would have thought that in the 
vast mining operations in this country it 
must not infrequently have been infringed, 
and yet there is no case of a successful 
action for the infringement of such a right. 
In the case of the withdrawal of water 
support of the surface of our property by 
dealing with subterranean water subjacent 
to another property, the owner so dealing 
with water under his own land is, apart from 
some obligation to afford support to adjoining 
land, apart that is from some conventional 
or natural servitude, entitled to excavate his 
own land in the manner in which he deems 
most convenient and beneficial to himself, 
although the natural consequences may be 
that some prejudice will accrue to the 
owner of the adjoining land. This is an 
incident of the ownership of land that 
the owner should be entitled to dig it, 
even though digging it may iprejudice his 
neighbour's land. To limit this right there 
must be imposed on the land either some 
natural servitude or circumstance raising an 
inference of a grant to the owner of other 
lands of a right restricting the f uU use by the 
grantor of his own land. The case of 
Smith V. Kendrick (1848), 7 6. B, 515, is a 
striking affirmation of this incident of the 
ownership of land. The plaintiff there com- 
plained of the influx and not of the with- 
drawal of subterranean water, and in effect the 
court held that if a landowner by lawful dig- 
ging on his own land permits a larger quantity 
of water than heretofore to flow on to the 
adjoining land, he is not liable to be sued by 
the owner of the land on to which the water 
has flowed, and if it be true that a man who 
by, say, an improved system of drainage 
causes an excess of water to flow upon the 
land of his neighbour upon a lower level, he 
is not liable to an action ; it would be 
curious if a man who by an improved system 
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of drainage causes a deficiency of water on 
his neighbour's land should be liable to an 
action. In fact Chctsemore v. Richards (jBupra) 
is an authority to the contrary so far as 
merely causing deficiency is concerned ; but 
it is said that an action will lie if the cause 
of the deficiency results in the withdrawal of 
support afforded by subjacent water to the 
surface of neighbouring land. This is a case 
where the act complained of is that a man 
by draining his own has drained his neigh- 
bour's land is to assert not a right to the 
support of surface land by water situate in 
land laterally adjoining, but a right of 
support of water by water, which is to ignore 
the unity of water. The reasoning upon 
which the claim to water support for the 
surface of land, whether by subjacent water 
or by water laterally adjacent to subjacent 
water (in other words, by a body of water 
subjacent to two properties), is based is 
upon a general proposition that land must 
have the support of the subjacent and 
laterally adjacent strata to whatever extent 
the presence of those strata is requisite for 
its stability, and it is said that this reasoning 
applies equally whether the stratum consists 
of soil or partly of soil and partly of water ; 
but it seems to me that the right of support 
by water to soil does not depend upon the 
same considerations as the right of support 
by soil. I say this quite apart from the 
difficulty of applying the term support at all 
in the case of a body of water lying under 
two properties, and a complaint of a 
withdrawal of water support by the flow 
occasioned by tapping the water on the 
adjoining land. It is to be remembered that 
the right of support from adjoining property 
is, in all cases, an exception from or limita- 
tion of that moident of the ownership of 
land which entitles a man to deal with his 
land in the manner most beneficial to 
himself— that the line between incidents of 
ownership and the exception in favour of 
neighbouring owners must be drawn in 
accordance with the convenience of the 
community. To lay down a general rule 
that there is a right to have soil supported 
by neighbouring soU is to lay down a rule 
which generally will not interfere to any 
considerable extent with the beneficial enjoy- 
ment of the servient tenement The right 
of support from neighbouring soil which the 
convenience of society requires that land- 
owners should enjoy and accord itUer «« is a 
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right which generally will not be invaded 
unwittingly, for the subsidence of neighbour- 
ing land which results from digging or 
excavation by the owners of adjacent land 
can generally be predicted. The obligation 
of a landowner to afford support is, therefore, 
<lefinite and limited, but an obligation not to 
withdraw water support from under your 
neighbour's land by digging or excavation 
in your own land is an obligation which may 
well be unwittingly contravened. It cannot 
be predicted with any certainty what effect 
the withdrawal of water from under neigh- 
bouring land may have on the maintenance 
of the level of its surface, and especially will 
this be difficult to predict in cases where the 
Bupport afforded by water only consists in 
the maintenance by the equal pressure of 
the water of the soil subjacent to the 
surface in a state of equilibrium. It is 
practically impossible in such a case to 
predict at what point or at what distance 
the withdrawal of the equal pressure of the 
water may cause motion or subsidence in the 
BoU previously affected by water pressure. 
To affirm the right of support is to affirm 
that no land can be drained or well or trench 
dug without the risk of an action for letting 
down the surface of neighbouring land. 
I cannot persuade myself that such a right 
is for the interests of society or essential 
to the beneficial ownership of land, and, if 
the right is based upon an implied grant 
supposed to be made when lands belonging 
to one proprietor were divided by him 
between two or more other persons, it 
seems going very far to invent obligations 
in respect of unknowable and changing 
subject matters like underground water. 
On the whole, I think that both the decided 
cases and the reason of the thing negative the 
right of support by water, and this con- 
clusion is fortified by the absence of any 
affirmation of such a right in the English 
authorities and text-books and by the 
terms in which the right of support is 
dealt with in the Roman law. I therefore 
think that the defendants should succeed 
upon the claim relating to subsidence. 
As for the claim for obstruction of light, 
there is to this, as also to the claim for sub- 
sidence, a defence set up based on the 
statutory authority of the defendants to 
construct the gasworks in question. The 
plaintiff replies that even if the defendants 
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were authorised by statute to construct these 
works, yet they cannot rely on this defence, 
because the statutes on which they rely 
contain a provision that nothing in those 
Acts shall exonerate the undertakers from 
any indictment, action or other proceedings 
for nuisance in the event of any nuisance 
being caused by them. In my judgment 
the defendants, having regard to the fact that 
the gasholder was erected on land specified 
in this special Act as land on which gasworks 
might be erected, could have relied on the 
principle of the decision in London, Brighton 
and Soutk Coast Railway v. Truman (jupra) 
as a complete defence to this action 
were it not for the provision, to which 
I have referred, in the statutes under 
which they derive authority. The sections in 
the Acts relied upon by the plaintiff are 
section 29 of the Gasworks Clauses Act, 1847, 
section 53 of the special Act of 1867, and 
section 9 of the Gasworks Clauses Act, 1871. 
I think section 29 of the Act of 1847 only 
relates to nuisances in the making or supply- 
ing of gas. I think that section 53 of the 
special Act is merely intended to guard 
against any contention that the power given 
to the company to use patents for improve- 
ments in gas exonerated them in the use 
of such patents from the operation of sec- 
tion 29 of the Gasworks Clauses Act, 1847. If 
this view is right it would seem that up to 
1871 gasworks undertakers were not liable 
for nuisances caused by the erection of such 
works authorised by statute ; but it is said 
that by section 9 of the Gasworks Clauses 
Act of 1871 the undertakers are in future 
to be liable for nuisances caused by the 
erection of such buildings. The words of the 
section are certainly very general, and, unless 
something can be found in the Act to limit 
or cut them down, clearly in my opinion 
debar the defendants from successfully 
setting up the statutory authority within the 
principle of London, Brighton, and South 
Coast Raihoay v. Truman (jsupra). The only 
way in which as far as I can find from the 
Act the generality of the words of section 9 
may be cut down is to construe the section 
as a proviso to section 5. Section 5 intro- 
duces a new provision in regard to the 
manufacture of gas and gas products. It 
prohibits such manufacture except upon 
lands described in this special Act, and 
provides further that the undertaker shall 
not store gas except upon those lands without 
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the previous consent in writing of the owner, 
lessee, and occapier of every dwelling-house 
within 300 yards of the limits of the site 
where such gas is intended to be stored. 
Section 9 might have been introdaced as a 
proviso to section 5 to negative any conten- 
tion that if gas or gas products were 
manufactured on lands described in the 
special Act, section 29 of the Act of 1847, 
rendering the undertakers liable for nuisances 
in the making of gas, had no application. 
This may have been the intention of the 
Legislature, but I do not think that the Legis- 
lature had so expressed the intention as to 
jufltify the cutting down of the natural 
meaning of the words of section 9 of the 
Act of 1871. It only remains to deal with the 
contention of the defendants that, in respect 
of the obstruction of light, an injunction 
should not have been awarded but damages. 
I think that this is a case in which it would 
have been right to award damages if the 
court had a discretion to choose the remedy 
which would be most likely to work out sub- 
stantial justice between the parties, for in this 
case the defendants have not committed or con- 
tinued a nuisance with a purpose of com- 
pelling the plaintifE to sell. The case is not 
one in which the plaintiff is being disturbed 
in the occupation of business premises or 
the enjoyment of his dwelling-house. The 
cottages are let to weekly tenants, and as 
far as the plaintiff is concerned are a mere 
investment of money ; moreover, I cannot 
leave out of consideration that the plaintiff 
as owner of houses situated within 300 yards 
of the limits within which works are 
intended to be constructed had under the 
Standing Orders of Parliament notice that 
the bill which resulted in the Special Act 
asked for authority to erect gasholders, &c., 
on the land shown on the defendant's map. 
This of course is not notice of an intention 
to erect a gasholder at the spot where or 
at the height to which the gasholder was in 
fact erected, but I take it that the effect of the 
notice was to give those who received it 
a locus standi to ask for such conditions as 
they thought fit. The defendants may well 
have supposed that, no objections having 
been made, they had a right to erect any 
gasholder which was reasonably necessary 
for the supply of gas to the district at any 
spot within the limits of thooe lands on which 
Parliament had by the Act of 1873 authoriaed 
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the erection of gasholders and other buildings, 
especially as at the time of the passing of the 
A ct the plaintiff had no ancient lights or righ t 
to have the light to windows unobstructed. 
I mention these circumstances to emphasize 
the fact that the defendants were not 
deliberate wrongdoers, seeking by a money 
payment to carry through a wrong. I how- 
ever agree with the rest of the court that it 
is difficult in this case consistently with the 
principles laid down in Shelf er v. City cf 
London Electric Lighting Company isupra) 
to refuse an injunction, and award damages 
in lieu of an injunction. The decision in 
Shelf er v. City of London Electric Lighting 
Company (supraX however, does not say that 
wherever the plaintiff's legal right is infringed, 
and further infringement is intended to a 
material extent, the plaintiff is entitled to an 
injunction ex debito jusittiasj and that the 
court has no discretion in the matter ; on the 
contrary, it really affirms the jurisdiction to 
award damages instead of an injunction even 
in cases of continuing actionable nuisances, 
although such jurisdiction ought not to 
be exercised except under very exceptional 
circumstances. The Master of the Bolls 
and A, L. Smithy L.J., both of them with- 
out attempting a hard and fast definition, 
suggest examples of such special circum- 
stances. The Master of the Bolls takes as an 
example the case where the plaintiff is shown 
that he only wants money, and this must 
really be difficult to prove, but ought not to be 
impossible to prove, in a case where the 
defendants have not acted oppressively and 
the plaintiff has only a money interest^that 
is, investor's interest— in the property affected 
by the infringement of the legal right. I 
cannot help thinking myself that the high- 
handed conduct proved against wealthy 
defendants in some of the injunction cases 
brought before the court has had a tendency 
to limit somewhat unduly the practice of the 
oourts in the exercise of the discretion to 
award damages in lieu of an injunction. It 
is true that Lord Cairns Act had for its object 
to avoid the necessity of sending a plaintiff 
to the common-law courts in a case where 
damages were the proper remedy ; but it still 
remains a fact that an injunction should only 
be granted to those whose conduct entitles 
them to the interference of a court of 
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BIYER RIBBLE JOINT COMMITTEE t7. HALLI- 

WELL; SAME V. SHORROCK. 

Public health— Eivers Pollution (Preven- 
tion) Act, 1876 (39 & 40 Vict. c. 75), ss. 2, 
17 — Putrid solid matter — Matter in 
suspension — Bight of diverting and 
impounding water. 
The lawful exercise of the right to impound and 
divert water protected by section 17 of the 
Rivers Pollutton (Prevention') Act, 1876, 
necessarily implies a right to return the 
water after it has been used far the purposes 
for which such right of impounding and 
diverting loas so exercised. 
And (f, by the impounding, solid matter in 
suspension in the water, when impounded, 
has been allowed to settle and become 
putrid, the return of the water, together 
with such putrid matter, is not an offence 
under section 2 of the Act. 
Appeal by the plaintiffs from the decision 
of the Queen's Bench Division QRussell, 
L.O.J., and Wills, J.), delivered the 28th of 
October, 1898, reported ante. p. 195, where all 
the facts are fully set out. 

Oripps, Q.C. CF. H. Mellor with him), for 
the appellants. 

Joseph Walton, Q.C. iDanckioerts with him), 
for the respondents, was not called upon. 

Smith, L.J — In my opinion this case may 
be decided either under section 2, coupled 
with section 20, or under section 17. To 
take the case of one of the respondents (and 
the facts of both cases were admitted to 
be practically identical), it appeared that 
he owned a mill on the Biver Darwen, and 
that he had from time out of mind been 
accustomed to divert the water, which was 
polluted with vegetable substances, into a 
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reservoir by means of a goit. The water 
was impounded in the reservoir, cleared, 
run off, and then used for condensing 
purposes. A large deposit was left at the 
bottom of the reservoir, and from time 
to time sluice gates were lifted and the 
deposit was discharged into the river. The 
matter so discharged was putrid, and it no 
doubt polluted the river. The county court 
judge found, and the Divisional Court affirmed 
his finding, that the matter was putrid but 
not solid. The question is whether, under 
these circumstances, the respondent had 
committed an offence under the Act. Sec- 
tion 2, so far as relates to the present case, 
is to the following effect :— Every person 
who puts into a stream, so as to pollute its 
water, any putrid solid matter shall be 
deemed to have committed an offence under 
the Act. Did the respondent put solid 
matter into the river? In my opinion he 
certainly did not. Having putrid solid 
matter at the bottom of the reservoir was 
not an offence under the Act. What con- 
stitutes an offence is putting putrid solid 
matter into a river. I am not sure that this 
matter was ever solid at all. But the evidence 
clearly showed that at the time when it was 
put into the river it was not solid. I should 
have come to this conclusion even without 
the help of section 20, but in that section the 
Legislature seemed to have been contemplat- 
ing just such a case as the present. On this 
ground I think the judgment of the Divisional 
Court was right. I think the judgment was 
also right as to section 17. For years the 
respondent bad been carrying on the work 
and exercising the right of impounding 
water, and he clearly came within the pro- 
tection of section 17. The appeal must 
therefore be dismissed. 

BiGBY and Vauqhan Williams, L.JJ., 
concurred. 

Appeal dismissed. 

Solicitor for the appellants : F. C. Hulton, 
Preston. 

Solicitors for the respondent: Halliwell and 
Halliwell, Darwen. 
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July 4. 
BELTON t>. BUSBY AND WOODS. 

G-aming — Place — Bar of pablic-house — ^Ufler 
of bar by professional betting man for 
betting— Permission of licensee — User 
of "place" for purposes of betting- 
Betting Act, 1853 (16 & irVict. c. 119), 
ss. 1, a— Licensing Act, 1872 (35 & 36 
Vict. c. 94), s. 17. 
The proprietor and licensee of a beerhouse 
permitted a professional betting man to use 
the saloon bar of the beerhouse for the 
purpose of ready-money betting with 
persons therein. The betting man generally 
came to the beerhouse about noon and 
remained there for three hours^ and he 
usually remained in the same part of the 
bar and invited persons coming to the house 
to bet with him. He there made bets, 
received the money staked, and paid the 
bets to the winners, and with the knowledge 
and permission of the proprietor of the 
beerhouse he there carried on the business 
of ready-money betting, and was known to 
his customers to be there for that purpose 
at those times, and persons came there to 
bet with him. He was not a customer at 
the house for beer, and had no interest in 
the house or business. 
Held, tliat there was a user of a ^^ place " by 
the betting man for the purpose of betting 
with persons resortifig thereto within the 
meaning of section 1 of the Betting Act, 
1853, and that the betting man was there- 
fore liable to the penalty imposed by section 
3 of that Act ; and also that the licensee 
of the beerhouse in permitting the bar of 
the beerhouse to be so used was guilty of 
the offence specified in section 17 (2) of the 
Licensing Act, 1872, of suffering his house 
to be used in contravention of the Betting 
Act, 1853. 
Case stated by Bichard Oasely Blake 
Lane, Esquire, Q.C., one of the magistrates 
of the police-courts of the metropolis, sitting 
at the West London Police-court. 

1. The respondent Alfred Woods appeared 
before me at the police-court upon the 27th 
of March and the 10th of April last, upon 
five summonses issued at the instance of the 
appellant Belton, who is a chief inspector of 
the Metropolitan Police Force, charging him 
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for that he, on the 25th of February, 1st, 2nd, 
3rd and 4th of March, 1899, being a person 
using the " Bojal Pair " beerhouse, Gloster- 
grove, Kensington, did use the same for the 
purpose of betting with persons resorting 
thereto, contrary to section 3 of 16 & 17 Vict, 
c. 119 (the Betting Act, 1853). The said 
respondent elected to be dealt with sum- 
marily by me. 

2. The respondent Samuel Busby also 
appeared before me at the said police-court 
on the 27th of March and the 10th of April 
last upon five summonses issued at the 
instance of the appellant charging .him for 
that he on the 25th of February, 1st, 2nd, 3rd 
and 4th of March, 1899, being the licensee of 
the " Boyal Pair " beerhouse aforesaid, did 
suffer his said house to be used by the 
said Alfred Woods in contravention of 
section 3 of 16 & 17 Vict. c. 119 (the Bet- 
ting Act, 1853), contrary to section 17, sub- 
section (2) of 35 & 36 Vict. c. 94 (the Licensing 
Act, 1872). 

3. The evidence against each of the respon- 
dents was the same and related to occurrences 
which took place in every instance whei^ 
both respondents were present. The evi- 
dence for the prosecution consisted of that 
of police-constables, who saw and heard what 
took place, which I find to be trustworthy 
and correct. Neither respondent gave evi- 
dence before me at the hearing. The follow- 
ing facts were proved or admitted. 

4. The respondent Woods is a professional 
betting man or bookmaker. The respondent 
Busby was during the times referred to in 
this case the keeper and proprietor of the 
"Royal Pair" beerhouse, a duly licensed 
house situate in Gloster -grove, Kensington, 
and was the licensee in respect thereof. 
There is annexed hereto a plan of the part 
of the beerhouse where the business is carried 
on upon the ground floor, which is to be 
taken as part of this case. 

5. Upon each of the five days named in the 
summonses Woods came to the " Boyal Pair " 
shortly after 12 noon and remained there 
to shortly before 3 p.m. During the presence 
of Woods, Busby was always there, and what 
is described in this case took place with the 
knowledge and permission of Busby. Woods 
upon only one occasion bought any beer 
at the "Royal Pair," and the evidence 
showed that he sent out on two occasions 
for a bottle of whisky, which was bought 
elsewhere ofE the premises, and whidi^was 
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drunk by both Woods and Busby ; and except 
for some cigars, Woods was not, except as 
above mentioned, seen to be a customer at 
the "Royal Pair" for what was ordinarily 
on sale there. 

6. Woods always came to the saloon com- 
partment of the house and generally remained 
near and on one side or the other of parti- 
tion A. He occasionally went from there 
to other parts of the saloon and to the 
public bar and tap-room as occasion arose, 
returning to the neighbourhood of the said 
partition or fireplace. I was satisfied that 
Woods conducted in the said saloon the 
business of ready-money betting. He 
received bets there generally made at starting 
prices by means of slips of paper bearing 
the name of the horse or dog backed, which 
were handed to him together with the money 
staked by the persons making the bet, and 
he paid bets there in respect to bets won 
to the winners thereof, and discussions and 
disputes about bets with Woods took place 
there in the saloon. Bets occasionally also 
took place between Woods and Busby, and 
were settled over the counter in the saloon, 
and they conversed about bets, horses and 
racing. Woods also invited the persons 
coming to the house to bet with him, some- 
times successfully, and sometimes the man 
invited would make an excuse, such as having 
no money, or some other. The evidence led 
to the inference that Woods was known to his 
customers to be«at the above times at the 
" Royal Pair " and to carry on his betting 
business there as described, and that persons 
did come there for the purpose of transacting 
betting business with him. 

7. I find as a fact that Woods had the 
permission of Busby for doing what he did 
as above described. 

8. Apart fi'om the betting business carried 
on by Woods, as above described, the 
ordinary business of a beerhouse was carried 
on at the "Royal Pair." Woods had no 
interest of any sort in the latter business or 
in the house itself. He did not take any 
part in the management of the house, nor 
had he any control over the business of the 
house. There was no evidence that Busby 
had any interest in any of the bets made by 
Woods. 

9. For the prosecution it was contended 
that the respondents were respectively 
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guilty in the circumstances of the offences 
with which they were respectively charged. 

10. On behalf of the respondent Alfred 
Woods it was submitted that, on the 
uncontradicted and admitted facts as proved 
by the prosecution, no offence h^d been 
committed by him under the section of the 
Act under which he was summoned before 
the court ; and on behalf of the respondent 
Samuel Busby it was submitted that if the 
said Alfred Woods had not committed an 
offence against section 3 of the Betting Act, 
1853, he, the said Samuel Busby, could not 
be said to have brought himself within the 
terms of the summonses issued against him, 
and my attention was called to the decision 
of the House of Lords in the case of Powell 
V. Kempton Park Racecourse Company^ 
[1899] il. C. 143 ; 63 J. P. 260, 275, and 292. 

11. I was of opinion that, having regard to 
the judgment of the Lord Chancellor in the 
above-mentioned case, the said Alfred 
Woods was not using the bars of the beer- 
house in such a manner as to constitute an 
illegal user within the meaning of the 
Betting Act, 1853, and I dismissed the 
summonses against him; and as, in my opinion, 
it followed that as a necessary consequence 
the respondent Samuel Busby could not be 
said to have permitted any user by Alfred 
Woods of an illegal character, I held that 
the summonses against him failed also, and 
accordingly dismissed them. 

12. The question for the opinion of the 
court is whether, having regard to the facts 
above stated and found, I was right in point 
of law in dismissing the said summonses. 

The Betting Act, 1853 (16 & 17 Vict. c. 119), 
provides : — 

Section 1. "No house, office, room, or 
other place shall be opened, kept, or used, 
for the purpose of the owner, occupier, or 
keeper thereof, or any person using the same, 
or any person procured or employed by or act- 
ing for or on behalf of such owner, occupier or 
keeper, or person using the same, or of any 
person having the care or management or in 
any manner conducting the business thereof, 
betting with persons resorting thereto," &c. 

Section 3. "Any person who, being the 
owner or occupier of any house, office, room, 
or other place, or a person using the same, 
shall open, keep or use the same for the 
purposes hereinbefore mentioned, or either 
of them ; and any person who, being the 
owner or occupier of any house, room, office, 
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or other place, shall knowingly and wilfully 
permit the same to be opened, kept, or used 
by any other person for the purposes afore- 
said, or either of them,'' &c., shall be liable to 
a i>enalty. 

The Licensing Act, 1872 (35 & 36 Yict. 
c. 94), provides : — 

Section 17. *' If any licensed person . . . 
'(2) opens, keeps, or uses or suffers his house 
to be opened, kept, or used in contravention 
of the Act of the session of the sixteenth and 
seventeenth years of the reign of her present 
Majesty, chapter 119, ... he shall be liable 
to a penalty not exceeding for the first 
offence ten pounds, and not exceeding for 
the second and any subsequent offence 
twenty pounds." 

Danckwerts for the appellant. — In this 
case Woods was the betting man, and Busby 
was the licensee and proprietor of the beer- 
house ; and the magistrate ought to have 
convicted both. The case clearly establishes 
the following facts :— (1) That Woods con- 
ducted and carried on his business of betting 
at this house ; (2) that he was known to his 
customers to carry on his business there, and 
that persons came there to bet with him ; (3) 
that i>erson8 did there bet with him ; (4) 
that in doing what he did Woods had the 
permission of the occupier. Busby ; and (5) 
that he did not go there as an ordinary 
customer to buy beer, but went there for the 
purpose of betting with persons resorting 
there. We have first of all to look at the 
Licensing Act, 1872, and section 17 of that 
Act — under which Busby was summoned — 
provides that if a licensed person suffers his 
house to be opened, kept, or used in contra- 
vention of the Betting Act, 1853, he shall be 
liable to a penalty. By that section it is 
clearly shown that a publican is assumed to 
retain control of his house, and that 
it is his house. Then, turning to the 
words of section 1 of the Betting Act, 
1853 — ^the words of which are very con- 
veniently set out in tabular form in 
the judgment of Lord HaUhury^ L.C., 
in Powdl V. Kempton Park Bacecourte 
Company, [1899] A. C. at p. 158 — to 
bring a case within the Act it is not neces- 
sary that the person should be the owner 
of the room, or that he should have the right 
of using it for the puriKMses there mentioned ; 
it is sufficient if he is in fact a person using 
the same for the purpose of betting with 
persons resorting thereto. Woods in fact 
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was a person using this room, the bar of this 
beerhouse, for these purposes, and the ques- 
tion here is really whether Woods ought to 
have been convicted, because if he ought to 
have been convicted it follows as a matter of 
course that Busby ought also to have been 
convicted. There are two cases which 
clearly show that Woods ought to have been 
convicted, and these cases are unaffected by 
the decision in Powell v. Kempton Park 
Racecourse Company Qsupra). In Homsby v. 
Baggett, [1892] 1 Q. B. 20; 56/. P. 135, the 
respondent, the keeper of a beerhouse, was 
charged under section 3 of the Betting Act, 
1853, with permitting his house to be used for 
the purpose of betting with persons resorting 
thereto. It was proved that on five different 
days a bookmaker and his clerk were in the 
bar and tap-room of the beerhouse and used 
the same for the purpose of betting, and did 
bet upon horseraces with persons resorting 
thereto ; that the respondent was present and 
knew of and permitted such user ; that the 
bookmaker and his clerk did not occupy any 
specific place in the bar and had no interest 
or property in the premises, and it was there 
held — and the facts were almost identical 
with the facts in the present case — by 
MatheWi J., and A. L, Smith, J., that the 
case came within the Act, and that the 
respondent oaght to have been convicted. 
The next case was that of McWtlliam v. 
Dawson, 56 J. P, 182, which came before the 
same two judges about two weeks after 
Homsby v. Raggett (jsuprd), and in which the 
facts were almost similar, except that it was 
the bookmaker who was proceeded against, 
and the court there held that the case was 
not distinguishable from Hornshy v. Raggett 
{supra), and that the bookmaker ought to 
have been convicted. In each of those cases 
the bookmaker was licensed by the publican 
to carry on his business in the bar. The 
present is a stronger case, as here the book- 
maker carried on his betting business as a 
regular thing in this bar, and everyone who 
was a customer knew where to find him, and 
he betted with them there. Woods had the 
consent or the license of Busby, the licensed 
person, to use this room as a betting house 
or place, and in the language of Lord 
Halshury, [1899] A. C. at p. 161, he had his 
betting business conducted there, and if he 
was not the owner, &c., of this room he was 
a person analogous to and of the same genus 
as the owner, occupier or keep^ He had 
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a regular hahUat there by the leave of Busby, 
and there was at this bar, within the words 
of Lord James, [1899] A. C. at p. 194, a 
" definite localisation of the business of betting 
effected" there, and that makes it a place 
for the purposes of the Act. The reason- 
ing of the decision in the recent case 
of Broum v. Patch, [1899] 1 Q. B, 892, 
also shows that there was the user of a 
"place" within the Act. If Woods was 
using this place within the meaning of the 
Act then Busby ought also to have been 
convicted under section 17 of the Licensing 
Act, 1872. 

The respondents did not appear. 

Gkantham, J.— I Am sorry that there is no 
one here on behalf of the respondents, because 
it may be that we have omitted to see and 
find out for ourselves some argument which 
might have been used on their behalf. I 
can well understand that if counsel had 
appeared here for the respondents he could 
have brought before us a good many of the 
arguments that have been used before in 
various cases in which this question has been 
argued and discussed ; but I am bound to 
say that the case seems to me to be without 
any doubt whatever, and that our judgment 
must be for the appellant. I shall only say 
a few words, and I think the better course 
is to deal first with the case of Woods, because 
if we say that Woods ought to be convicted 
it is quite clear that Busby, the keeper of 
this house, ought to be convicted also. Now 
with regard to the position of Woods the 
great distinction to be borne in mind in 
cases of this nature, such as the cases of 
Powell V. Kemptan Park Racecourse Com' 
pany (jBupra\ and Hawhe v. Dumi, [1897] 
1 Q. B, 579 ; 61 /. P. 292, is this, as all the 
noble and learned lords particularly, as well as 
the judges in the Court of Appeal, say that 
in racecourses the parties who go there go 
there to bet with each other, one is on 
exactly the same footing as the other, and 
the man who goes there to back a horse is on 
exactly the same footing as the man who 
goes there to bet on a horse. The place is 
open to them both, and they both pay the 
same sum to go into the enclosure. Many 
of them go there in the first place because 
they get a better view of the race than at 
any other place ; some of them also go there 
because they will find somebody who wants 
to bet with them. They want to back a 
horse ; they know the horse, or they own the 
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horse, or for some reason or other they have 
an honest view that their judgment as to the 
capabilities of a particular horse is right, and 
they are prepared to back that judgment, and 
they want somebody who will give them an 
opportunity of backing it by laying then the 
odds,and therefore they go to this place, where 
they expect to find somebody who has also 
faiis own views as to the merits of the horse, 
and who is prepared to back his opinion. As 
was said by the learned lords and the judges 
of the Court of Appeal in the Kempton Park 
case iubi mpra'), the people who go there to 
bet in that way are not the owners or the 
proprietors of the place. They do not keep 
the place in any way, and it cannot, therefore, 
be said that in any way they can be brought 
wit bin the purview of the section of the 
Act, which is manifestly aimed at the 
persons keeping the place for the purpose 
of betting. That being the general view 
of all the judgments that were delivered 
in those two cases of Hawke v. Dunn and 
Powell V. Kempton Park Racecourse Company 
(supra), we have to see whether or not a 
public-house, kept as this public-house or 
beerhouse was by Busby, the lessee of it, 
in such a way that a professed bookmaker 
uses it as his betting place, is on all fours 
with a portion of a racecourse where people 
meet together for the purpose of betting 
with each other. It seems to me that the 
two things are not in any way analogous. 
This present case seems to me to be brought 
clearly within the purview of the Betting 
Act, 1853, and to be clearly within the 
mischief that' was aimed at by the Legisla- 
ture in passing that Act. Probably at that 
time what they were primarily endeavouring 
to stop was betting houses being opened 
where nothing but betting was carried on, 
and it is quite clear that houses opened 
for betting in that way were within the Act. 
The moment that professional bookmakers 
found that they could not keep a house in 
that way the next thing they did was to find 
somebody who would keep one for them by 
paying a rent either in money or in kind, or, 
as the suggestion is in this case, by getting a 
bottle of whisky and treating the publican 
to the whisky, or by paying him in some other 
terms, or in some other way making it worth 
the man's while to treat his house as a betting 
house. Undoubtedly the respondent Woods 
went to this house, and other men who wished 
to bet went there also in order to meet him. 
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Of coarse the effect of this betting man 
being there, and having his own customers to 
bet with him there, broaght trade to this house, 
and without any rent being paid it would 
answer the purpose of Busby to practically 
give the man an absolute right, or " license " 
as Mi.DanckwerU called it, to be there day 
after day for a certain number of hours. 
From the findings in this case it is quite clear 
that he had a license to be there ; he had 
even more than a license, because the case finds 
that he was there regularly for certain hours 
and that he was not content with the ordinary 
drink which could be got there. It is mani- 
fest that he did not go there for the purpose 
for which other people would go to a beer- 
house — ^to get a glass of beer. He went 
there from day to day at certain defined times. 
How can it be said that that is not a " place," 
if we have to go into the question what is a 
place ? That place seems to me to be just as 
much a betting place as the houses which 
were established for betting exclusively, the 
mischief of which was the thing aimed at by 
the Legislature in 1853. As Lord James and 
I think Lord HalBbury, L.C., say, what the 
bookmakers naturally tried to do when they 
were not allowed to keep the particular 
house or place for betting was that they got 
a place outside. That was the reason of the 
word " place " being used in the Act to bring, 
as it were, within the meshes of the net 
places that were dishonestly used outside for 
the purpose of infringing the Act, although 
practically they were part of the house, such 
as a backyard or an open place belonging to 
the house, and places of that kind, and very 
properly the noble lords draw the distinction 
between places of that kind, which really 
were attached to the house, and part of a 
racecourse, where people went for the 
purpose of the pleasure, as it were, of the 
mutual betting with each other. Under 
those circumstances it seems to me that the 
case finds the positive fact about which 
there can be no controversy that Woods did 
use this place for the purpose of betting 
with persons resorting thereto, and it was 
just as much a betting-house for him, 
and kept by him, as would have been 
a room if he had paid the rent of it. Under 
those circumstances it seems to me that 
Woods was committing an offence against 
the Betting Act, 1853. If Woods was com- 
mitting an offence against the Act of 1853, 
it is manifest that Busby ought to have been 
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convicted for permitting his beerhouse to be 
used in contravention of the Betting Act, 
and under those circumstances he ought to 
have been convicted. I might, of course, 
have reserved judgment in this case and 
referred in greater detail to the various autho- 
rities that have been cited during the argu- 
ment, but the case seems to me so clear that 
it is very much better to give judgment at 
once, rather than to have given perhaps a 
more elaborate and very likely longer judg- 
ment if I had taken time to consider the 
matter. 

Bruce, J.— I am of the same opinion. I 
think in this case the room, the saloon bar, 
was used by Woods for the purpose of betting 
with persons resorting thereto. I think 
Woods was a person using the same in the 
sense that he regularly resorted there for the 
purpose of carrying on this business of 
betting ; that he resorted there day by day, 
and was the person in control of the betting 
business carried on there — ^the business he 
carried on with persons who resorted to the 
house for the purpose of betting with him. 
Therefore I entertain no doubt that Woods 
was guilty of an offence against the Act, and 
what he did he did with the knowledge and 
permission of Busby, and therefore Busby 
was clearly guilty of an offence under sec- 
tion 17 of the Licensing Act, 1872. 

Appeal allowed. 

Solicitors for the appellant: Wontner and 
Sons. 
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CENTRAL CRIMINAL COURT. 

October 24. 
[Before the Recorder.] 

REG. V. STUART AND PAGE. 

Criminal law — OflBcial Secrets Act, 1889 
(52 & 53 Vict. c. 52), ss. 2, 3— Necessary 
averment in indictment. 

An indictment, under sections 2 and ^ cf the 
official Secrets Act, 1889, against drfen- 
dants for conspiracy to incite, and for 
inciting and attempting to procure a person 
employed by persons holding a contract 
with the Government, involving an obliga- 
tion of secrecy, corruptly to communicate 
documents and information must contain 
an averment that such person incited, dbc,, 
has by means of his office, dtc,, either 
obtained possession of or control over such 
document or has acquired the information, 
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The defendants were indicted as follows: — 

Central Criminal Court. The jurors, for 
our Lady the Queen, upon their oath, pre- 
sent that at the time of the commission of 
the offence hereinafter mentioned Messrs. 
Harrison and Sons, of 45, St. Martin's-lane, 
in London, were persons holding a contract 
with a certain department, called the War 
Department, of the Government of the 
United Elingdom, to wit, a certain contract 
for printing certain examination papers for 
the examination of candidates for first class 
Army certificates of education in October, 
1899, such contract involving an obligation 
of secrecy, and were engaged in printing the 
said examination papers in pursuance of the 
said contract ; and one Alfred Piper was a 
person employed by the said Messrs. 
Harrison and Sons, so holding such contract, 
and who was under a like obligation as his 
said employers ; and the jurors aforesaid, 
upon their oath aforesaid, do further present 
that William Stuart and Joseph William 
Page, well knowing the premises, on the 1st 
of August, A.D. 1899, and on divers 
other days and times between that day 
and the day of the taking of this 
inquisition, in the county of London, and 
within the jurisdiction of the said court, 
unlawfully and wickedly did conspire, com- 
bine, confederate and agree together, and 
with divers other persons whose names to 
the jurors aforesaid are unknown, unlaw- 
fully to incite, counsel and attempt to procure 
the said Alfred Piper, corruptly and contrary 
to his official duty, to communicate certain 
documents and information, to wit, the said 
examination papers, to him, the said William 
Stuart, he the said William Stuart being a 
person to whom such documents and informa- 
tion ought not in the interest of the State or 
otherwise in the public interest to be com- 
municated at that time, and thereby to 
procure the said Alfred Piper unlawfully to 
commit a breach of official trust contrary to 
the Official Secrets Act, 1889, and against the 
peace of our Lady the Queen, Her Crown and 
Dignity. 

Second count. And the jurors aforesaid 
upon their oath aforesaid do further present 
that, %t the time of the commission of 
the offence hereinafter mentioned, Messrs. 
Harrison and Sons, of 45, St. Martins-lane, m 
London, were persons holding a contract with 
a certain department, called the War Depart- 
ment, of the Government of the United 
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Kingdom, to wit, a certain contract for 
printing certain examination papers for the 
examination of candidates for first class 
Army certificates of education in October, 
1899, such contract involving an obligation of 
secrecy, and were engaged in printing the 
said examination papers in pursuance of the 
said contract, and that the said Alfred Piper 
was a person employed by the said Messrs. 
Harrison and Sons, so holding such contract, 
and who was under a like obligation of secrecy 
as his said employers ; and the jurors 
aforesaid, upon their oath aforesaid, do 
further present that the said William Stuart 
and Joseph William Page, well knowing 
the premises, on the 2nd of September, in 
the year aforesaid, in the county aforesaid, 
and within the jurisdiction of the said court, 
unlawfully did incite the said AJfred Piper, 
corruptly and contrary to his official duty, 
to communicate certain documents and 
information, to wit, the said examination 
papers to the said WiUiam Stuart, to whom 
the same ought not in the interest of the 
State or otherwise in the public interest 
to be communicated at that time, and thereby 
to commit a breach of official trust against 
the form of the statute in such case made 
and provided, against the peace of our said 
Lady the Queen, Her Crown and Dignity. 

Third count. And the jurors aforesaid 
upon their oath aforesaid do further present 
that at the time of the commission of the 
offence hereinafter mentioned, Messrs. 
Harrison and Sons, of 45, St. Martin's-lane, 
in London, were persons holding a contract 
with a certain department, called the War 
Department, of the Government of the 
United Kingdom, to wit, a certain contract 
for printing certain examination papers for 
the examination of candidates for first class 
Army certificates of education in October, 
A.D. 1899, such contract involving an obliga- 
tion of secrecy, and were engaged in printing 
the said examination papers in pursuance of 
the said contract, and that the said Alfred 
Piper was a person employed by the said 
Messrs. Harrison and Sons, so holding such 
contract, and who was under a like obligation 
of secrecy as his said employers; and the 
jurors aforesaid, upon their oath aforesaid, do 
further present that the said William Stuart 
and Joseph William Page, well knowing the 
premises, on the 2nd of September, in the 
year aforesaid, in the county aforesaid, and 
within the jurisdiction of the said court, 
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unlawfully did attempt to procure the said 
Alfred Piper, corruptly and contrary to 
his official duty, to communicate certain 
documents and information, to wit, the said 
examination papers, to the said William 
Stuart, to whom the same ought not in the 
interest of the State or otherwise in the 
public interest to be communicated at that 
time, and thereby to commit a breach of 
official trust against the form of the 
statute, &c. 

Sections 2 and 3 of the Official Secrets Act, 
1889 (52 & 53 Yict. c. 52), so far as material 
to this case, are as follows : — 

2. (1) Where a person by means of his 
holding ... an office under Her Majesty 
the Queen has lawfully or unlawfully 
either obtained possession of or control 
over any document ... or acquired any 
information, and at any time corruptly 
or contrary to his official duty communi- 
cates or attempts to communicate that 
document ... to any person to whom 
the same ought not in the interest of the 
State or otherwise m the public interest 
to be communicated at that time, he 
shall be guilty of a breach of official 
trust. 

(3) This section shall apply to a person 
holding a contract with any department 
of the Government of the United King- 
dom . . . where such contract involves 
an obligation of secrecy, and to any 
person employed by any person . . . 
holding such contract, who is under a 
like obligation of secrecy as if the person 
holding the contract and the person so 
employed were respectively holders of 
an office under Her Majesty the Queen. 

3. Any person who incites or counsels or 
attempts to procure another person 
to commit an offence under this Act 
shall be guilty of a misdemeanour . . . 

Horace Avory, for the defendant Page, 
submitted, before the defendants pleaded, 
that the indictment ought to be quashed. 
The indictment is defective, as it shows no 
ofEence within the statute. Section 1 relates 
to the cases of persons who, for the purpose 
of wrongfully obtaining information, enter 
fortresses, &c., and sub-section (2) makes it 
a misdemeanour for any person who has 
obtained certain information to communicate 
the same to persons to whom he knows the 
same ought not to be communicated. The 
370 
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indictment here is framed under section 2 (3). 
The gist of the offence is that the person 
must first have either lawfully or unlaw- 
fully obtained possession of or control over a 
document, or acquired information, and 
then if he communicates such document 
or information he commits an offence. The 
indictment does not allege that Piper had 
obtained any document or had acquired any 
information. The second and third counts 
vary the offence by alleging that the 
defendants incited and attempted to procure 
Piper to communicate documents. It is 
essential that the person incited, &c., must 
be a person who has obtained possession of 
a document or acquired information. When 
that is done he must not communicate such 
information, nor must other persons incite 
him. 

R. D. Muir said the same arguments 
applied as regards Stuart, for whom he 
appeared. 

Mathews for the prosecution.— The aver- 
ment is unnecessary, it is not necessary that 
the i>erson incited should be in actual 
possession of that which he is assumed to be 
in possession of and in respect of which he 
is approached. It is no less an offence under 
section 3 because it happens that the person 
either by design or accident is not in x)08ses- 
sion of the information. It is an offence 
to incite a person who may not at the moment 
have possession of the information, but who 
may, in consequence of the incitement, come 
into the possession of it. You can begin to 
incite a person in an official position before 
he has the actual possession of the informa- 
tion. Suppose the person incited took no 
steps to complete the offence, would the 
incitement of him bo any the less an offence 
because at the moment of the incitement he 
had not in his possession the information to 
be betrayed ? 

Bodkin followed for the prosecution. 

Avory. —The prosecution give no effect to 
the words, in section 2, " where a person by 
means of his holding." The person must 
have obtained the information by means of 
his holding an office, &c., and it is therefore 
essential that the person incited must be a 
person who by means of his office, &c., has 
acquired such information. Section 3 does 
not help the prosecution, as that only makes a 
X>erson liable for inciting another to commit 
an offence under this Act, so that it is essential 
that Piper mu«t have acquired the inf orma^ 
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tion by means of his office, &c. If it was an 
offence for anyone to communicate the 
information, then anyone could be incited to 
do so, but under the statute the only person 
who can be incited is a person holding a 
certain position, and then it is necessary that 
he should be a person who by means of that 
has acquired information; that being so he 
can then wrongly communicate such informa- 
tion or be incited so to do, but he cannot 
commit an offence under the Act until he 
answers the description of the person under 
the Act. If the proceedings had been taken 
under section 1 (2) it would clearly be 
necessary to allege that the person had 
obtained possession of a document, sketch, &c. 

The Recorder.—I consider all the counts 
are bad, as a necessary averment has not been 
inserted. I had some doubt at first, but the 
offence created by section 3 is that of in- 
citing a person to commit an offence ** under 
this Act," and it ia clear to me now that it was 
necessary to put in an averment that Piper 
was in a position to commit the offence. The 
discussion is purely academical, and another 
indictment can be framed to meet the require- 
ments of the statute. 

Indictmeni qtMshed. 
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October 31. 

NEELD V, HENDON URBAN DISTRICT COUNCIL. 

Highway— Dedication — Presumption- 
Rebutting evidence. 

The presumption that greens alongside of 
highway between hedges are dedicated to 
use of public must depend upon drcum- 
stances of ca^e. 

Held, that presumption was rebutted by 
evidence of acts of ownership, stich cu 
permission to enclose foUowed by enclosure, 
and license to remove soil follotoed by 
removal openly and ujithout interruption. 

Appeal of defendants from judgment of 
Channellf J., without a jury. 

Action for trespass against the defendants 
for pulling down fence enclosing a piece of 
land. 
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The following are the material facts : — 

There was a piece of green sward and an 
ancient hedge on either side of the metalled 
road at Butchers-lane, Hendon. The land 
in question, which was between the ancient 
hedge and the road, was of irregular 
triangular shape and contained about 26 poles ; 
the distance from hedge to hedge varied 
from 33i feet to 74J feet. 

The hedge, by which there was a ditch, was 
on top of a ridge which sloped down towards 
the road, at the side of which there was a 
small ditch used for the purpose of draining 
the metalled part of the road. 

The land was enclosed in the year 1874 by 
the erection of a post and rail fence which 
was re-erected in the year 1885. 

It was proved by the defendants that 
previously to 1874 the public had passed on 
the whole width between the hedges. 

The plaintiff proved that soil was removed 
from the surface of the land by license of 
the lord of the manor in the year 1864, and 
that the surveyor of highways took part in 
the enclosing in 1874. 

ChauneU, J., decided that in 1874 there 
were no highway rights over the land in 
question. 

The defendants appealed, and contended 
that the post and rail fence was an obstruc- 
tion on the highway, and that they were 
justified in removing it. 

Oripps, Q.O. iMacmorran, Q.O., and J, P. 
Oliver with him), for the defendants.— The 
whole distance from old hedge to old hedge 
was dedicated to the public and formed part of 
the highway. Primd facie and in the absence 
of evidence to the contrary the right of 
the public extends from fence to fence, 
and is not confined to the metalled part 
of the road. iReg, v. United Kingdom Electric 
Telegraph Company (1862), 31 L. J, M, C. 166.) 
This is not a case of an exceptional quantity 
of green on either side of the road. It 
is not necessary that the whole width 
should be convenient for use as a highway. 
Channell, J., gave undue weight to the 
fact that the fence was erected in 1874. He 
also cited the following cases, Rex v. Wright 
(1832), ^B. dt Ad, 681 ; Turner v. Eitigwood 
Highway Board (1870), L. R. 9 Eq. 418; 
Harris v. County Oouncil of Northamptonshire, 
[1897] 13 r. L. R. 440; Locke King v. 
Woking Urban District Council, [1897] 77 
J. P. 167^ Friem 
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Neeld v. Hekdon Urban District 
Council. 
Bamet Urban District Council ▼. Richardson, 
62 /. P. 547. 

Asquith, Q.C. (J, E. Bankes with him), 
for the plaintiff was not called upon. 

Lord BussELL of Killowen, L.C.J.— 
This is an action brought by the plaintiff 
against the highway authority for trespass. 
The defendants admit the trespass but seek 
to justify it on the ground that the plaintiff 
had erected an obstruction on the highway. 
Channell, J., granted an injunction against 
the defendants and gave a small amount of 
damages. It is said that he has arrived at a 
conclusion against the weight of evidence, 
giving undue weight to the fact that the 
obstruction was erected as long ago as the 
year 1874. I see no ground for suggesting 
that undue weight was given to it. It lay 
upon the defendants to justify the acts com- 
plained of, and to do that it was necessary to 
prove that the posts and rails were standing 
on ground dedicated to the public for use as a 
highway. Their case was one of presumption , 
the suggestion being that because this was a 
road between. hedges all the land was dedi- 
cated, and they cited in support the case of 
Reg, V. United Kingdom Electric Telegraph 
Company (jiupra). It seems to me difficult 
to give assent, as a general proposition, to 
the contention that it is safe to presume 
that all the land between hedges is dedi- 
cated without regard to the circumstances 
of each case. Something must depend upon 
the general state of the particular district, 
enclosed or unenclosed, upon the regularity 
or irregularity of the margins, and other 
circumstances. No one can tell at the 
present time what were the purposes or in- 
tention of the adjoining owners when this land 
was enclosed. This piece of land is roughly 
of triangular shape, and the distance between 
the old hedges varies from 33^ feet to 74} feet. 
The old hedge is placed on a ridge, adjoining 
which there is a ditch. The ground then 
slopes down to the fence in question, and 
beyond that there is a ditch the existence of 
which at the time the land was enclosed seems 
to be undoubted ; on the other side of the 
road there is a similar ditch, and they are 
both used for draining the metalled part of 
the road. As far back as 1872 permission 
was asked of the lord of the manor by one 
of his tenants to make the enclosure, and in 
1874 the land was enclosed notoriously. 
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The year 1874 was seven years after an autho- 
rity was constituted to look after the high- 
ways. The fence was notoriously re-erected 
in 1885. No objection appears to have been 
made at either of these times, and this is 
strong evidence to rebut the presumption. 
There is also the fact of the removal of a not 
inconsiderable quantity of soil. These 
seem to me to be acts of ownership amply 
sufficient to rebut the presumption. I 
think the cases referred to under the 
Enclosure Acts do not affect the matter. 
I by no means intend to say that the public 
rights are confined to the metalled parts of 
road. I agree with Channell, J., that the 
evidence given by defendants could not be 
relied upon as proving public user. It is not 
necessary to consider the question of waste 
of the manor. 

A. L. Smith, L.J.— I am of the same 
opinion. The case of Reg. v. United Kingdom 
Electric Telegraph Company (supra) laid 
down that, primd facie and unless there be 
evidence to the contrary, the right of passage 
extends to the whole space between the 
fences. I accept that. In this case there is 
abundance of evidence to the contrary. We 
find that in the year 1864 the lord of the 
manor allowed soil to be removed from the 
surface of the land in question. Ten years 
after that the land was fenced in, and the 
surveyor of highways actually took XMirt in 
the fencing. These acts were done notor- 
iously. In this case there is ample evidence 
to rebut the presumption that the land was 
part of the highway. 

VAuaHAN Williams, L.J.— I agree that 
if any presumption arises in this case it is 
rebutted. 

Appeal dismissed. 

Solicitors for the plaintiff : Preston, Stow 
and Preston, for Kearey, Stolses and White, 
Chippenham. 

Solicitor for defendants : Ernest Bevir. 
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UNITED VESTRIES OF THE PARISHES OF 
ST. MARGARET AND ST. JOHN, WEST- 
MINSTER, V. HOSKINS. 

Metropolis— Building — Drainage — ^Volunteer 

drill-hall— Private property — Military 

barracks — Exemption — Metropolis 

Management Act, 1855 (18 & 19 Vict. 

c. 120), 88. 75, 240, 241. 

A building used as an armoury storehouse 

and drill-hall for a volu?iteer corps which 

is vested in the commanding officer, and is to 

be used by the corps only, is not exempt 

from the provisions of section 75 of the 

Metropolis Management Act, 1855 (18 d 19 

Viet, c, 120), under the provisions qf 

sections 240 and 241 of that Act. 

Case stated by a metropolitan police 

magistrate. 

This was a summons taken oat under 
section 75 of 18 & 19 Vict. c. 120, against 
the defendant, who is a builder, and engaged 
in constructing the premises in question, 
alleging that he did on the Ist of March, 
1899, unlawfully neglect to comply with the 
order of the vestry, the appellants, ordering 
that the lowest floor of the building and 
premises in the course of construction be 
kept at such a level as will allow it to be 
drained into the public sewer. 

The promises in question consist of a 
building in course of construction to be 
used as an armoury, storehouse, and drill-hall 
by the 2nd Volunteer Battalion of the 
Boyal Fusiliers, and are vested in the usual 
way in Colonel Keller as commanding officer, 
and are intended for the use of the corps 
only. 

The complaint is that the floor of the 
basement, which is a long cellar running 
under the building, is beneath the level of 
the sewer. 

Counsel for the defence objected to the 
jurisdiction of the magistrate on the ground 
that the premises were in the same position 
as an ordinary military barrack, and cited 
the case of Pearson v. Assessment Committee 
of the Holbom Union, [1893] 1 Q. 5. 389 ; 
57 J. P. 169, and Jay v. Hammon, SE.dB.iQd; 
22 J. P. 527, and also referred to section 241 
of the Metropolis Management Act, 1855. 

The prosecution alleged that the Crown is 
bound by the provisions of the above Act, 
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and relied upon 25 & 26 Vict. c. 102, s. 116, for 
this contention. 

The magistrate decided that, as the 
premises were to be used exclusively for 
military purposes, the provisions of the 
Metropolis Management Act, 1855, did not 
apply to them, and he therefore dismissed 
the summons. 

It was admitted that the rest of the 
premises was sufficiently drained. The 
basement in question being lower than the 
sewer could not be drained, and probably an 
opening into the sewer might be a source of 
danger by letting sewer gas into the hall. 
If the vestry are entitled to interfere with 
these premises at all they can do so at any 
future time should the necessity arise. 

Danckwerts for the appellant.— The ques- 
tion in this case is whether this building 
need comply with the sanitary provisions of 
the Metropolis Management Act, 1855 
(18 & 19 Vict. c. 120), for the reason that it 
is a building vested in the colonel of a volun- 
teer corps, and used exclusively for the 
purposes of that body. This is not a case 
of a building belonging to the Crown. He 
referred to the Volunteer Act (26 & 27 Vict, 
c. 65), ss. 24 (4), 25, and the Volunteer Begula- 
tions, paragraph 680. The statute provides 
to what extent the Crown shall be exempt 
from its provisions. He referred to the 
Metropolis Management Act, 1855 (18 & 19 
Vict. c. 120), ss. 75, 240, 241 ; the Metropolis 
Management Amendment Act, 1862 (25 & 26 
Vict. c. 102), ss. 110, 116. The case of Pear- 
son V. Holbom District Board qf Works, [1893] 
1 0. 5. 389 ; 57 J. P. 169, which was cited to 
the learned magistrate, has no application 
to this case. As there is in the Act an 
express exemption with regard to the Crown, 
the implication is that every thing not within 
the exemption is granted by the Act. 

Avory for the respondent.— The learned 
magistrate was correct in his decision. This 
building though not directly vested in the 
Crown is vested in the servants of the 
Crown and used for Crown purposes only 
and that is clearly shown by the case of 
Pearson v. Holbom Union (supra'). It is true 
the question there was as to rating only, but 
in order to ascertain that it was necessary 
first of all to ascertain what the position of 
the volunteers was. It was decided in that 
case that the commanding officer of a volun- 
teer corps occupying such a position as this 
did so as a servant of the Crown and for 



gle 



THE JU8T10B OP THE PEACE, 



United Vestries of Parishes of St. 
Margaret, Ac, v. Hosrins. 
the purposes of the Grown. The Crown is 
not bound by an Act of Parliament, unless it 
is expressly named in it. that is to say, the 
Act of Parliament must expressly include 
the Crown in the liability under the Act, 
otherwise it is exempt. In point of fact, 
the building has been approved and autho- 
rised by the War Office, and cannot be 
altered without their authority and con- 
sent. In Jay v. Hammon {supra) it was 
held that a building in principle just 
the same as this was exempt, being a 
building employed in fact for her Majesty's 
use and service. It is submitted as this is 
a building vested in a servant of the Crown, 
and used for the purposes of the Crown, 
it is exempt from this Act because there 
is nothing in the Act making the 
building liable to statutory provisions. 

Grantham, J.— I am very sorry I cannot 
uphold the view that Mr. Avory has asked 
me to do, because I should be very glad 
indeed if we could exempt all buildings 
which are occupied by volunteers, and belong 
to them, from being interfered with by 
the vestries. We have heard of interfer- 
ence that is very objectionable in the past, 
and it may be that they will interfere 
unnecessarily in the future ; still I should 
hope they will not do so, and if they do that 
the magistrates will endeavour, as far as they 
can, to curb them in so doing. We are asked to 
say whether or not the premises, being to be 
used exclusively for military purposes by 
volunteers, the provisions of the Act do or 
do not apply. The magistrate held they 
did not apply because they were to be used 
for military purposes. The various statutes 
have been brousfht before us by the one side 
and the other, and Mr. Avory very frankly 
says : " I base my claim on the decision that 
property which is owned by the militia and 
used for the militia, and property which 
belongs to the Army and is used for the 
Army generally, is property owned by her 
Majesty in right of her Crown." I quite 
agree with him that in all cases where the 
property is owned by her Majesty in right of 
the Crown the vestry have no right to 
interfere; but how can it be said that in 
this case this building, which has been 
erected by volunteers out of private sub- 
scriptions, as was the case with very many 
of them, and vested in the colonel under an 
Aot of Parliament, how can it be said that 
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that is owned by her Majesty in right of lier 
Crown? We know that as a rule these 
buildings are erected by private subscription. 
They may not be in some cases. They may 
have a loan, that is, they may be authorised 
to obtain money by a loan ; but it is vested 
in the colonel, and it cannot be said, to my 
mind, that it is property belonging to the 
Crown. It is used undoubtedly for military 
purposes, and under the case that has been 
referred to of Pearson v. Eolhom Union (ubi 
8upra\ it is not liable to assessment for rates, 
but I do not think any case has yet gone 
the length of stating that, merely because it 
is used for military purposes, therefore it 
does not come under the section of the Act 
of Parliament which has been passed for the 
purpose of controlling the erection of -these 
buildings. On the ground stated here I 
should be very sorry if the magistrate held 
the vestry had any right to interfere ; but 
that is not what we have to determine. We 
have no facts before us here on which we 
can say whether or not they have a right to 
interfere. It seems to me they have built 
the place very properly, and there is no 
necessity for any alteration in it. Still we 
cannot tell what they might prove with 
regard to that; but on the very narrow 
ground on which this case has been argued, 
and on which counsel says : " I want a judg- 
ment which will entitle all volunteers to hold 
all other property than land free from any 
control by the local authority," I know of no 
authority which would justify us in going to 
that extent. I wish I did. For that reason 
my judgment must be that the case must go 
back to the learned magistrate. 

Lawrance, J.— I have considerable doubt 
in this case, but I am not prepared to dissent 
from the judgment given. 

Appeal allowed. 

Solicitor for the appellants : Percy Gates. 

Solicitors for the respondent : Mackrell, 
Maton, Godlee, and Quincey. 
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November 6. 

BOSTOCK V, RAMSEY TRBAN DISTRICT 
COUNCIL. 

Malicious prosecation — Obstruction to 
highway — Criminal proceedings by 
indictment — Not guilty. 

This was an action for damages for 
malicious prosecution, tried before Lord 
BussELL, G.J., and a special jury. The 
defendants, in their defence, said that they 
had reasonable and probable cause for taking 
the proceedings they did against the plaintiff, 
and that they acted without malice and in 
the bond-fide belief that they were discharg- 
ing a public duty. 

Blake Odgers, Q.C., and P. Rose-Innes 
appeared for the plaintiff. 

Law$on Walton^ Q*0., and Cooper were 
for the defendants. 

Blake Odgers, in opening the case, said 
that this action had arisen in the following 
circumstances. The plaintiff, Mr. Edward 
Henry Bostock, was the part proprietor of 
Wombwell and Bostock's Menagerie, but 
he resided at Glasgow and managed a men- 
agerie which was permanently stationed 
there. His brother-in-law, Mr. Frank 
Bostock, managed a travelling menagerie, 
and on the occasion out of which the present 
dispute arose was taking the show from 
York to Iiondon. On the 15th of December, 
1897, it arrived at Bamsey, a town situated 
near Huntingdon. It appeared that at 
Bamsey there was a broad open space, with 
houses on either side, called the "Great 
Whyte," and a market was held there every 
Wednesday. Lord de Bamsey was lord of 
the manor and had the right of levying 
tolls on all carta, stalls, &c., standing on the 
"Great Whyte" op market days. This 
right he had let to a lady named Miss 
Groomes. On previous occasions the plain- 
tiff's menagerie had visited Bamsey and 
the show had been held on the "Great 
Whyte." Everything went on smoothly 
until, after the passing of the Local Govern- 
ment Act, the urban district council came 
into office. The menagerie arrived at 
Bamsey on the 15th of December, 1897, 
and the foreman saw Miss Groomes and 
obtained a contract from her for the 
me of the ground after payment of 
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the fee of two guineas, and the show was 
set up on the " Great Whyte." An official 
of the district council then came and 
said that the show must not remain there ; 
but he was told that a fee had been paid for 
the ground and was shown the space the vans 
would take up, after which he went away. 
The show was held, and the next morning the 
menagerie proceeded to London. Nearly a 
year after this, on the 25th of November, 1898, 
the plaintiff, Mr. B.H. Bostock, who had had 
no intimation that there had been any difficulty 
about the menagerie at Bamsey, received a 
letter from the district council informing him 
that they had preferred an indictment against 
him at the previous Huntingdon Assises for 
wilfully obstructing the highway at Bamsey, 
and that the grand jury had found a true bill. 
They further informed him that the next 
step would be for an application to be made 
for a warrant for his apprehension, and they 
therefore suggested that he should consent to 
appear before a justice and be bound over to 
attend the next assizes. The plaintiff ex- 
pressed much surprise, and said he could 
hardly arrange to come from Glasgow to 
Huntingdon to answer an offence he knew 
nothing about. A good deal of correspon- 
dence then passed between the clerk of the 
council and the plaintiff, and the latter was 
told that unless he was willing to come to 
Bamsey to be bound over to attend the 
assizes a warrant must issue in the ordinary 
way. The plaintiff wrote apologising for the 
obstruction, and the answer was a demand 
for 30 guineas fur costs which had been 
incurred. He declined to pay this, but came 
down from Glasgow to Bamsey and was 
bound over to appear at the Huntingdon 
Assizes on the 16th of January. The case was 
tried before Wilhj J., who in the course 
of the case expressed his opinion that Mr. 
Bostock was not responsible, and the jury 
found him not guilty. The plaintiff then 
brought this action against the defendants 
for malicious prosecution. 

The Lord Chief Justice intimated that 
this was a case in which counsel ought to come 
to some agreement. 

Latoson Walton^ Q.G., said that specific 
notice had been given to the plaintiff's man- 
ager not to cause the obstruction complained 
of. 

The plaintiff was called and said that he 
had not been to Bamsey for 13 years, and 
the last time he was there the menagerie was 
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B08TOCK V. Bambey Urban District 
Council. 
pitched on the "Great Whyte/' and no 
objection was made. Cross-examined, the 
plaintiff said that his was the only name 
which appeared on the vans. 

Mr. Henry Bines, the plaintiff's foreman, 
said that he was in charge of the show on the 
day in question. He had been to Bamsey 
once before a good many years ago. He 
went to see Miss Groomes when he arrived 
at Bamsey, and she showed him where the 
ground was, and after drawing up the vans 
a gentleman came up and objected. Witness 
said he had a contract with the lady for the 
ground, and, after showing him where the 
vans would stand, he went away. Witness 
paid Miss Groomes two guineas. The show 
remained at Bamsey one night and started 
off early next morning. Cross-examined, 
witness said he was asked to take the show 
to a field, but he objected, because the lady 
had already let the ground to him. 

Mr. Frank Bostock said that he had gone 
on to London, but returned to Bamsey the 
same evening. About 9 p.m. he received a 
document notifying that the district council 
had resolved that the** Great Whyte" was 
not to be obstructed by the menagerie. 

Miss Groomes said that the Wednesday 
market was held originally in the High- 
street, but for more than 20 years she had 
taken tolls for stalls, carts, &c., standing in 
the "Great Whyte." She paid Lord de 
Bamsey rent for that right. The menagerie 
had always set up their vans on the " Great 
Whyte " as long as she could remember, and 
she had received tolls for them. The fore- 
man on the occasion in question came to see 
her, and asked if the show could stand on the 
" Great Whyte." She demurred, as she knew 
that the council objected, but gave leave as 
the day was market day, and she considered 
she had the right to. Cross-examined, 
witness said that for some years there had 
been very few market stalls on Wednesdays. 
The council had objected to stalls standing on 
the "Great Whyte." She therefore sug- 
gested that the show should be held in the 
field. Be-examined. — The menagerie used 
to come once in four or five years and the 
townspeople liked it. 

For the defendants, Mr. Serjeant, clerk to 
the council, was called, and he said that he 
remembered a time when a river ran down 
the "Great Whyte," which was subsequently 
oovered over. A resolution in 1874 was 
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passed by the local board, of which [jord de 
Bamsey was chairman, expressing the opinion 
that the property in the " Great Whyte " was 
vested in the local board. The menagerie 
was a considerable obstruction, and after 
discussion a resolution was passed that the 
clerk should take such proceedings as might 
be advisable against Messrs. Wombwell and 
Bostock. CounsePs opinion was taken, and it 
was resolved to prefer an indictment for 
obstruction against them. Witness could not 
find out where Mr. Bostock was, and it was 
not till November, 1898, that he discovered 
that he was living in Glasgow. The apology 
said to have been made by him was never 
received by the defendants. The defendants 
were in no way actuated by malice, but 
simply followed counsers advice. 

At the close of the evidence, Blake Odgers, 
Q.C., contended that there was no reason- 
able and probable cause for preferring an 
indictment against the present plaintiff. 
The man who ought to have been indicted 
was the man who actually did obstruct. He 
also argued that the course of conduct 
pursued by the defendants towards the 
plaintiff was evidence of malice. 

There being no questions of fact to go to 
the jury, 

The Lord Chief Justice gave judgment 
and said the plaintiff had failed to make out 
his claim. There was no dispute about the 
facts. The plaintiff was not at Bamsey on 
the occasion in question, and knew nothing 
of what was done there, but he was the em- 
ployer of the persons who did the things com- 
plained of, and his was the only name which 
appeared on the menagerie vans. There was 
distinct authority that if an act of obstruction 
was effected by an employi, even contrary to 
the instruction of the employer, yet he 
would be held liable. {Reg, v. Stephens^ 
L. R, 1 0. B, 702; 30 J. P. 822.) 
Therefore if there was an obstruction in 
fact, which was not disputed, it was an in- 
dictable offence, for which the employer 
might be indicted, though he was not present 
and did not know the act was done. It was 
idle to suggest that in the proceedings taken 
the defendants were actuated by malice, or 
that there was an absence of reasonable and 
probable cause, if counsel's advice was taken 
and acted upon. A usual course had been 
adopted and there must be judgment for the 
defendants, but without ooets. This was not 
the case of a person coming and insisting on j 
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Council. 
a right to do a particular act with the inten- 
tion of persisting in it, but it was the case of 
a casual visitor, who had no notion of con- 
testing the right of doing the thing com- 
plained of. In his lordship's opinion the 
proper remedy for the defendants to have 
taken woald have been to have ordered the 
vans to be promptly removed. 

Judgment for d^endanU toithout costs. 
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EX PARTE PLINN AND SONS (NO. 2). 

Licensing Acts — Beerhouse — License — 
Forfeiture of license by conviction of 
licensee — Application by owner for 
temporary authority to carry on business 
— Jurisdiction of court of summary 
jurisdiction to refuse — Grounds of 
refusal — Wine and Beerhouse Act, 1869 
(32 & 33 Vict. c. 27), ss. 8, 19— Licensing 
Act, 1874 (37 & 38 Vict. c. 49), s. 15. 
Where the holder of a license for the sale of 
beer which has existed prior to and 
conttnwmsly since the year 1869 forfeits 
his license by conviction under section 15 qf 
the Licensing Act^ 1874, and the owner of 
the premises makes an application under 
that section to a court of summary juris* 
diction for a temporary authority to carry 
on the business until the next special 
licensing sessions, the justices in such 
court in exercising their discretion cannot 
go beyond the four grounds of rrfusal 
specified in section S qf the Wine and 
Beerhouse Act, 1869» and have riot a 
general discretion as to granting or reusing 
the application. 
Case stated by justices in and for the 
borough of Saffron Walden, in the county 
of Essex. 

1. Prior and up to the date of the convic- 
tion hereinafter mentioned one Walter 
Peaohey, then of the "Boyal Oak" beer- 
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house, in the said borough, was the holder of 
a license to sell beer to be consumed on and 
off the said premises with respect to which 
premises such a license had been in force 
continuously from a date anterior to 1869 
until the forfeiture hereinafter mentioned. 

2. On the 18th of February, 1899, the said 
Walter Peachey was for the second time 
convicted of selling spirits without a license, 
and thereupon, by the operation of section 3 
of the Licensing Act, 1872, the said Walter 
Peachey forfeited his license to sell beer. 

3. At a petty sessions (being a court of . 
summary jurisdiction) held for the said 
borough on the 25th of February, 1899, 
application was made by counsel on behalf 
of Messrs. Flinn & Sons, the owners of the 
*'Boyal Oak*' beerhouse, for an authority 
under section 15 of the Licensing Act, 1874, 
to carry on until the next special sessions 
for licensing purposes the business of beer 
sellers, being the same business as had 
previously to his convictions as aforesaid 
been carried on by the said Walter Peachey 
at the said ** Boyai Oak " beerhouse, but the 
justices, finding as a fact that, prior to such 
application being made, the said Walter 
Peachey had been convicted for the second 
time of the offence of selling spirits without 
a spirit license, held that they had no juris- 
diction to hear and determine the application 
under the said section inasmuch as the 
oi>ening words of that section limit the right 
to make such application to cases where a 
person is convicted for the first time, and 
that any application for a license for the 
said premises could only be entertained at 
the general annual licensing meeting for the 
said borough. 

4. Upon a case stated for the opinion of 
the High Court, such court on the 8th of 
June, 1899, decided that the said justices had 
jurisdiction, and remitted the matter to them 
to hear and determine the said application, 
and accordingly on the 17th of June, 1899, 
the same was heard by us upon the merits. 
The applicants appeared by counsel, who 
contended that, as the retail beer license in 
question was in force on the 1st of May, 1869, 
our discretion was restricted to the four 
grounds specified in section 8 of the Wine 
and Beerhouse Act, 1869, notwithstanding 
the forfeiture, and, further, that for the 
purposes of section 15 of the Lioensing Aot, 
1874, the lioense was not dead. ^^ ^ 
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5. We held on the aathority of Reg. v. 
Hertfordshire J J., 7 (?. B, D, 542; 50 L,J, M. C 
121 ; 46 J. P. 768, and Freer v. Murray, [1894] 
A, a 576 ; 58 J. P. 508, that in order to brinj? 
the case within section 8 of the Wine and 
Beerhouse Act, 1869, the license mast not 
only have been in force on the 1st of May, 
1869, but also continuously in force down to 
and at the date of the application, and that 
as the license had by the forfeiture ceased to 
exist prior to the application, our discretion 
was not limited to the four grounds, and 
after hearing evidence tendered as well on 
behalf of the applicants as of the police, who 
strongly opposed the application, we refused 
the said application, subject to this case. 

6. The question of law arising on the above 
statement for the opinion of this honourable 
court is whether or not, on the facts as stated, 
we were entitled to exercise our discretion 
at large as to granting the application or not, 
or whether we had power to refuse it only 
on one of the four grounds mentioned in the 
Wine and Beerhouse Act, 1869. 

Given under our hands this 28th of July, 
1898. 

Joseph Bell, 
Joseph J. Robson, 
Stebbing Leverett, 
Edmund B. Gibson. 
The Licensing Act, 1874, provides : — 
Section 15 : " Where any licensed person is 
convicted for the first time of any one of the 
following offences :— 

(1) Making an internal communication 
between his licensed premises and any 
unlicensed premises ; 

(2) Forging a certificate under the Wine 
and Beerhouse Acts, 1869 and 1870 ; 

(3) Selling spirits without a spirit license ; 

(4) Any felony ; 

and in consequence either becomes personally 
disqualified or has his license forfeited, 
there may be made by or on behalf of the 
owner of the premises an application to a 
court of summary jurisdiction for authority 
to carry on the same business on the same 
premises until the next special sessions for 
licensing purposes, and a further application 
to such next special sessions for the grant 
of a license in respect of such premises, and 
for this purpose the provisions contained 
in the Intoxicating Liquor Licensing Act, 
1828, with respect to the grant of a temporary 
authority and to the grant of licenses at 
special sesBiona shall apply as if the peracm 
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convicted had been rendered incapable of 
keeping an inn, and the person applying 
for such grant was his assignee." 

The Wine and Beerhouse Act, 1869 
(32 & 33 Vict. c. 27), provides :— 

Section 8. '* All the provisions of the said 
Act of the 9th year of the reign of King 
George the Fourth "—that is 9 Geo. 4, c. 61— 
** as to the terms upon which, and the 
manner in which, and the persons by whom, 
grants of licenses are to be made by the 
justices at the said general annual licensing 
meeting, and as to appeal from any act of any 
justice, shall, so far as may be, have effect 
with regard to grants of certificates under 
this Act, subject to this qualification, that 
no application for a certificate under this 
Act in resi)ect of a license to seU by retail 
beer, cider, or wine not to be consumed on 
the premises shall be refused, except upon one 
or more of the following grounds, namely. 
(1). That the applicant has failed to 
produce satisfactory evidence of good 
character. 
(2.) That the house or shop in respect of 
which a license is sought, or any adjacent 
house or shop owned or occupied by the 
person applying for a license, is of a dis- 
orderly character, or frequented by 
thieves, prostitutes, or persona of bad 
character. 
(3.) That the applicant having previously 
held a license for the sale of wines, spirits, 
beer, or cider, the same has been forfeited 
for his misconduct, or that he has through 
misconduct been at any time previously 
adjudged disqualified from receiving any 
such licenses or from selling any of the 
said articles. 
(4.) That the applicant, or the house in 
respect of which he applies, is not duly 
qualified as by law is required." 
Section 19. " Where on the Ist of May, 
1869, a license under any of the said recited 
Acts is in force with respect to any house or 
shop for the'&ale by retail therein of beer, 
cider, or wine, to be consumed on the premises, 
it shall not be lawful for the justices to 
refuse an application for a certificate for the 
sale of beer, cider, or wine to be consumed 
on the premises in respect of such house or 
shop, except upon one or more of the grounds 
upon which an application for a certificate 
under this Act in respect of a license for 
the sale of beer, cider, or wine, not to be 
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congamed on the premises, may be refused, 
in accordance with this Act " &c. 

Section 7 of the Wine and Beerhouse 
Amendment Act, 1870 (33 & 34 Vict. c. 29), 
provides : — 

"The 19th section of the principal Act 
(32 & 33 Vict. c. 27) shall extend to licenses 
granted by way of renewal from time to 
time of licenses in force on the 1st of May, 
1869, whether such licenses continue to be 
held by the same person or have been or 
may be transferred to any other person or 
persons." 

Foote, Q.C. Cff. 0, S, Ellis with him), for 
the appellants, the owners. When the appli- 
cation for the temporary authority first came 
before the justices they held that they had 
no jurisdiction to grant it, as it had not been 
made after the first conviction, and that con- 
sequently it was too late. This court {Day 
and Lawrance, JJ.) held that this was an 
erroneous view of the section and remitted 
the case to be dealt with by the justices. (See 
Ex parte Flinn and Sons, [1899] 2 Q,B. 154.) 
The application was then heard upon the 
merits and refused, and the question now 
raised is whether upon the hearing of the 
owners* application for a temporary authority 
the justices were entitled to exercise a 
general discretion, or whether they were 
restricted to the four grounds set out in sec- 
tion 8 of the Wine and Beerhouse Act, 1869. 
The justices in this court of summary jurisdic- 
tion held that they had a general discretion. 
We submit that they had no such absolute 
discretion to refuse the application, but that 
if they had any discretion at all they were 
restricted to the four grounds of refusal 
specified in section 8. It would be a very 
strong proposition to say that a court of 
summary jurisdiction, which has a power 
to grant a license for a short time only, 
has a larger discretion in refusing a 
license than an ordinary licensing court ; 
but the position which these justices took 
up was that, although they were only an 
ordinary petty sessions court, they had the 
full jurisdiction of a proper licensing court. 
The justices acted on the express ground 
that the license was dead. That doctrine 
does not apply in this case, as section 15 
itself shows. The section in terms says that 
if the license is forfeited the owner may 
apply as if it were not forfeited. This 
beerhouse has been licensed before, and con- 
tinuously since 1869, and therefore by sec- 
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tion 19 of the Wine and Beerhouse Act, 
1870, a renewal of the license could only be 
refused on the four grounds in section 8 ; but 
apart from section 19 those four grounds 
would not apply to these renewals. The 
first step, therefore, is, that the four grounds 
apply in cases of renewals of these old beer- 
house licenses. The next step is that the 
same principle applies to transfers of a beer 
license which has been in force since 1869. 
In Simonds v. Blackheath J J., 17 Q. B, D, 765 ; 
50 J, P. 742, it was expressJy held that an 
application for a transfer could only be 
refused upon the same grounds as those on 
which a renewal could be refused, namely, on 
the four grounds set out in section 8. Lord 
Coleridge. C. J., who there delivered the con- 
sidered judgment of the court, said : "It can 
hardly have been the will or intention of the 
Legislature to enable the justices to exercise 
an unlimited power of refusal over transfers 
which they did not possess upon applications 
for the renewal of a license, or to place at 
their mercy a beerhouse in the case of which 
a transfer was requested." Therefore the 
four grounds apply to cases of transfers of 
these old beer licenses. The next step is 
that the same principle applies to these 
applications under section 15. It may be 
there is no express authority which makes 
the rules as to transfers applicable to applica- 
tions for a temporary authority under section 
15 ; but if they were not applicable — as the 
justices thought — then the section would be 
no protection to the owner, as if the license 
were dead anybody could apply. The section 
contemplates that the license is kept alive 
for the purpose of the owner's application, as 
in the case of an assignment. [Phillimore, 
J.— If the justices were right then this grant 
would have to be confirmed as a new license.] 
Yes. As to the cases relied on by the justices, 
Reg. V. Hertfordshire J J. (awpra) is distinguish- 
able, as there the decision was that the justices 
in special licensing sessions had a discretion 
under section 14 of 9 Geo. 4, c. 61, to refuse 
the application on the ground that the 
house was of a disorderly character. There 
the sessions were licensing sessions, and 
the ground was one of the four grounds 
in section 8. (See Law Journal report, 
50 L. J, M. a 121.) The case of Freer 
V. Murray i^supra') is also distinguishable, 
as there the license was dead ; here it is 
not dead but merely forfeited. There the 
tenant had applied for a renewal, which 
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was refused, and afterwards a new tenant 
applied, when, in fact, the license had died a 
natural death, and the decision merely was 
that it was an application for a new license, 
and that the coart had a general discretion, 
and was not restricted to the four grounds. 
If the justices have power to refuse this 
application in their own absolute discretion, 
the owner has no power to go anywhere else. 
Probably the owner is entitled to this 
temporary authority as a matter of right, 
though that is not quite clear upon the 
section. Still it is clear that the justices 
have no power to go outside the four grounds, 
so that at the very utmost they are entitled 
only to use these four grounds. 

No respondents appeared. 

[Phillimore, J., referred to the case of 
Smith V. BtUler, 16 Q, B. D. 349, as showing 
that the justices could not be heard in 
support of their decision upon a case stated 
by them.] 

Darling, J.— In this case an application 
was made by the owners of the beerhouse 
to a court of summary jurisdiction for autho- 
rity to carry on the business, the right to 
carry on which has been forfeited by the 
holder of the license immediately before 
that time. Thereupon the justices con- 
tended that upon that application being 
made their jurisdiction was not limited to 
the four grounds set out in section 8 of the 
Wine and Beerhouse Act of 1869, and they 
heard evidence which was tendered, and 
upon that evidence, and not upon any of 
the four grounds at aU, they refused the 
application to transfer the license to the 
owners of the house. I think they were 
wrong in so refusing. With regard to the 
point which Mr. Foote raised, but did not 
expressly argue, as to whether this transfer 
to the owners is a matter of right or not, 
however the case may stand as to that, 
I do not think it is necessary for my own 
part to express any opinion upon it; but 
I think in doing what the justices did they 
were wrong, and that their business was 
at the most to ascertain whether this license 
was forfeited or ought not to be granted 
upon one of the four grounds in section 8 
of the Act of 1869. They did not affect 
to do that, or to find out that the license 
was in any way forfeited, or ought to be 
forfeited, upon one of those four grounds. 
They assumed that they had an absolute 
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discretion to hear evidence as if they were 
at special sessions for licensing purposes. In 
that it seems to me that they were wrong, 
and that, therefore, their decision must be 
reversed. 

Phillimore, J. — I am of the same 
opinion. It is unfortunate in this case that 
it must be argued only upon one side ; but 
the justices have stated temperately and 
clearly the grounds on which they acted, 
and I think they have enabled us to see both 
their reasons for acting and the authorities 
by which they thought they were bound. 
Now in this case the holder of the license 
forfeited his license by reason of two convic- 
tions for selling spirits, whereas he was only 
the licensee of a beerhouse. Thereupon the 
justices were applied to to substitute the 
owners of the beerhouse in his stead until the 
next special licensing sessions. The justices 
thought in the first instance that, by reason of 
the very difficult language of the statute, 
they were precluded from admitting the 
owners on the ground that they had come too 
late. That error of theirs was corrected by my 
brothers Day and Lawrance in the case of Ex 
parte Flinn and Sons (jsufnu). Thereupon 
the matter went back to the justices for 
them to see whether it was a case in which they 
ought to grant the temporary authority to 
the owners of the beerhouse under the 15th 
section of the Licensing Act of 1874, to 
carry on the business until the next special 
sessions. The justices were then of opinion 
that the license was gone, and that this 
application was a new application, and that 
consequently their discretion was unfettered, 
and that they had a right to receive evidence 
as to the desirability or otherwise of each 
house in that neighbourhood, and that they 
were not limited to the four grounds which 
are generally applied in cases of applications 
to keep alive a beerhouse license. There is 
no doubt an awkwardness in saying that a 
license is forfeited at the same time that it 
can be assigned, but that is an awkwardness 
in words only, and when we come to consider 
the whole spirit of the 15th section we can 
get over that. The license would be forfeited 
but for the act of the owners in making the 
application. It is forfeited as regards the 
original licensee, but it remains capable of 
being kept alive if in due course, and 
very speedy course, the owner makes an 
application to have it kept alive for 
the purpose of its being transferred to 
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him. That seems to me to be a reason- 
able way of constraing this section. There- 
fore the parties are bound to treat this 
application in substance as if it were an 
application for a transfer. Then if it is an 
application for a transfer, Simonds v. Black' 
heath JJ, (supra') decides that the justices 
are limited to the four grounds, the object 
of that being to protect the vested rights in 
the beerhouse. Then the case of Reg, v. 
Moore and others, Hertfordshire JJ., 7 
0. B. Z>. 542 ; 45 J, P. 768, decides that the 
justices may use the four grounds, at any 
rate on an application at special sessions. 
Therefore the matter seems to be reduced to 
a very small compass. They are limited to 
the four grounds on a transfer ; they may 
use the four grounds on a transfer, therefore 
they are) at any rate at special sessions, 
limited to the four grounds, and may use the 
four grounds. Mr. Foote has stated that on 
an application for a temporary authority 
they cannot use the four grounds. I do not 
want in these licensing cases to decide any- 
thing outside the absolute strict matter we 
have to decide, but I must say that my own 
. strong opinion at present is that they can 
use the four grounds as an objection at this 
stage. That the four grounds can be used 
on the application at the special licensing 
sessions seems not to be disputed. I think 
they can be also used on the application for 
a temporary authority. Then, what has 
happened? Application is made for a 
temporary authority, and the four grounds or 
any of them, if they exist, must be objected 
to and proved. Nobody has objected on any of 
these grounds, and at any rate nobody has 
proved any one of the four grounds. There- 
fore the justices had nothing before them on 
which they could enforce the four grounds, 
and they should consequently have granted 
the application. 

Appeal allowed. 

Solicitors for the appellants: Thorney- 
croft and Willis, for Baker and Thomeycroft, 
Bishop's Stortford. 
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QUEEN'S BENCH DIVISION. 
October 27. 

LANE V, BENDALL. 

Weights and measures — False or unjust 
weighing machine — Weighing tea — 
Piece of paper stuck in machine — 
Legality of— Weights and Measures Act, 
1878 (41 & 42 Vict. c. 49), s. 25. 
In order to facUiieUe the process of toeighing 
large quantities of tea into small packets, 
the respondent's servants pla^ied a piece of 
paper, weighing not quite so much as the 
bag in which the tea was afterwards wrapped, 
in the weighing machine beneath the scoop 
in which the tea was weighed, and kept it 
there while the tea was being weighed. 
Held, that the machine voas false or unjust 
within the meaning of section 25 of the 
Weights and Measures Act, 1878. 
Case stated by justices in and for the 
county of London. 

The respondent appeared on the 3rd of 
March, 1899, to answer an information charg- 
ing him with unlawfully having in his 
possession for use for trade one weighing 
machine which was false or unjust, contrary 
to section 25 of the Weights and Measures 
Act, 1878. 
The facts were as follows :— 
The appellant was an inspector of weights 
and measures for the county of London, and 
the respondent was carrying on business 
under the firm name of Melrose and Com- 
pany, as a tea merchant at, amongst other 
places, 276, Battersea-park-road. On the 6th 
of January, 1899, the appellant went to the 
respondent's shop, and found there a wei^^h- 
ing machine which the respondent had in 
his possession for use for trade. When the 
weighing machine was so found there was a 
piece of paper underneath the scoop in 
which the tea or other article to be weighed 
is placed, and between the bottom of each 
scoop and the cross bar or cup in which such 
scoop rests. 

The effect of such piece of paper upon the 
weighing machine was to make it indicate 
weights One and a half drachms, the weight 
of the paper, in excess of the actual weight 
of the article in the scoop. In the absence 
of the piece of paper, the weighing machine 
would have shown the actual weight of the 
article in the scoop. At the time when the 
weighing machine was found with the piece 
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Lane v. Bendall. 
of paper so placed, the respondent's servants 
were engaged in nsing- the same for the 
purpose of weighing up tea to be made into 
packets. It had been placed by the manager 
under the scoop instead of in the scale in 
accordance with his usual practice to facilitate 
and quicken the process of weighing the tea, 
and so causing the customer to assist in 
defraying the cost of the paper bag or 
wrapper in which the tea is sold. The 
respondent's servants make up on Fridays 
as many as 3,000 quarter pound packets of 
tea, and it would take them much longer to 
weigh out the tea for such packets if the tea 
were in each case first placed in the paper 
bag in which it is to be sold and then put in 
the scoop, because in such a case any adjust- 
ment to the intended quantity would then 
have to be made by adding to or taking from 
the tea in the bag. The piece of paper only 
weighs about half as much as the paper bag 
in which the tea is sold, so that in the case of 
quarter pound packets, each packet weighs 
more than four ounces and contains within 
one and a half drachms of four ounces of tea. 

It was contended for the appellant that the 
weighing machine in the condition in which 
he found it was false or unjust inasmuch as 
it did not correctly indicate the actual weight 
of the tea in the scoop. 

It was contended for the respondent (1) 
that the machine was not in itself unjust ; 
(2) that in Harris v. Allwood, 9 T, L. R, 14 ; 
56 J. P. 709, the legality of a custom of the 
trade to weigh paper with the tea had been 
established, and (3) the proceeding ought to 
have been taken if at all under section 26 of 
the Weights and Measures Act, 1878, and not 
under section 25. 

The justices were of opinion that the 
weighing machine being per se true and just 
could not be rendered untrue or unjust by 
merely using the piece of paper with it as 
described, and they therefore dismissed the 
information. 

Section 25 of the Weights and Measures 
Act, 1878, is as f oUows :— 

"Every person who uses or has in his 
possession for use for trade any weight, 
measure, scale, balance, steelyard, or weigh- 
ing machine which is false or unjust shall 
be liable to a fine not exceeding bl, or in the 
ease of a second offence, 102., and any con- 
tract, bargain, sale or dealing made by the 
same shall be void, and the weight, measure, 
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scale, balance, or steelyard shall be liable to 
be forfeited." 

Daldy for the appellant.— The weighing 
machine was, at the time when it was 
used, false or unjust within the meaning of 
section 25 of the Weights and Measures Act, 
1878. The piece of paper which was stuck 
into the machine became in fact a part of 
the machine, and though the machine by 
itself was just the machine plus the piece of 
paper was clearly unjust. (See Chreat 
Western Railway Company v. Baillie^ b B.dtS. 
928.) Suppose that instead of a piece of 
paper a piece of lead or some other sub- 
stance had been placed underneath the scoop, 
there could then have been no question as to 
the illegality of the machine. That the 
added substance was merely paper was not 
material to the question. 

George Elliott for the respondent.— It is a 
well-known custom for tea dealers to weigh 
packets of tea so as to include the weight 
of the paper in which it is wrapped. What 
the respondent's manager did was to place 
on the weighing machine a slip of paper 
representing about the weight of the 
wrapper in order that the tea might be more 
rapidly weighed. The custom as to weighing 
the wrapper with the tea was upheld in 
Harris v. AUwood (supra). [Darling, J. — 
In that case the proceedings were under 
section 26 for wilful fraud in using a 
weighing machine, and the fact was that 
the tea was weighed in the presence of the 
customer. There could be no fraud when 
the customer was present presumably 
acquiescing in what the tea dealer did, and it 
was so held. But this case is different, 
because the customer was not present during 
the process of weighing.] The argument 
that this piece of paper is equivalent to a 
piece of lead stuck on to this machine is not 
good, because the piece of paper was in a 
sense a portion of the parcel that was being 
weighed. (See Carr v. Stringer, L. R, 
3 Q. B, 433.) The justices have found that 
the machine of itself was just. The pro- 
ceedings here were taken under the wrong 
section. The offence, if any, of which the 
respondent was guilty was an offence under 
section 26, not section 25. 

BiDLEY, J.— We have both come to the 
conclusion that this case must be sent back 
to the justices with an intimation that they 
ought to have convicted. The charge is not 
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made under section 26 of the Weights and 
Measures Act, J 878, and I mention that in 
order to get rid of the idea that the decision 
of the court in any way invoWes the respon- 
dent in a charge of having been guilty of 
fraudulent management in the use of weights 
or measures. I did not at first dearly 
understand the meaning of the finding which 
appears in the case, but I think that it does 
amount to a finding on a question of fact, 
which I, speaking personally, am very 
willing to accept, namely, that the respon- 
dent's employes did not adopt this prac- 
tice of putting a piece of paper under 
the scoop for the purpose of defrauding the 
customers who came into the shop. I believe 
it to be perfectly correct when they state 
that that was done for the purpose of con- 
ducting their business, which was on a very 
large scale, and which made it impossible 
that they should in the presence of each 
customer weigh with the paper the tea that 
was to be furnished to him in accordance 
with his order. I think it was therefore 
unnecessary for Mr. EUioU to contend with 
the force that he did on behalf of his client 
on that point. On that point I think he 
succeeds. It was noL called in question, but 
at all events he will have had the satisfaction 
of having cleared the character of those whom 
he represents of being guilty of any offence 
under section 26 of the Act of Parliament. 
But the question here is whether they are 
not in fact guilty of the offence with which 
they are charged under section 25 of the 
Act Now that section is as follows: — 
"Every person who uses or has in his posses- 
sion for use for trade any weight, measure, 
scale, balance, steelyard, or weighing machine 
which is &be or unjust shall be liable to a 
fine." The facts upon which the inspector 
relies for obtaining a conviction in this case 
are that a piece of paper similar to that 
which I hold in my hand, which does not 
fully represent the weight of the paper 
bag in which the tea was to be, but 
which represents a considerable proportion 
of it, was habitually and as a practice put 
under the scoop of the weighing machine 
instead of in the scale in accordance with the 
usual practice, in order to facilitate and 
quicken the process of weighing the tea. I 
pause here for a moment in order to say that 
those words are explained now in a way in 
which I did not understand them at first as 
exonerating the respondent from a charge 
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of having done this with the intent to 
defraud. Bot the statement in the case goes 
on with this further purpose, "so causing 
the customer to assist in defraying the cost 
of the paper bag or wrapper in which the tea 
is sold." So that what we have got is this, 
thafc this weight or measure, as used in the 
habitual practice of the firm, was used with a 
piece of paper upon it which added to the 
weight, and which was practically in the same 
condition as would be a piece of lead or a 
piece of any other substance which has 
weight of any kind at all, and that it was 
habituaUy there for the purpose of making 
up the weight ; so used, in my judgment, the 
weight or balance is an unjust one. Tou 
must take it as it is used and not as it is not 
used. It is of little consequence to 
my mind for the purpose of this enquiry 
whether the particular make- weight or 
object added to the weight in the scale was 
actually affixed so that it required force to 
remove it or not. In point of fact, as my 
brother Darling has already said, the scales 
as they stood without the goods on them 
to be weighed did not stand level. They 
were therefore unjust scales as they were 
used. It is true that if the piece of paper 
had been removed from them and taken away, 
and if the scales had not been used with that 
piece of paper present, they would have been 
just scales, but I cannot see what weight 
that argument has when the case is that 
respondent's servants did not so use them. 
If the weight is just and you deliberately 
put upon those scales a piece of paper or 
lead or any other substance you like it makes 
them weigh unfairly; I therefore think 
that this is a case within the Act of Parlia- 
ment of using for trade this scale or balance 
which was false and unjust as it was used. 
But then, says Mr. Elliott^ in an ingenious 
argament, because it was a piece of paper 
that was smaller than the bag which was 
going to be sold with the tea, therefore they 
had a right to do it, because, he adds, there 
was a custom universally known through- 
out the trade, that the person who buys tea 
buys the tea and the paper. Now I 
entirely disagree with the idea that there 
can be any such custom. If I buy a quarter 
of a pound of tea, I buy a quarter of a 
pound of tea, and I do not agree and I 
cannot believe, speaking personally, that 
there is in this country a custom which 
compels a person who is buying tea to take ^ 
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tea and paper making op the weight of the 
tea which he has boaght, so that he gets 
80 much less tea than he has bargained to pay 
for. Persons may have done it without any 
dishonest purpose, but it still remains the 
fact that those who buy tea are not to get 
the tea and paper. I do not agree with it. 
But suppose it were true that persons are in 
the habit of getting tea and paper instead of 
tea only, and that the custom is that the 
paper should be weighed in with the tea, that 
does not in the least make this into an honest 
balance, because I think it is sufficient to 
show that, as it was used, it does not show 
the true weight. In my opinion that is 
sufficient. The question that has been 
raised, that there may be a difference 
between this case and a case in which the 
bag is weighed in the scoop or balance in 
which the tea is bought, does not arise for 
immediate decision. In this instance the 
paper has been put below it. The use of 
the weight has not been true, it has been false. 
I think therefore for these reasons that the 
justices ought to have convicted, and that 
the case ought to be remitted to them with 
that opinion. They seem to have put their 
decision on this ground, if I may refer to the 
terms upon which they gave their decision, 
they say that the weighing machine per se 
being true and just could not be rendered 
untrue and unjust by using the piece of 
paper in the manner described. I think it 
could, and that in fact it was, and therefore 
I think, as I have already said, that the 
case must be remitted to them. 

Darling, J. — I am of the same opinion. 
It appears by the case that what happened 
was this. This tea merchant was in the 
habit of selling what professed to be 
quarters of a pound of tea in packets. He 
sold them in paper, and there was not a 
quarter of a pound of tea in them, but there 
was a quarter of a pound of tea and paper 
together. As the case says, in order to 
facilitate and quicken the process of weighing 
the tea, the merchant's servants put under the 
scoop, which formed the receptacle in which 
the tea was placed when being weighed, a piece 
of paper. Now what the statute enacts 
shall not be done is this, you are not to use 
or have in your possession a scale which 
is false or unjust. Now what was the result 
of putting that piece of paper under the 
scoop of those scales 7 The result was that, 
if you put anything into the scoop to weigh, 
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it would not give the true weight of it. The 
result was that if the piece of paper was put 
under the scoop and the scales left quiescent, 
with no weight on the one side, nor any 
article to be weighed on the other, the scales 
would not remain at the balance. They 
would be scales it is quite true, but 
they would not be a balance. The arm with 
the paper under the scoop would permanently 
remain at a lower level than the other. 
Therefore it seems to me that so long as the 
paper was there this was not in the true 
sense a balance. It remains a pair of scales, 
but what sort of scales, false scales? It 
remained an unjust pair of scales if you were 
going to weigh with it, and the justices 
themselves, although they do say per se the 
scales are true, also say this : '* In the absence 
of the said piece of paper, the said weighing 
machine would have shown the actual weight 
of the article in the scoop." Now what does 
thatcometo7 That amounts to saying that 
with the presence of the paper the scales 
would not show the actual weight of the 
article in the scoop. Then if it will 
not do so it is not a true and just 
pair of scales. Mr. Elliott sought to get out 
of this by saying it is perfectly true that if 
you tried to weigh anything with these scales 
such as gold dust or diamonds, you would 
be grossly defrauded, because you would be 
weighing with scales which would not give the 
exact weight of the article ; but, he said, see- 
ing that his client used them for nothing but 
tea, and seeing that in the tea trade there 
is a widely spread habit of seUing tea and 
paper as tea, it remains a just scale. I con- 
fess that that reasoning is too fine for me to 
follow. To my mind if they are scales which 
do not give the true weight of what is put 
into them, no matter what the article 
may be, they are not just scales. They 
are false scales, and if they are false 
scales I think they remain false scales 
whether you weigh tea with them or 
whether you weigh other articles. They 
were false scales whether you were weighing 
with them or not. They were false 
scales whether you were weighing gold or 
whether you were weighmg butter, and I 
cannot see that they become true scales if 
you weigh tea with them ; if they are false 
for one thing they are false for all, and there- 
fore, whatever you were weighing with them, 
in my opinion when you use them you are 
using scales which are false and unjust and 

Jigitized by VjOOQIC 



MAGISTEEIAL OABtlS. 



Lane v, Bendall. 

within the meaDing of section 25 of the 
Act. 

Appeal allowed. 

Solicitor for the appellant: W»A.Blazland. 

Solicitor for the respondent : H. B. Jones, 
Wandsworth. 
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QUEEN'S BENCH DIVISION. 

October 31. 

SCOTT V, CARBITT. 

Metropolis — Building line — Erection of 
structure beyond—** Land lawfully occu- 
pied by building or structure*'— London 
Building Act, 1894 (57& 58 Vict, c ccxiiL), 
S.22. 

Land occupied by buildings or structures origin- 
ally erected thereon in accordance with sec- 
tion 75 of the Metropolis Management 
^Amendment) Act^ 1862, but subject to 
a condition that the height of such 
buildings or structures should not exceed 
one storey^ is not lawfully occupied by 
such buildings or structures loithin the 
meaning of section 22 (2) of the London 
Building Act, 1894, so as to justify the 
substitution without the consent of Uie 
London County Council of three-storied 
holdings or structures on the same sites in 
advance of the general line of btUldings in 
the same part of the same street as fixed 
under the Act of 1894. 

Per Bidley, J,— Land occupied by buildings or 
structures of one storey high originally 
erected thereon in contravention of 7 Geo. 4, 
c. cxlii., s. 140, is in a similar position 
unth regard to the same sub-section. 

Per Darling, J.-^uch last-mentioned land is 
not lawfully occupied in any sense by such 
buildifigs or structures although no meatis 
exist for punishing the original contra- 
vention. 

Case stated by a metropolitan police 
magistrate. 

At a petty sessions holden at Glerkenwell 
Police-court, in the county of London, on 
the 8th of March, 1899, an appeal by Mr. 
William Henry Scott (hereinafter called the 
appeUant) against a notice of objection 
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served on him by the respondent, the district 
surveyor, under section 150 of the London 
Building Act, 1894, to the proposed erection 
by the appellant of certain buildings known as 
Nob. 180 and 182, Pentonville-road, in the said 
county of London, beyond the general line 
of buildings in the said road, contrary to 
section 22 of the said London Building Act, 
was heard and determined by me, the said 
parties respectively being then present, and 
upon such hearing it was ordered that the 
appeal should be dismissed with costs, and 
the objection of the district surveyor affirmed, 
subject to the following case : — 

1. The appeUant, William Henry Scott, is 
the owner of the premises known as Nos. 180 
and 182, Pentouville-road, situate in the 
county of London. 

2. The appellant being desirous of rebuild- 
ing both the said premises applied to the 
London County Council on the 5th of 
July, 1898, for their consent to the erection 
of the said buildings to the line of frontage 
of certain existing buildings one storey high, 
which had been erected on the forecourt of 
the said premises, under the circumstances 
hereinafter mentioned. On the 4th day of 
August, 1898, the London County Council 
informed the appellant that they refused to 
grant their consent to the erection of the 
said buildings to the said line of frontage. 

3. The appellant on or about September, 
1898, caused plans to be prepared showing 
the extent of the then existing buildings, 
and submitted the same to the respondent, 
the district surveyor, under section 43 of the 
said Act, who certified such plans to be correct. 
By a document dated the 5th of September, 
1^8, the appellant applied to the London 
County Council to sanction the proposed new 
buildings as deviations from the said certified 
plans, as in the said documents set out, under 
section 43(2) of the said Act. 

4. The London County Council by letter 
dated the 15th of November, 1898, declined to 
consider or give any decision on the said 
application of the 5th of September, on the 
ground that the proposed deviations from the 
certified plans were not such as were con- 
templated or referred to in section 43 (2) of 
the said Act. 

5. On the 30th of November, 1898, the 
superintending architect of the London 
County Council certified the general line of 
buildings in that part of Pentonville-road T 
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in which the said buildings were situate 
(such certificate and the plan annexed 
thereto accompany this case marked A.)) 
and it was admitted that the proposed build- 
ings would be in advance of the said general 
line, as certified. 

6. On the 6th of January, 1899, the appel- 
lant served on the district surveyor (the 
respondent) a building notice (copy annexed 
hereto marked B.)i and on the 10th of 
February, 1899, the respondent served a 
notice of objection to such buildings under 
section 150 of the said Act. 

7. The old buildings on the site of 1 80 and 182, 
Pentonville-road, consisted of the premises 
between Winchester-street and Southampton- 
street, and consist of three-storey houses 
with forecourts in front of them abutting 
on Pentonville-road, and built 50 feet back 
from the road. The said forecourts had 
been occupied by shops of one storey as to 
No. 180, since 1858, and as to No. 182, since 
1877. The forecourt in front of No. 182, 
and also of the adjoining house, No. 184, had 
been so built over and occupied under license 
or consents from the Metropolitan Board 
of Works dated the 21st of August, 1876, and 
6th of October, 1877. The forecourts in 
front of No. 180, and of all the houses other 
than Nos. 182 and 184, between Winchester- 
street and Souths^mpton-street, had been so 
built over and occupied without any consent 
or license. The plan hereunto annexed 
marked F., showing the old buildings and the 
proposed new buildings, is to be taken as 
INkrt of this case. 

8. There had been no certificate defining 
the general line of buildings in that part of 
Pentonville-road between Winchester-street 
and Southampton-street prior to the afore- 
said certificate of the superintending architect, 
dated the 30th of November, 1898. 

9. It was contended by the appellant that 
he intended to erect a domestic building on 
the site of domestic buildings existing at the 
commencement of the Act aforesaid, and 
that the London County Council upon his 
compliance with section 43 were bound to 
certify under sub-section (2) of that section, 
and further that sub-section (2) of section 22 
applied, inasmuch as the land was lawfully 
occupied with buildings or structures 
within the meaning of section 22 (2), and 
that, therefore, the superintending architect 
had no power to certify the said building 
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line as aforesaid, and that such certificates 
afforded no objection in law to the appellants' 
rights under section 43 (10). It was con- 
tended by the respondent that by the joint 
effect of the Mary lebone Improvement Act, 
1756, and the Act 7 Geo. 4, o. cxlii., which pro- 
hibited the erection of any buildings within 
50 feet of the side of the said Pentonville- 
road, and section 75 of the Metropolis 
Management Act, 1862, the land forming the 
forecourts of the said old buildings was not 
at the commencement of the London Build- 
ing Act, 1894, and had not been within seven 
years previously, lawfully occupied by a 
building or structure within the meaning of 
sub-section (2) of section 22 of the said Act, 
that the building on the forecourt of Na 
180 was without any license or consent, and 
was illegal, and that the building on the 
forecourt of No. 182 was under a consent 
which was subject to a condition that 
the said building should not be at any time 
altered or raised without the consent 
of the Metropolitan Board of Works, 
and that by virtue of section 216 of 
the said London Building Act, 1894, such 
condition was still binding on the appellant, 
and that section 43 related only to open 
spaces at the rear of buildings, and had no 
application to this case. 

10. I held that the respondent's oontention 
was well founded, and that the London 
County Council was entitled to refuse to 
consider the application by the appellant 
to approve the plans and deviation sub- 
mitted to them, as heretofore stated, on the 
grounds — 

(1) That section 43 did not apply at aU. 

(2) That the land was not lawfully occupied 
within the meaning of sub-section (2) of 
section 22, and that the appellant was not 
entitled to erect either of these new 
buildings beyond the general Ime of 
buildings, as defined by the certificates 
of the superintending architect, to the 
height of three storeys above the ground 
floor as proposed. 1 therefore dismissed 
the appeal without costs, and aflirmed 
the objection of the district surveyor. 
If I was right in so holding, the appeal 
is to stand dismissed. If I was wrong 
in so holding, the appeal is to be aUowed, 
or the case remitted to me with the 
opinion of the court thereon. 

Horace Smith. 

Digitized by VjOOQIC 



MAGISTERIAL OASES. 



Scott v. Oarritt. 

The London Bailding Act, 1894 (57 & 58 
l^ct. c. ocxiii), provides :— 

Section 22.— "(1) No building or straotare 
shall, without the consent in writing of the 
council, be erected beyond the general line 
of buildings in any street or part of a street, 
place, or row of bouses in which the same is 
sitoate in case the distance of such line of 
buildings from the highway does not exceed 
60 feet, or within 50 feet of the highway 
when the distance of the line of buildings 
therefrom amounts to or exceeds 50 feet, 
notwithstanding there being gardens or 
vacant spaces between the line of buildings 
and the highway. Such general line of 
buildings shall if required be defined by the 
superintending architect by a certificate, Ac. 

" (2) This section shall not apply to any 
building or structure erected after the 
commencement of this Act upon land 
which, either at the commencement of this 
Act or at any time within seven years 
previously, has or shall have been lawfully 
occupied by a building or structure.*' 

Macmorran^ Q.G. (ffermaine with him), for 
the appellant.— The question arises under 
section 22 (2) of the London Building Act, 
1894. Had the land on which these one- 
storey shops were built either at the com- 
mencement of that Act or at any time 
within seven years previously "been law- 
fully occupied by a building or structure " ? 
If it had, then the exception in the Act 
applies, and the buildings are not subject to 
the first sub-section of that section as to the 
erection of buildings beyond the building 
fine. The case is slightly different as regards 
the two houses. When the shop in front of 
No. 180 was built the Act of 7 Geo. 4, 
c. cxlii. was in force, which provided that no 
building whatsoever should be erected on 
this road on any new foundation within 
50 feet from the side of the road. This 
building was then in contravention of this 
Act. The statute, however, was repealed by 
section 75 of the Metropolis Management 
Act, 1662 (25 & 26 Yict. c. 102), and section 75 
substituted for it. Section 75 provided that 
no new buOding, structure, or erection 
should, without the consent of the Metro* 
politan Board of Works, be erected beyond 
the general line of building or within 50 feet 
of the highway if the building line exceeded 
that distance. The position then was that 
the old prohibition contained in 7 Geo. 4, 
c. cxliL was repealed, and the new section 
387 
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did not apply to buildings or structures 
already erected. So the effect is that the 
building lawfully occupies the ground. The 
shop in front of No. 182 was erected in 1877, 
with the necessary consent of the Metro- 
politan Board of Works, under section 75 of 
the Metropolis Management Act, 1862. 
That shop was lawfully there from the 
beginning. Then section 75 of the Act of 
1862 was repealed by the London Building 
Act, 1894, and under it the appellant proposes 
to build a house on the site which is already 
occupied by a structure lawfully there. The 
test is that no one could have removed them 
as unlawful structures, and the case comes 
within the exception in section 22 (2). 

H, Avorpf for the respondent. — It is ad- 
mitted now that section 43 has no application 
in this case, as the magistrate has found, so 
that the case is governed by section 22 (2). 
The question is. Is the land so lawfully occu- 
pied by those one-storey shops that the appel- 
lant can build up to any height he pleases 
not exceeding 80 feet? As to the shop in 
front of No. 180, there can be no such right, as 
the shop was originally unlawfully put there, 
and nothing has occurred to legalise it. The 
mere fact of the repeal of the statute for- 
bidding it does not make it lawful ; section 
75 of the Act of 1862 merely substitutes the 
provision that buildings can be so erected 
with the consent of the Metropolitan Board of 
Works, it does not make things u nla wfully done 
before lawful. There must be express words 
to render it lawful. Sections 22 & 23 of the 
Act of 1894 must be read together, and they 
would have been contradictory if it were not 
for the exception contained in section 22 (2). 
As to the shop in front of No. 182, the land 
was in one sense lawfully occupied by it, but 
it was a qualified occupation. The condition 
was that the building was to remain a one- 
storied shop. It was not a right as contended 
for by the appellant to occupy the ground 
with a three-storied building. That is the 
magistrate's finding, and he is right. 

Macmorran, Q.C., in reply. 

BiDLET, J. — There are two houses in 
question here, namely, Nos. 180 and 182 
Pentonville-road. With regard to No. 180, 
the shop in front was put up in the year 
1858, without any license at all, and the 
question now arises upon the provisions of 
section 22 of the London Building Act, 1894, 
whether the land on which that shop stood 
was lawfully occupied by that building. j 
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The same question arises as to the shop 
in front of No. 182, with this difference, 
that that shop was put up with the 
license of the Metropolitan Board of Works, 
such license being qualified by the condition 
that the building should not be raised or 
altered in any manner without the approval 
of the Metropolitan Board of Works first 
had and obtained. We have now to consider 
whether, under these circumstances, the 
finding of the magistrate was right, in 
which he found that the land on which 
these shops stood was not lawfully occupied 
within the meaning of sub-section (2) of 
section 22 of the London Building Act, 1894, 
so as to entitle the appellant to erect the 
proposed new buildings beyond the general 
building line as defined by the superintend- 
ing architect. The proposal seems to have 
been to pull down the buildings standing on 
this ground and to erect in their place 
another building three storeys high. At the 
time when the first shop was buUt, in 1858, 
the statutory provision in force was section 140 
of 7 G-eo. 4, c. czlii., which prohibited the erec- 
tion of any building within 50 feet of this road. 
This section was repealed by the Metropolis 
Management Act, 1862, and section 75 of 
that Act was substituted for it, and under 
that section the license of the Metropolitan 
Board of Works was required. The second 
shop was put up under this provision, and 
the license of the Metropolitan Board of 
Works was duly obtained, but subject to the 
condition that the building should not be 
raised without their approval. Section 75 
of the Act of 1862 was repealed by the 
London Building Act, 1894, and section 22 of 
the latter Act was substituted, and it is upon 
the construction of section 22 that the 
present question depends. Now sections 22 
and 23 of the London Building Act are, no 
doubt, as contended by Mr. Avory, to be 
read together. The general enactment con- 
tained in section 22 is that the superintend- 
ing architect should set out the general line 
of buildings, and that no building or structure 
should, without the consent in writing of the 
council, be erected beyond that line in 
any particular street. Therefore we have 
it that the general line of building is to be 
set out if required by the superintending 
architect, and no building is to be erected 
beyond it. Then comes sub-section (2), which 
contains an exception in favour of any build- 
ing or straotnre to be erected upon land 
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which at the passing of the Act, or at any 
time within seven yeass previously, was 
lawfully occupied by a building or structure. 
Therefore that sub-section excepts from the 
enactment in sub-section (1), not as to the 
architect's general building line, but as to 
the provision that no building shall be 
erected beyond it, those buildings which are 
erected on land on which other buildings 
have previously stood. It does not make an 
exception to the architoct's j urisdiction. The 
architect is to decide the general building 
line. The section does not say that no build- 
ing is to stand beyond it, but it says that 
no building shall stand beyond it except 
those which stand on land previously oocn« 
pied by a building or structure. The condi- 
tion of things is this— the general building 
line is set out. That line must be followed 
by all persons intending to build in the 
future, but there is recognised by the Legis- 
lature the exception of buildings already 
lawfully there. As to those, the council 
have not the power of pulling them down 
and setting them back to the general line of 
buildings, except in the case provided for by 
section 23. When that section comes into 
operation with regard to any building it has 
this effect— that if any person treats his old 
building which has been lawfully there in 
such a way as to show that he no longer 
requires the protection given to him by sec- 
tion 22 (2), that is to say, if he demolishes it 
and pulls it down to an extent exceeding 
half its cubical contents, or if by some 
accident, such as fire or other casualty, it 
should be destroyed, then the new building 
put up in its place must be made to conform 
to the general line laid down by the architect. 
One can see how the Legislature dealt on 
the one hand with the desirable object of 
making the line of the street fall within the 
jurisdiction of the architect appointed by 
the county council, and on the other hand 
with the rights of people who have buildings 
there which were already lawfuUy there. 
They gave no power at the moment of 
disturbing such building, but if in the fntore, 
by any act of the owner or by any calamity, 
the building was demolished, no building 
was to be erected except within the building 
line. Let me now apply that interpretation 
of the statute to the facts of this case. As to 
the shop in front of No. 180, 1 admit that the 
question is somewhat of a doubtful character 
f^ter the repeal of the Act which prohibited 
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the erection within a certain distance from 
the road. I think, however, on the whole, 
withoat giving any general opinion as to the 
effect of repealing a statute, that in sach a 
case as the present the land was lawfully 
occnpied by the building as soon as the 
prohibition against its being there was 
removed. Section 140 of the former Act of 
7 Geo. 4, which contained the prohibition, 
was repealed by the Act of 1862, which 
required the license, and this repealing Act 
of 1862 only prohibited the erection or 
raising of structures in the future. I think 
that as soon as that new state of the law 
came into operation it may fairly and rightly 
be said that the land in front of No. 180 
became lawfully occnpied by this building. 
There was no law which could be put into 
operation against it, and, therefore, the land 
was in that sense lawfully occupied by the 
building. It is true that there was this 
unlawful about it— that at the beginning it 
was put up in contravention of the statute, 
but the sub-section in question says, "shall 
have been kwfuUy occupied." I think it 
was lawfully occupied, and whether its 
beginning was lawful or whether it was 
originally put up in contravention of the 
Act is another question. The same I think 
is clearly the case with regard to the shop in 
front of No. 182. I think they were both 
lawf uUy occupied, but it does not, therefore, 
follow that the decision of the magistrate 
was wrong, because I think that what the 
magistrate really found was that the land 
was not lawfully occupied by these buildings 
within the meaning of the sub-section, 
so as to entitle the appellant to raise 
them ; but I do not think that he 
intended to find that the land was not lawfully 
occupied for other purposes. He has in effect 
said to the appellant, '*You cannot put 
up new buildings on this land without the 
consent of the county council, and in putting 
up these new buildings you must conform to 
the general line as laid down by the architect." 
We have been told that that was what the 
magistrate said at the hearing, and that being 
so, I can read the finding of the magistrate as 
meaning that the land was not so law- 
fully occupied as to give the appellant 
the right to put up these new buildings 
which he proposed to put up without con- 
forming to the building line. If that was his 
finding I think it was correct. At the same 
time I do not not think it would be a proper 
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finding to say that the knd was not law- 
f uUy occupied by either of these buildings. 
I think the finding of the magistrate was 
right, and this appeal must, therefore, be 
dismissed. 

Darling, J. — ^I have come to the same 
conclusion. The appellant may be taken to 
have done what was forbidden by section 140 
of the statute 7 Geo. 4. He had put up this 
shop in front of No. 180 within the pro- 
hibited distance of a particular road, and he 
might have been proceeded against under 
that statute for what he had unlawfully 
done. That section was repealed by 25 & 26 
Yict. c. 102, and this statute in repealing 
the section of the former statute provided 
that this same thing that the appellant had 
done should not be done except it were 
consented to on certain terms. He never got 
or affected to get that consent, nor to comply 
with the second statute. He is therefore in 
the x)08ition of a person who has complied 
with another statute, but be has not legalised 
his position by the means pointed out in the 
second statute. He has not legalised his 
X)08ition under the first statute unless he 
can be said to have done it by the mere fact 
that the statute which forbade him to do 
this thing was repealed. The repealing 
statute of 1862 did not profess to legalise 
what had been done. It said that people 
should not do the very same things except on 
certain conditions. I do not think that the 
statute of 1862 intended to render the 
position of the appellant , whiuh had been 
unlawful, lawful ; and I do not think that it 
did render it lawful. It incautiously took 
away the means of proceeding against him 
for the unlawful act which he had committed 
and it gave no fresh means, but I do not 
think that it went further than that. The 
appellant was in this position — that so long as 
he was content to remain quiet there was no 
means of proceeding against him, but 
there comes a time when he was not quiet. 
He wants to build a larger house on 
this piece of ground, and he wants to 
do the same with No. 182. As to the 
building in front of No. 182, it was lawfully 
occnpied, but it was only so on certain 
conditions. I think his occupation of No. 
182 was a lawful occupation, but only in a 
certain sense. His occupation of the build- 
ing in front of No. 180 was not lawful at all. 
It was simply an occupation which was 
unlawful, the means of punishing^aving ^ 
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beon taken away; bat as to No. Id2, hia 
occapation was anlawful in the sense that, 
so long as he fulfiUed certain conditions 
which he had agreed with the Metropolitan 
Board of Works to fulfil, he might occupy ; 
and those conditions enure to the benefit of 
the county council by section 216 of the 
London Building Act, 1894. Therefore it is 
said that his occupation was a lawful occu- 
pation, and chat he did not come within any 
of the terms of the Act as to the building 
line. That is only true in a certain sense. 
It was a lawful occupation on terms, and the 
magistrate has said that. The magistrate 
has found that the land was not lawfully 
occupied within the meaning of sub-section 
(2) of section 22. That is a perfectly 
accurate statement with regard to No. 180. 
With regard to No. 182, I think it is 
accurate in this sense, that the land was not 
lawfully occupied in the sense that the 
appellant was entitled to erect either of the 
new buildings beyond the general line of 
buOdings as defined by the certificate of the 
architect to the height of three storeys. That 
I think is the finding of the magistrate, 
which I read as if the word " and " were 
inserted. He did not simply say that the 
land was not lawfully occupied within sub- 
section (2) of section 22, but he went on to 
explain what he meant, and the fact that he 
has added these subsequent words satisfies 
me that when he said it was not lawful he 
meant it was not lawful in the sense that it 
gave the appellant a right to do what he con- 
tended he had a right to do if his occupation 
was a lawful occupation. I do not think his 
occuiNktion was lawful at all as to No. 180, and 
as to No. 182, 1 think it was lawful on certain 
conditions, but that it was lawful as to either 
of them in the sense that he could daim this 
exemption I do not accept. I think that is 
what the magistrate meant and that he was 
right. 

Appeal dismissed. 

Solicitor for the appellant : H. G. Morris. 

Solicitor for the respondent : W. A. 
Blaxland. 
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LONDON county COUNCIL V. BRAD. 

Bread— Sale of otherwise than by weight 

— 3 Geo. 4, c. cvi, s. 4. 
An inspector in the employment of the appel- 
lants sent a person to the shop of the 
respondent. The messenger asked for a 
2d. loaf, and was served by the respondent 
with a loaf similar in shape and appear- 
ance to a cottage loaf uswdly sold at 2d. 
The loaf was not weighed by anyone in his 
presence^ and nothing was said as to its 
weight. It was subsequently weighed by 
the inspector and found to weigh some 2 on, 
Ussthan2lb, 
Held, that this was a selling of bread contrary 
to 3 Geo. 4, c. cvi. s. 4. • 
Case stated by justices in and for the 
county of London sitting at the Town-hall, 
Kensington. 

Upon the hearing at the Town-hall, 
Kensington, on the 21st of March, 1899, of 
a certain summons upon complaint made by 
Harry Christopher Strugnell, an inspector in 
the employment of the London County 
Council (hereinafter called the appellants), 
against William Bead (hereinafter called the 
respondent) that the respondent on the 15th 
of March, 1899, did sell or cause to be sold 
bread in other manner than by weight, 
contrary to the statute 3 Geo. 4, c. cvi., s. 4, 
the following facts were proved. 

The respondent is a grooer and general 
dealer carrying on business at a shop No. 202, 
North-end-road, Fulham. 

On the 15th of March, Harry Christopher 
Strugnell, in the course of his duties as an 
inspector appointed by the appellants, sent 
one Alfred Bond to purchase a loaf of bread 
at that shop. 

Alfred Bond thereupon entered the shop 
and asked for a 2d. loaf. He was accordingly 
served by the defendant with a loaf for 
which he paid 2d. The loaf before being 
handed to him was not weighed by any 
person in the shop in his presence, nor was 
any statement made to him as to its weight. 
There was no evidence given that it ever 
had been weighed, but the defendant stated 
(not on oath) that all the bread he sold at 
2d. was weighed beforehand. It was subse- 
quently weighed by Harry Christopher 
Strugnell and found to be 29} oi., •'.«., 21 oa. 
shortof a21b.loal 
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The loaf was an ordinary cottage loaf, 
similar in shape and appearance to loaves 
which are usually sold as 21b. loaves. 

It was contended for the appellants that 
the loaf so sold was under the circumstances 
•old otherwise than by weight, and that the 
respondent had been guilty of an offence 
against section 4 of 3 Geo. 4, c. ovi. 

On behalf of the respondent it was con- 
tended that he was not asked for bread by 
weight, but was asked for a 2d. loaf, and 
supplied one accordin^^ly of that value. It 
was further contended that he was not a 
baker, but a seller of bread ; that he bought 
this particular bread knowing it to be under 
21b., it having been made at about l}lb. 
each loaf on purpose for sale at 2d. a loaf ; 
that he could not afford to sell 21b. in 
weight at 2(f., and that his price for 21b. 
loaves was 2kd. for " Ghibnalls," and 2ld. for 
"V.V." bread. 

The justices were of opinion that if the 
purchaser had asked for a 21b. loaf they 
should of course have convicted the defen- 
dant, but, as he asked for a 2d. loaf, they were 
of opinion that the vendor was under no 
obligation to sell him 2 lb. of bread or any 
particular weight. They were further of 
opinion, having regard to the statement of 
the defendant, that the bread had been 
weighed at some time before the sale, although 
not by the respondent, to ascertain that it was 
under 2 lb., so as to enable the vendor to sell 
it at 2d, It is provided by section 3 of Geo. 4, 
c ovi, that it shall be lawful for bakers or 
sellers of bread to make and sell or offer for 
sale, or to deliver to his, her, or their 
customers, bread made of such weight or 
size as such bakers or sellers of bread shall 
think fit, any law or usage to the contrary 
notwithstanding. 

The Bread Act, 1822 (3 Geo. 4, c. cvL), 
s. 4, enacts that : — 

From and after the commencement of 
this Act all bread sold within the limits 
aforesaid shall be sold by the several bakers or 
sellers of bread respectively within the said 
limits by weight; and in case any baker 
or seller of bread within the limits afore- 
said shall sell or cause to be sold bread in 
any other manner than by weight, then, and 
in such case, every such baker or seller of 
bread shall for every such offence forfeit and 
pay any sum not exceeding forty shillings 
which the magistrate or magistrates, justice 
or justices, before whom such offender or 
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offenders shall be convicted shall order and 
direct : provided always that nothing in this 
Act contained shall extend or be construed 
to extend to prevent or hinder any such 
baker or seller of bread from selling bread 
usually sold under the denomination of 
French or fancy bread or rolls without 
previously weighing the same. 

Avory for the appellants.~The magistrates 
should have convicted in this case. The 
policy of the Act is to prevent household 
bread being sold otherwise than by weight. 
It is quite immaterial that the purchaser in 
this case asked for a 2d, loaf. The bread must 
be sold by weight. The statute under which 
these proceedings are taken applies to the 
city of London, and 10 miles round, and is 
similar mutatis mutandis to the Bread Act, 
1836 (6 & 7 Will. 4, c. 37), and, therefore, the 
case of Hill v. Brouming (1870), L. E, 6 
Q. B. 453 ; 34 J, P. 774, is in point. 

The respondent did not appear. 

BiDLEY, J.— I think the dedsion in this 
case was wrong, and that the magistrates 
ought to have convicted. Unfortunately no 
one appears to put before us something that 
might be argued on the other side, and we 
are not able to see that argument in the 
absence of someone to find it for us. The 
case must be remitted to the magistrates 
with our opinion that they should have 
convicted. 

Darlino, J., concurred. 

Appeal allowed. 

Solicitor for the appellants: W. A. Blax- 
land. 

63 J. P. 776. 

CHANCERY DIVISION. 

August 2. 

LLANDUDNO UBBAN DISTBICT COUNCIL V. 
WOOD. 

Foreshore— Lessee from Crown—Bights of 
the public — ^Beligious meetings — Preach- 
ing on seashore —Urban district council 
— ^Id junction —Trespass, 

The public have no right voUhout the consent 
of the Crown or its lessees to enter upon 
the foreshore of the sea, when dry, except 
for the purposes of navigation and fishing: 
and iher^ore no one is entitled to hold 
meetings or deliver addresses on any part 
of the foreshore unthoiU such consent. An 
injuncUon will be refused where the ir^ury 
or inconvenience caused by the trespass 
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Llandudno Urban Dist. Council v. Wood. 

Action. 

The plaintifPs, the urban district council 
of Llandudno, brought this action to restrain 
the defendant, the Bev. John Wood, from 
delivering addresses upon the foreshore at 
Llandudno, of which, as successors of 
improvement commissioners, they were 
lessees from the Crown under a lease which 
would expire in 1901. Between the fore- 
shore and the town there was a promenade, 
concerning which the plaintiffs had, under 
their Improvements Acts, power to make 
and had made byelaws. One of these bye- 
laws prohibited any person delivering any 
public address there. 

In June, 1898, the defendant requested 
the plaintifb to allow him to hold religious 
services on the promenade and foreshore. 
The plaintiffs replied expressing their regret 
that they could not accede to this request 
as they had granted a similar privilege to the 
organisation which had been in the habit 
of visiting Llandudno in past years, and 
proposed to come again that season. This 
organisation was one for holding children's 
services. 

Notwithstanding this refusal the defendant 
held religious meetings upon the promenade 
until the plaintiffs took proceedings against 
him before the magistrates, who fined him 
for breach of the byelaws. He thereu pon held 
the meetings upon the foreshore, conducting 
them from a box on which he stood. Part 
of his addresses were attacks upon the clergy 
of the Church of England for their ritualistic 
practices. He was told by the officers of 
the council to desist, but refused, asserting 
his right to do what he was doing. There- 
upon the plaintiffs brought this action, by 
which they claimed : (1) A declaration that 
the defendant was not entitled, without the 
consent of the plaintiffs, to hold meetings 
or deliver addresses, lectures, or sermons on 
any part of the beach or foreshore so in 
lease to the plaintiffs, and (2) an injunction 
to restrain the defendant from doing so. 

Eve, Q.C. iE, P. Beioitt, with him), for 
the plaintiffs. — The rights of the public over 
the foreshore are very limited. At most 
they have a right of passage. They have 
no right, for instance, of bathing. (^Blunddl v. 
CatteralU hB.& Aid. 268.) (See observations 
of Erie, C. J., in Mace v. PhUcox, 15 C. B. (N. S.) 
600.) Even if the public have a right of 
passage over the foreshore, they have no 
right to assemble and hold meetings there. 
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CEx parte Lewis, 21 Q. B. D. 191.) They also 
referred to Callis on Sewers (2nd edit.), p. 54, 
and Atiomey-General v. Wright, [1897] 
2 Q. B. 318. 

The defendant appeared in person. 

Cozens - Hardy, J. — I may observe 
that the organisation referred to in the 
letter of the plaintiffs of June, 1898, is 
not antagonistic to the defendant, and 
that there is ample space on the extensive 
shore for more than one service. The 
defendant has since held services on the 
shore until he was restrained by an inter- 
locutory injunction. The evidence satisfies 
me that there was no breach of the peace, 
no disorder worth mentioning, and no incon- 
venience except of the most trivial kind 
to any of the public resorting to the shore. 
It is, however, contended on the part of 
the plaintiffs that they are entitled aa 
lessees to the possession of the foreshore, 
and that the public have no right at common 
law to enter upon the shore, when dry, 
except for the purposes of navigation or 
fishing. I think I am bound by the decision 
of the majority of the judges of the Court 
of King's Bench in 1821 in Blundell v. 
CaUerall Qsupra) to hold that, in strict 
law, this proposition is well founded. The 
public are not entitled to cross the shore 
even for purposes of bathing or amuse- 
ment. The sands ou the seashore are not 
to be regarded as in the full sense of the 
word a highway. A more extensive right 
may possibly have been gained by prescrip- 
tion or by custom either by individuals or 
by the permanent or temporary inhabitants 
of Llandudno, but the existence of this more 
extensive right must be proved, and will 
not be presumed in the absence of proof. 
The plaintiffs have therefore, primd facie, 
a right to treat every bather, every nurse- 
maid with a perambulator, every boy riding 
a donkey, and every preacher on the shore 
at Llandudno as a trespasser. In the present 
case there is no evidence from which I can 
find the existence of a legal usage or custom 
entitling the defendant to deliver sermons 
or addresses on the shore at Llandudno. 
The defendant seems to imagine that his 
position as a clergyman of the Established 
Church, bound to preach the Gospel both 
in season and out of season, gives him some 
special and peculiar rights. It is needless 
for me to say that this contention cannot 
for one moment be maintained. I must 
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Llandudno Urban Dist. Council v. Wood. 
treat the defendant precisely as I should 
treat a Boman Catholic priest, a Methodist 
preacher, or a Salvation Army captain. 
This ooart has nothing to do with the truth 
or falsehood of the doctrines which the 
defendant has preached. I feel bound to 
say that I consider this action wholly 
unnecessary, and one which ought not to 
have been brought. It is no part of the 
duty of the council, as lessees from the 
Crown for an unexpired term of two years, 
to prevent a harmless user of the shore. 
There are persons who derive satisfaction 
from listening to the addresses of the defen- 
dant, and the defendant derives satisfaction 
from delivering these addresses. I cannot 
conceive why they should be deprived of 
this innocent pleasure. Nobody is obliged 
to listen ; nobody is molested. This action 
is an attempt to assert rights which the 
Crown would never have thought of putting 
forward, and which are in no way necessary 
for the peace and good order of the town 
of Llandudno. Charges have been made 
against the defendant in the pleadings and 
in the evidence for which there is no justifi- 
cation. I cannot refuse to make a declara- 
tion that the defendant is not entitled 
without the consent of the plaintiffs to hold 
meetings or deliver addresses, lectures, or 
sermons on any part of the foreshore in 
lease from the Crown. But I decline to 
go further. I decline to grant an injunc- 
tion. That is a formidable legal weapon 
which ought to be reserved for leas trivial 
occasions, and I make no order as to costs. 

Judgment for plaintiffs for a declaration / 
injunction refused. 

Solicitors for the plaintiffs : Belf rage and 
Comx>any, for Chamberlain and Johnson, 
Llandudno. 
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QUEEN'8 BENCH DIVISION. 



November 10. 
EX PARTE CLAYTON. 

Licensing Acts — New license — Error in 
notice of application. 

Where there ta a clerical error in a notice 
of intended application for a new license 
the licensing justices may overlook it. 

Accordingly^ where an applicaiion was intended 
to he made, and was in fact made, for 
an off beer and cider license, and all the 
notices save the notice served on the superin' 
tendeni of police spoke of an off beer and 
cider license, while the notice served on the 
superintendent qf police spoke of an on 
beer and cider license, and it appeared that 
the superintendent of police vxis not misled, 
the justices had, notwithstanding the 
discrepancy, jurisdiction to entertain the 
application and in their discreUon to grant 
an off license, 

W, W. Mackenzie moved ex parte on 
behalf of Mrs. Jane Ann Clayton, of Smeth- 
wick, in Staffordshire, grocer, for a rule calling 
upon the licensing justices of the Hands- 
worth Division of the county of Stafford 
to show cause why a writ of mandamus 
should not issue directing them to hold an 
adjourned meeting in order to grant an 
*'off" beer and cider license, or to hear 
and determine her application that an " off " 
beer and cider license should be granted 
to her. The circumstances under which he 
made the application were these. At an 
adjourned meeting of the Handsworth licens- 
ing justices an application was made on 
behalf of Mrs. Clayton for an "off "beer 
and cider license, and at the beginning of 
the hearing of all the applications the 
justices asked if the notices were in order, 
and the justices* clerk said that all the 
notices were in order, as appeared by a 
certain declaration which had been filed 
by various individuals who had posted 
the notices. Mrs. Clayton's application for 
an off license was heard in due course ; 
it was opposed by two different sets of 
opposition ; and the justices retired to con- 
sider their decision. When they came into 
court they announced that Mrs. Clayton 
should have an off beer and cider license. 
After that announcement was made it was 
discovered for the first time that one of 
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Ex Parte Clayton. 
the notices, viz., the notice seryed npon the 
superintendent of police, stated that the 
application woald be made for an " on " beer 
and cider license instead of for an " off " license. 
Section 7 of the Wine and Beerhoase Act, 
1869, requires that the notice for an appli- 
cation must contain a description of the 
license for which the applicant intends to 
apply. It appeared, however, that all the 
other notices, incladingf those to the over- 
seers, those put up at the shop door, the 
notice on the church door, the notices 
advertised in the newspapers, as well as 
varioos other non-statutory notices which 
the justices required to be giiwn, stated that 
the application was for an "off" license. 
The superintendent of police, who was 
present when the application was made, 
raised no objection, and in fact he himself 
did not observe that his notice stated that 
the application was for an "on" license. 
Moreover, there was this fact. The justices 
required that, in addition to the statutory 
notices, there should also be served upon 
the stTperintendent of police, several days 
before the application, what was called 
a "character paper," signed by several 
residents. That was duly served, and on 
it the application was described as for an 
" off " license. All the notices, in fact, said 
the application was for an " off " license, 
except the statutory notice to the superin- 
tendent of police, which stated that it was 
for an " on " license. In the " character paper " 
forwarded to him, however, it was stated 
to be for an "off" license. The defect in the 
statutory notice to the police superintendent 
was due purely to a clerical error, the notice 
being printed in the alternative form, " on " 
or " off," and the person giving the notice 
striking out the wrong word. The justices 
said that they had a doubt whether they 
had jurisdiction to grant the license on the 
ground that there was not a true description 
of the license applied for, but they would 
grant it if the applicant could satisfy the 
justices* clerk that they had power to do so. 
The applicant had since submitted authority 
to the justices* clerk to show that the 
justices had jurisdiction, and there was 
reason to believe that he was satisfied. But 
now the justices said they would not decline 
to grant the license, but they should wait 
until they had an intimation from the High 
Court as to whether they had jurisdiction to 
grant it. 
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BiDLET, J.— I think they may take it 
that it was purely a clerical error. 

Darling, J.— What do you want the 
mandamus for 7 

Mackenzie. — ^I want a mandamtu to compel 
the justices to grant a license or to hear and 
determine the application. 

BiDLEY, J.— It seems to me that they have 
already granted the license. 

Mcuskengie.—Bnt they will not issue the 
certificate. 

BiDLEY, J.~- Then your mandamus ought 
to be to compel them to issue a certificate. 

Maekenzie.^-'WelL, I wiU take it in that 
way. 

BiDLEY, J.— It appears to be a clerical 
error, and both of us say that it is a matter 
which might well be overlooked, and that 
they have power to issue the certificate 
or grant the license, especially as the 
superintendent of police was not misled 
by it. They should treat it as a clerical 
error. There had better be a rule nisi, 
though I hope no cause will be shown 
against it. 

Mackenzie said it was a serious matter 
for Mrs. Clayton, who was a widow. She 
ought to have had a license as from the 10th of 
October, and every day that the matter 
was left open she incurred loss. He asked 
that the hearing should be expedited. 

BiDLEY, J. — If I read your affidavit 
aright it is quite possible that if the justices 
get a little support they might treat the 
license as having been properly granted. 

Mackenzie,—-! will see that that intimation 
is conveyed to them. 

BiDLEY, J.— The case will be in the list 
for argument this day fortnight. I hope 
it will not be necessary to argue it. Ton 
had better take your rule in the alternative, 
so that they shall be directed to issue a 
certificate. Tou had better take the license 
as a fait accompli. They have granted the 
license, and there is only a technical error 
in the way. 

Mackenzie, — ^I will do so. 

Bule nisi granted accordingly. 

Solicitors for the applicants : Wainwright 
and Company, for J. Walter Clulow, 
Birmingham. 

[Note. — Before the return of the rule 
for argument the justices met and 
issued a certificate for an " off " beer and 
cider license.— Eds. /. P.J 
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CENTRAL CRIMINAL COURT. 



(Before Darling, J.) 
Novemher 22. 

REG. V. BROWN AND OTHERS. 

Criminal law — Attempt by woman to pro- 
cure abortion — Thing not noxioas — 
Inciting woman to attempt to procare 
abortion— 24 & 25 Vict. c. 100, 8. 58. 

A person who incites a woman to administer to 
herself a thing that, to his knoioledge, is 
not in fact noxiotis or capable of procuring 
abortion, but which he knows she will take 
in the beli^ that it is capable of procuring 
abortioHj is not guilty of inciting her to 
attempt to commit the crime within the 
meaning of the statute. 

But the wom^n who takes the thing, in the 
helirfihat it is capable of procuring abor- 
tion, though in fact it is not capable of 
so doing, is guilty of the attempt to commit 
the crime, 

Semble. If the person who incites the woman 
to take the thing believes the thing to be 
noxious or capable of procuring abortion, 
he is guilty of inciting her to attempt to 
commit the crime, although, owing to facts 
being otherwise thaji he believed, Che com- 
mission of the crime in the manner proposed 
was impossible. 

In this case the defendants had been 
charged before one of the magistrates of the 
police-coorts of the metropolis, but the 
charge had been dismissed by him. The 
prosecutor was, however, bound over to 
prosecute. 

The indictment upon which the defen- 
dants were tried was as follows :— Central 
Criminal Court, to wit. The jurors for our 
Lady the Queen upon their oath present 
that William Brown, Abraham Emanuel 
Abrahams, Harriet Annie Cross, Phillip 
Perron, and James Armitage Fox, on the Ist 
of October, A.D. 1896, and on divers other 
days between the said last-mentioned date 
and the 20th of June, a.d. 1899, in the 
county of London, and within the jurisdic- 
tion of the Central Criminal Court, unlawfully 
did conspire, combine, and agree together, 
with divers other persons whose names 
are to the jurors aforesaid unknown, to 
incite, counsel, procure and aid divers Uege 
subjects of our Lady the Queen, to wit, such 
of the said subjects as being women with 
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child should read or become cognisant of 
certain pamphlets, circulars, and other adver- 
tisements, these being published in the 
name of Madame Frain, to commit a certain 
misdemeanour, to wit, unlawfully to 
attempt to feloniously and unlawfully to 
administer to themselves divers noxious 
things with intent to procure their own 
miscarriage, against the form, &c. 

There were three other similar counts 
alleging that some of the defendants had 
committed similar offences between other 
dates. 

Fifth count : And the jurors aforesaid, 
upon their oath aforesaid, do further present 
that the said William Brown, Abraham 
Emanuel Abrahams, and Harriet Annie 
Cross, on the 1st of February, A.D. 1897, 
within the jurisdiction aforesaid, unlawfully 
did incite, counsel, procure and aid one 
Harriet Smith, she, the said Harriet Smith, 
then being a woman with child, to commit a 
certain misdemeanour, to wit, unlawfully 
to attempt feloniously and unlawfully to 
administer to herself certain noxious things, 
to wit, divers drugs capable of procuring the 
abortion of pregnant women, the names of 
which said drugs are to the jurors aforesaid 
unknown, with intent thereby to procure 
her own miscarriage, against the form, &c. 

There were other counts similar in form 
to count 5 charging similar offences against 
the defendants, or some of them, in reference 
to other women. 

The Attorney-General (Sir R, Webster^ 
Sutton, C. W. Mathews, R D. Mvir, and Guy 
Stephenson appeared for the prosecution. 

a F. Gill, Q.C., and Abinger for Brown. 

Lord Coleridge, Q.C., and Biron for 
Abrahams. 

/. P. Grain for Cross, Perron, and Fox. 

At the close of the case for the 
prosecution, 

Grill, Q.C., submitted there was no case 
against Brown to go to the jury. He 
referred to the case as it had been placed 
before the magistrate and suggested that a 
different case, or a case in a different form, 
was now placed before the court. To con- 
stitute the offence charged it is necessary 
that the woman should take something which 
in itself is noxious, not that she should take 
something which she thinks to be noxious. 
iReg. V. Isa<ics, 1 L.d C, 220.) If a woman 
takes an innocuous thing, though with the 
intent to procure her abortion, she does not 
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Reo. v. Brown and Others. 
''attempt*' to procure her abortion, and the 
person who supplies the thing taken, although 
he induces the woman to think that the 
thing is noxious and will procure abortion, 
and the woman is entirely deceived, does not 
incite her to commit a crime. As to what 
amounts to an attempt he referred to 
Stephen's Criminal Law (4th edit.), p. 38. In 
order to enable a woman to commit the 
offence of attempting she must be shown to 
have taken something noxious within the 
meaning of the statute, and nothing short of 
that can constitute the attempt to commit the 
offence, which is one of statute and not 
common law. Reg, v. Collim, L. db C. 471 ; 
33 L. J. M, C. 177, was decided on a pleading 
point, and is so referred to in Russell on 
Crimes, vol. 1. pp. 63 and 195 (last edit.). 
There was an unnecessary allegation in the 
indictment in that case. He referred also 
to Reg, V. Brown, 24 Q. B, D, 357 ; 59 L, J. M. C. 
47, and Reg, v. Macpherson, Dears. <fb B, 197. 

Lord Coleridge, Q.C. — In order to satisfy 
the statute there must be (1) a noxious drug ; 

(2) the person who takes it must do so with 
the intention of procuring her miscarriage ; 

(3) the person who supplies it must incite the 
person to do that. He referred to the judg- 
ment of Pollock, C.B., in Reg, v. Isaacs (ubi 
supra). Even if the woman takes the thing 
believing it will procure her miscarriage, the 
person who incites her to take it is not 
guilty if he knows it is innocuous. He 
referred also to Reg, v. Welham, 1 Cox C, C. 
192, and the judgment of Patteson, J., and 
the editor's note therein, and to the judg- 
ment of Bramwell, B., in Reg, v. Macpher- 
son (ubi supra), and to Reg. v. Gaylor, 1 
Dears. <& B. 288. There must be in the mind 
of the accused a mens rea to commit the 
offence charged. If there is not in the mind 
of the inciter an intention that the woman 
incited shall procure abortion, he cannot be 
guilty of inciting her to attempt to commit 
the offence. There must be shown to be an 
intention that the person shall commit the 
act charged, and that he does some act which, 
unless interrupted, would lead to the com- 
mission of the act. It matters not what 
the mind of the person incited is. So far 
as the person inciting is concerned he does not 
incite her to commit the offence if he sup- 
plies something innocuous, he merely incites 
her to take an innocuous thing. He also 
referred to the evidence and submitted there 
was no case to go to the jury. 
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J. P, Grain submitted that the same argu- 
ments applied to his clients. 

The Attorney-CJeneral (Sir R. Webster) : 
The argument for the defendants amounts 
to this, that, assuming that the thing was 
innocuous in all senses, because it is innocuous 
and would not procure abortion the defen- 
dants, although they have incited the women, 
are not guilty because they supply something 
which would not procure it. That is not the law 
now. Reg. v. Isaacs (ubi supra) was decided 
under section 59, but has been dealt with in 
the argument as if it were a case of inciting. 
The difference between an attempt to 
commit an offence and the inciting to commit 
the offence and the actual offence is over- 
looked by the defence. He referred to 
article 47, Stephens Digest of the Criminal Law, 
" Everyone who incites any person to commit 
any crime commits a misdemeanour, whether 
the crime is or is not committed," and to 
(Jhitty's Crimirtal Law ; to Reg. v. Brown (ubi 
supra); Reg, v. Collifis (ubi supra); Reg. v. 
Ring, 61 L, J. M. C. 116; R^g, v. Ransford, 
13 Cox C. C. 9. The fallacy consists in 
a confusion between sections 58 and 59. 
The women cannot commit the felony 
if the drug is in fact innocuous, but 
the inciting to commit it is itself a mis- 
demeanour. (Reg. V. Gregory, L, R. 1 C. C. R. 
77.) It must not be taken that it is conceded 
the drugs are not noxious. Before the 
magistrate it was contended that an offence 
had been committed whether the drugs were 
noxious or not. 

Gill, Q.O., and Lord Coleridge, Q.O., 
replied. 

Nov. 23.] Darling, J.— After Mr. Gill 
and Lord Coleridge had submitted that there 
was no evidence to go to the jury and had 
raised the point as to what constitutes a 
criminal attempt, the Attorney-General 
submitted that the rule should be that it 
was immaterial whether the thing supplied 
and taken by the women would effect abortion 
or not, and further that the inciting to 
commit the felony would be complete, what- 
ever the state of the mind might be of the 
person inciting as to the drug the women 
were incited to take. This case raises the 
question what is and what is not a criminal 
attempt to do a thing, and how far the 
person inciting is criminally responsible. I 
do not intend to define what is a criminal 
attempt or what is inciting to commit a 
crime. Dealing with this particular case 
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only, if the woman, believing she is taking a 
noxious thing within the statate, does, with 
intent to procare abortion, take a thing that is 
in fact harmless, she is guilty of an attempt to 
procare abortion within the meaning of the 
statute. Further, I come to the conclusion, 
though I do no t think it is necessary to this case, 
that if a person, himself believing the thing to 
be a noxious drug, incites a woman to take it, 
he is guilty, although the commission of the 
crime in the manner proposed is impos- 
sible. But if the thing supplied is to 
his knowledge not capable of procuring 
abortion, such person is not guilty of 
inciting her to commit an offence under 
the statute, although he knows that she 
will take it in the belief that it is a noxious 
thing in order to procure abortion. In this 
case whether the thing was or was not 
capable of procuring abortion the women 
who took it for the purpose of procuring 
abortion, in the belief that it would procure 
abortion, were guilty of an attempt to procure 
abortion. But if the thing was innocuous, 
and not capable of being a noxious drag 
within the statute, the person who gives it 
must be taken to know that, and therefore to 
have given it to the woman in the knowledge 
that it would not procure abortion, on the 
supposition that the thing they incited them 
to take was not capable of procuring abor- 
tion. This does not in my opinion exhaust 
the case. In my judgment there is evidence 
that the drugs, especially the pills which were 
supplied, were things that were capable of 
being noxious drugs within the statute and 
within the ruling of Reg, v. Cramp, 49 
L. J. M. a U;U J, P. 168. Therefore, 
although I am against the proposition of the 
Attorney-General and do not think there was 
an offence whether the thing was harmless 
or not, and whether the person who incited 
the women knew the drug to be harmless or 
not, still there is evidence to go to the j ary . I 
do not think that the law provides no remedy ; 
in a case where an absolutely innocuous 
substance is supplied an indictment would 
lie for false pretences, though not for inciting 
for the attempt to procure abortion. As to 
the course taken when the case was before 
the magistrate, it appears to me whatever may 
have been the magistrate's view of the law of 
the case, this is a case he should have sent for 
triaL There was evidence fit to be laid 
before the grand jury that a criminal offence 
had been committed. 
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None of the defendants elected to give 
evidence. The Attorney-General summed 
up the case for the prosecution, stating 
that he did not exercise his right of 
reply as it was an ordinary case, and not 
one in which he should exercise the right 
given to him as a Law Officer. 

The jury convicted all the defendants, but 
recommended Cross and Perron to mercy. 

Darijng, J., in sentencing the prisoners 
on the 25th of November, said : The defen- 
dants were accused of having carried on 
business for many years, in succession to 
one another, the object of the business being 
to seU drugs to women in order that they 
might attempt to procure abortion, and the 
jury had found that the defendants by 
means of advertisements incited the women 
to take these drugs and thereby to attempt 
to procure abortion. The defendants had 
raised the defence that, even if it were 
granted that they had done that, they were 
not guilty, because as a fact the drugs 
would not procare abortion. If it had been 
a fact, as they contended, that the staff 
was harmless he thought they could have 
been properly indicted for obtaining money 
by means of false pretences. But the case 
went to the jury on the basis that they had 
incited the women to take something which 
was not a harmless thing, and the jury 
had found that what the defendants supplied 
was in fact a noxious thing capable of pro- 
curing abortion. He had consulted the 
Lord Chief Justice as to the sentence, and 
the Lord Chief Justice agreed with the 
sentence he was going to pass on the defen- 
dants. The offence that the defen- 
dants had committed had been rendered 
possible by newspapers accepting adver- 
tisements of this illegal business. It 
was desirable that it should be known that 
anyone who by any means incited a person 
to commit a crime was himself guilty of 
committing a crime. If any advertisements 
inciting to this or any other crime appeared 
in newspapers the proprietors, editors, and 
printers ought to be prosecuted. He 
sentenced Brown to 12 months imprisonment, 
Abrahams and Fox to nioe months imprison- 
ment, all as offenders in the second division. 
Cross and Perron were bound over in their 
own recognisances in 501. to come up for 
judgment if called upon. 

Solicitor for the prosecution : The Solicitor 
to the Treasury. 
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Dyson and Smith. 
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November 1. 

COBURG HOTEL V. LONDON COUNTY COUNCIL. 

Metropolis—" Building or stmctare " — Glass 
and iron portico or shelter dovetailed 
into and supported only by porch- 
Projection of such erection beyond the 
building line — London Building Act, 
1894 (57 & 58 Vict. c. ccxiiL), ss. 22, 200 (3). 

The appellants^ with the consent of the respon- 
dents, had erected a porch, but without 
their consent had dovetailed into the porch 
an iron and glass shelter projecting some 
four feet over the pavement beyond the 
general building line. 

Held, that such erection was a structure or 
building within section 22 of the London 
Building Act, 1894 (57 d: 58 Vict. c. ccxiii.\ 
s. 22, and could not be erected without the 
consent of the London County Council, 

Case stated by Albert de Butzen, Esquire, 
one of the magistrates of the police-courts of 
the Metropolis, sitting at the Marlborough- 
street Police-court. 

On the 8th of March, 1899, an infor- 
mation was laid by one Thomas Chilvers 
on behalf of the London County Council 
(hereinafter called the respondents), against 
the Coburg Hotel Company (herein- 
after called the appellants), under sec- 
tion 200 (3) of the Act 57 & 58 Vict. c. 
oGziii. (the London Building Act, 1894), and 
s. 7 of the Act 61 & 62 Vict. c. czxzvii. (the 
London Building Act, 1894, Amendment 
Act, 1898), charging that the appellants on or 
aboat the 17th of January, 1899, at the 
entrance to the Coburg Hotel, Carlos-place, 
in the parish of St. Georges, Hanover-square, 
in the county of London, and within the 
metropolitan police district, did erect a 
structure in contravention of the provisions 
of Part III. of section 22 of the London 
Building Act, 1894 (57 & 58 Vict. c. ccxiii.). to 
wit, beyond the general line of buildings on 
the western side of Carlos-place aforesaid 
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without the consent in writing of the respon- 
dents, whereby they became liable under the 
provisions of the said Act, and of the London 
Building Act, 1894, Amendment Act, 1898, 
to the penalty in such case provided, and to 
have an order in writing made against them 
by the court to demolish the said structure, 
and a summons was issued by me on such 
information, which was adjourned from time 
to time, and on the 29th of March, 1899, was 
heard and determined by me, the said parties 
respectively being then present; and after 
such hearing the said information was 
adjudged by me to be true, and the appellants 
were ordered by me to demolish the said 
structure within one calendar month from 
the service on them of the said order, and to 
pay forthwith to the respondents the sum of 
five guineas for costs, subject to the following 
case. 

1. The appellants are the proprietors of the 
Coburg Hotel, a building erected and used 
for the purposes of an hotel in Carlos-plaoe, 
in the parish of St. Georges, Hanover-square, 
in the county of London. The present hotel 
stands on a site on which there were buildings 
which were puUed down to make room for 
the Coburg Hotel, but towards Mount-street 
the present building is set a little back from 
the site occupied by the old buildings, the 
porch and portico hereinafter mentioned 
being in advance of the line of the old 
buildings. 

2. On the 12th of July, 1895, Messrs. 
Langdale, Hallett & Co., of No. 130, Bromp- 
ton-road, in the county of London, being the 
builders of the Coburg Hotel, then in course 
of preparation, applied on behalf of the 
appellants to the respondents for permission 
to erect a porch to the said hotel in accordance 
with plans submitted to the respondents ; 
written permission to erect the said porch was 
granted by the respondents to the appellants, 
and a copy of the same is hereto annexed 
marked A, and the porch was erected in the 
situation appearing on the tracing attached 
hereto and marked B. 

3. On the 1st of June, 1898, the appellants, 
by their agents, Messrs. Hart, Son, and Peard, 
Limited, applied to the respondents for per- 
mission to erect an iron and glass portico or 
shelter to the said porch and submitted the 
plans of the then said proposed portico and 
shelter to the respondents. The total projec* 
tion of the said proposed portico from the said 
porch was intended to be six feet, and the 
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total height was to be 13ft. Sin. from the 
pavement. 

4. On the 8th of July, 1898, the respondents 
by their superintending architect, Thomas 
Blashill, replied to the said application that 

^ they had decided not to grant their consent 
to the said proposed erection, and that they 
had intimated their decision to Mr. F. H. 
Watson, the district surveyor, and also to the 
local authority. The respondents further 
intimated^ that they objected because there 
were no similar structures at the adjacent 
premises, and it was not deemed expedient to 
permit the then frontage in Carlos- place to be 
disturbed by the erection of the proposed 
shelter, and it was moreover considered 
undesirable to consent to the covering over 
of a portion of the public way. Copies of the 
two letters of the 1st of June and the 8th 
of July, 1898, are annexed hereto and marked 
C and D. 

5. Afterwards, namely, prior to the 17th of 
January, 1899, the appellants erected a portico 
or shelter projecting from the said porch 
without the consent of the respondents. 
The said portico or shelter was constructed 
of iron and glass, and was about 11 feet long 
and 4ft. 3in. wide, and projected from the 
said porch for a distance of 4ft. 3in. and no 
more over the public footway, that is to say, 
about two feet from the kerb, and was 
supported entirely from and by the said 
porch at a height of about 13 feet above the 
footway, as shown on the plan annexed hereto 
marked E. 

6. On or about the 17th of January, 1899, 
the said Thomas Blashill, being the superin- 
tending architect of metropolitan buildings, 
and acting under the provision of the 
London Building Act, 1894, made a survey 
of the said Carlos-place and of the said 
Cobnrg Hotel, and on the 24th of February, 
1899, in pursuance of the said Act, section 
22 (1) and section 29 thereof, he issued his 
said certificate whereby he certified that the 
buildings tinted pink on the plan annexed to 
his said certificate and signed by him as 
aforesaid formed the general line of build- 
ings on the western side of Carlos-place 
aforesaid, in which place or street the shelter 
in question coloured blue on the line thereto 
annexed was situate, and that the prolonga- 
tion of such general line of buildings, so 
defined by him in relation to such shelter, 
was as shown by a pink dotted line on the said 
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annexed plan, and the said Thomas Blashill, 
in pursuance of section 29 of the said Act, 
further thereby certified that the shelter 
tinted blue on the line thereto annexed and 
signed by him was situate in the street or 
place caUed Carlos-place, which street or 
place was shown on the said plan. The 
certificate and plan annexed thereto of the 
said Thomas Blashill is annexed hereto and 
marked F. 

7. At the hearing it was contended before 
me on behalf of the appellants that no 
offence under section 200 (3) of the London 
Building Act, 1894, had been committed by 
the appellants, that the said section 22 of the 
said Act did not apply to the facts of the 
case, that the said portico or shelter was not 
a building or structure within the meaning 
of the said section, and that the appellants 
could not be convicted under the said sec- 
tion 200 (3) of the London Building Act, 
1894, or ordered under section 7 of the 
London Building Act, 1894, Amendment 
Act, 1898, to demolish the same. 

8. I found as a fact that the said portico 
or shelter being fixed and dovetailed into 
the porch had become part of the porch, 
and was a structure, and was erected beyond 
the general line of buildings in the street or 
place called Carlos-place, and was not exempt 
under section 22 (2) of the said Act, and 
I was of the opinion that it was a structure 
within the meaning of the said section 22, and 
although it was not an annoyance to persons 
using the street I held that an offence 
under section 200 (3) aforesaid had been 
committed, and I convicted the appellants as 
aforesaid. 

The questions of law arising on the above 
statement for the opinion of this court are 
therefore — 

(a) Whether the said portico or shelter is 
a building or structure within section 22 
of the London Building Act, 1894. 

(b) Whether the said section 22 applies to 
the facts proved and admitted herein. 

(fi) Whether the appellants are liable upon 
the facts proved and admitted herein 
to have an order made upon them to 
demolish the said portico or shelter. 

If the court shall be of opinion that the 
said order was legally and properly made, and 
the appellants liable as aforesaid, then the 
said order is to stand ; but if the court should j 
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be of opinion to the contrary, then the said 
order is to be reversed. 

A. D£ BUTZEN. 

The London Building Act, 1894(57&58Yict. 
c. ccxiii.), B. 22, provides :— 

"No building or structure shall, without 
the consent in writing of the council, be 
erected beyond the general line of buildings 
in any sfcreet or part of a street, place, or 
row of houses in which the same is situate, 
in case the distance of such line of buildings 
from the highway does not exceed 50 feet, 
or within 50 feet of the highway when the 
distance of the line of buildings therefrom 
amounts to or exceeds 50 feet, notwithstand- 
ing there being gardens or vacant spaces 
between the line of buildings and the high- 
way. Such general line of buildings shall, if 
required, be defined by the superintending 
architect by a certificate, such certificate to 
be issued within one month from the date of 
the application therefor.'* 

Section 200 (3) provides : — 

"Every person who (a) erects or brings 
forward any building or structure in con- 
travention of any of the provisions of part 
3 of this Act, or of any conditions attached 
by the council to any consent given pur- 
suant to such provisions ; or (b) erects, alters, 
enlarges, rebuilds, or raises, or commences 
to erect, alter, enlarge, or rebuild, or raise 
any building, or commences to do so so as to 
contravene any of the provisions of Part V. 
of this Act ; or (c) fails to comply with any 
of the provisions of Part YI. of this Act ; or 
(4) fails to comply with the requirements of 
any notice given to or served upon him under 
and in accordance with Part YII. of this 
Act within the time (if any) specified in such 
notice ; or (e) sets up or erects or adapts any 
building or structure to which Part Vll. of 
this Act applies without having obtained any 
license required by that part of this Act, 
or makes default in observing any of the 
conditions contained in such license, shall 
be liable to a penalty not exceeding 20L a 
day during every day of the continuation of 
the non-compliance with the order of the 
court in reference to the matters aforesaid." 

Ernest Pollock for the appellants. — Sec- 
tion 22 of the London Building Act, 1894 
(57 & 58 Vict. c. ccxiii.), does not apply to 
the present case, because this is not a " struc- 
ture or building *' outside the building line of 
the street within the meaning of that section. 
It is a mere projection from the portico to 
400 



63 J. P. 806. 

give shelter to persons entering or leaving 
the hotel, and therefore no offence has been 
committed under section 200 (3) of the Act. 
It being a projection and not a " building or 
structure," it can and should have been dealt 
with under section 73 of the Act. The 
present i proceedings are wrong and mis- * 
conceived, and the appeal should be allowed. 
H, Avory for the respondents. — The magis- 
trate was right. It is found by the case that 
the portico or shelter is dovetailed into the 
porch. It is therefore part of the porch, and 
is therefore a structure or building within 
section 22. The question whether it is a 
projection or a structure or building is a 
matter of fact, and the magistrate has found 
as a fact that it is a structure or building. 
That has already been decided in B^lis v. 
Plumstead District Board of Works, 57 J, P, 
359. A wall 13 feet high separating a fore- 
court from the adjoining land upon which it 
was intended to lay out a street was held 
to be a structure within section 75 of the 
Metropolitan Management Act, 1862 (25 & 2G 
Vict. c. 102). And in a later case, Vemter v. 
McDonnell, [1897] 61 J, P. 181, removable 
temporary seating fixed inside a large public 
hall when required by persons hiring the 
hall for shows or exhibitions, and so con- 
structed that it could be taken to pieces and 
stored away when not required without in 
any way affecting the structure of the hall, 
was held not to be "a building, structure 
or work " within the London Building Act, 
1894, s. 145. It is a question of fact in every 
case, and it was decided that the question 
whether an erection is a structure or not 
depends on the facts of each case and the 
enactments sought to be applied. Upon the 
facts of the case it is clear the magistrate 
was right. 

E, Pollock in reply. 

BiDLET, J.— I think the magistrate's 
decision is right and should be afl&rmed. 
The first question we have to answer is 
whether the projecting roof or shelter which 
has been put on to the porch of the Ooburg 
Hotel is, within the provisions of section 22 
of the London Building Act, 1894, a building 
or structure, because if it is it has certainly 
been put up beyond the general line of 
buildings—in front of the line. Now it is 
said that the glass and the iron are dovetailed 
into the side of the pillars or stonework 
of the porch ; it is part not only of 
the porch but also of the general building, 
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of a permanent character. I think it ia not 
necessary farther to specify the mode in 
which it has been constructed. On that the 
magfistrate has found as a fact that the 
said portico or shelter, being fixed or dove- 
tailed into it, had become part of the porch 
and was a strnctare. I think if one had 
to deal with it simply as a question of 
fact one would be forced to the same con- 
clusion. It is by virtue of the fact that 
it is part of the building that it is a building, 
but I think perhaps one would in more 
ordinary language call it a structure ; if you 
deal with it taken by itself it is a structure. 
It is, however, also a building, because the 
whole building must be regarded when the 
magistrate has to consider whether any 
portion of i; it has been placed in front 
of the general line by the superintend- 
ing architect, and this projecting roof 
seems to me to be a permanent portion 
of it. I think, therefore, it is in that sense 
a building, and this is a portion of it. It 
is also I think a structure. Probably the 
reason why those two words are put there 
is that just this particular case may occur, 
and it might be argued that it is not a 
building, it is only a portion of the building, 
but in such case it is at all events a structure. 
That the magistrate has found as a matter 
of fact. So far as it is a question of law I 
do not see that there is any rule of law 
which would direct us or make it necessary 
for us to say that we think his finding is a 
wrong one. I think as a matter of law the 
word must be used in its usual sense unless 
you find something in the Act of Parlia- 
ment which compels you to construe it in 
another way. I take the ordinary sense 
of the words "building or structure." If 
we are to apply that rule in the present 
case, this projecting roof does not fall 
within the words, but Mr. Pollock further 
argues that because section 73 includes 
also such a projection from the building 
as this was, therefore he is entitled to say 
that the proceedings ought to have been 
taken under that section and not under 
section 22. I am not able to find that in 
the Act of Parliament. It might have 
been so intended. I can perfectly well 
imagine a scheme under which it is proposed 
that the building itself (I mean the walls) 
was to be kept within a certain line of 
frontage, but as to the projections which 
extended further, they were to have 
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a separate provision made for them, and 
only that provision ; but it is equally as 
probable that the Legislature would say, 
" We must take the building as a whole, and 
we provide that it shall not extend beyond 
a certain line, but as to the projections we 
must make further provision, and we must 
direct of course of what materials they are 
to be made, and we must make those precise 
provisions as to the extent to which particular 
windows or particular projections are to 
extend from such buildings in comparison 
with the width of the street in which they 
stand." That they have done, and as to those 
it is necessary that the consent of the 
county council should be obtained after 
first of all consulting with the vestry, giving, 
therefore, the power to refuse or agree to 
the county council, but in the latter case 
they must consult the local authority also. 
Now I think the latter is the effect of the 
Act of Parliament, namely, that in a case 
like the present it may be a fact that under 
both sections the consent of the London 
County Council must be obtained. That is 
my view of the Act, and it is the prinid facie 
view to which one must come unless there are 
words contained in it to intimate that having 
obtained the consent of the London County 
Council under one section you need not get it 
under the other ; that is the only conclusion 
I have been able to come to, and I think 
the magistrate came to the proper con- 
clusion. 

Darling, J.— I am of the same opinion. 
I do not propose to decide whether this 
canopy was in itself a structure or building 
erected so as to project beyond the general 
line of buildings, because that might involve 
some question as to whether a thing 
suspended from another thing can be said 
to be "erected" within the meaning of this 
section 22. Upon that I do not intend to 
give any decision, but in my opinion as it 
is found as a fact that this portico or canopy 
was dovetailed into the porch of the hotel 
it then became part of the general building, 
the Coburg Hotel. The portico or canopy 
projects beyond the general line of the 
street, therefore the building of which it 
is a part projects beyond the general line 
of the street, and that is enough to amount 
to an offence under this section 22, for it is 
hardly contemplated that the building in all 
its parts should ever project beyond the^ 
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general line of building in those streets. 

Appeal dismissed. 

Solicitors for the appellants : Peake, Bird 
Collins and Company. 

Solicitor for the respondents: W. A. 
Blazland. 
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Novsmber 2, 18. 

ASSESSMENT COMMITTEE OF 
CAMBERWELL. 

Poor Bate (Metropolis)— Provisional list- 
Alteration in value — General increase — 
Evidence — ^Valuation (Metropolis) Act, 
1869 (32 & 33 Vict. c. 67), ss. 46, 47. 

To jtASiify a new valuation wider sections 46 
and 4tlofthe Valuation (^Metropolis) Act, 
1869, the alteration tn value must be such 
that, if the fact constituting the alteratian 
had been present at the time of the original 
valuation f it could properly have been 
taken into consideration in arriving at the 
assessment, and the fact constituting the 
alteration in value should affect the 
hereditament in particular, A general 
rise in values would not be a fact cojistitut- 
ing such an alteration. 
The fact, however, that the increase in value 
affects a class as a whole will not exclude 
the increase from the operation of these 
sections if it is shown that the increase in 
value arises from some cause affecting 
merely the class, and not from the cause of 
general prosperity affecfnig all classes of 
the community. 
In each case it is for those who alter the assess- 
ment to prove the nature a fid cause of the 
alteration ifi value. 
The amount of a premium paid for a public- 
house is admissible in evidence on an 
appeal against the assessment. 
Appeal from the jadgment of the High 
Court of Justice, Queen's Bench Division, 
Lawrance and Channell, J J., on a case stated 
by the court of quarter sessions in and for 
the county of London, as follows : — 

1. The appellant is and has been since 
October, 189G, the occupier of a public-house 
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known as the " Adam and Eve," High Street, 
Peckham, in the parish of CamberwelL 

2. At the quinquennial valuation in 1895 
the gross and ratable values of the said 
public-house were fixed at 48W. and 40W. 
respectively, which values were duly entered 
in the quinquennial valuation list made in 
that year. 

3. By a provisional list made in December, 
1896, the assessment of the said public-house 
was increased by the overseers to 600/. gross 
and 500/. ratable value, and objection was 
made by the appellant to the said increased 
assessment on the ground that the said 
public-house had not in the course of the 
year in which the said provisional list was 
made increased in value by the addition 
thereto or erection thereon of any building, 
nor had there been any increase of value 
from any cause within the meaning of sec- 
tion 47 of the Valuation (Metropolis) Act, 
1869. 

4. At the hearing of the said objection the 
assessment committee endeavoured to get 
from the appellant information as to the 
premium given by him for the lease of the 
said public-house. This information the 
appellant refused to give, and the assessment 
committee after hearing the said objection 
and viewing the public-house reduced the 
assessment objected to to 575/. gross and 485/. 
ratable value. 

5. In the supplemental valuation list made 
in 1897, the appellant's public-bouse was 
again valued and assessed at 575/. gross and 
485/. ratable value. 

6. The appellant duly objected to the said 
valuation, and on appearing before the 
assessment committee contended, inter alia — 

(1.) That the said public-house had been 
improperly included in the aforesaid 
provisional list, and therefore ought not 
to be included in the said supplemental 
list, and was therein too highly rated. 

(2.) That no alteration in the value of the 
said public-house bad taken place during 
the 12 months preceding the making of 
the said supplemental valuation list 
within the meaning of section 46 (1) of 
the Valuation (Metropolis) Act, 1869, 
and — 

(3.) That the overseers were not in law 
entitled to consider or in any way to act 
on any sum of money paid or supposed 
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to have been paid for the public-house, 
either since the date of the valuation list 
in force at the time of the making of the 
said provisional list or at all. 

7. The assessment committee after hearing 
the aforesaid objections refused to grant the 
appellant any relief, and the appellant, being 
aggrieved by such decision, duly gave notice 
and appealed to the quarter sessions for the 
county of London. 

8. At the hearing of the said appeal 
counsel for the appellant again objected to 
any question being asked or any evidence 
being given about the premium paid by the 
appellant. The court, however, overraled 
the objection, and the fact was elicited by 
respondents on cross-examination that the 
appellant had paid 16,400^. as the considera- 
tion for his lease. No evidence was given 
as to the precise amount of the premium 
paid in 1895 or at any time previously, but 
it was admitted by one of the appellant's 
witnesses that, assuming the valuation 
appearing in the quinquennial list made in 
1895 to have been calculated according to the 
method usually adopted in the parish of 
Gamberwell, the valuation must have been 
based on a sapposed payment of a premium 
of about 16,400/. The assessment committee, 
however, at the time of the revision of the 
quinquennial valuation list did not in fact 
know the precise amount of the premium 
which had been paid by the then occupier. 
Evidence was given by a valuer on behalf of 
the respondents that there had been since the 
date of the quinquennial valuation list a 
general appreciation of licensed premises 
throughout the metropolis, and that in his 
opinion the annual value of the said public- 
house had between April and October, 1896, 
increased by about 100/. It was, however, 
admitted that there had been no structural 
alteration to the said public-house. No 
evidence was given of any circumstances 
specially affecting the annual value of the 
said public-house. The respondents con- 
tended that they were not bound to give any 
sach evidence, but that it was enough for 
them to show that the value had in fact 
increased. It was further admitted that no 
public-houses had been placed in the pro- 
visional or supplemental lists except such as 
had in fact been sold since the date of the 
quinquennia] valuation thereof, although 
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public-houses in the neighbourhood had 
generally increased in value. 

9. For the assessment committee it was 
contended that it was not necessary that 
there should be a structural alteration of the 
rated premises in order to warrant their 
insertion in a supplemental list, that the 
facts hereinbefore mentioned as to the 
premiums given for the lease of the said 
public-house were evidence of an alteration 
in matters stated in the quinquennial valua- 
tion list during the twelve months preceding 
the making of the said supplemental list 
within section 46 of the Valuation 
(Metropolis) Act, 1869, and that the payment 
of such premium showed that there had 
been such a material and unforeseen altera- 
tion of the value of the said pablic-house 
as to warrant its insertion in the said 
supplemental list. 

10. For the appellant it was contended that 
the facts hereinbefore mentioned were not 
in law any evidence of an alteration within 
the meaning of section 46, sub-section 1, of 
the Valuation (Metropolis) Act, 1869, and 
that all evidence as to the amount of 
premium paid by the appellant for the said 
public-house in October, 1896, was irrelevant 
and inadmissible, and that the amount of 
such premium in the absence of any evidence, 
save as hereinbefore stated, as to the premium 
previously paid could not afford any indica- 
tion of an alteration in the value of the said 
public-house. 

11. The court of quarter sessions gave 
judgment in the following terms :— 

"We find that although there has been 
no structural alteration in appellant's 
premises between April, 1896, and April, 
1897, there has been alteration in value in 
these premises by way of increase in that 
period. The appellant has failed to establish 
in our opinion that the alteration in gross 
and ratable values made by the assessment 
committee in the supplemental list is in 
excess of the actual increased value within 
the statutory period, and we confirm the 
alteration of the list made by the assessment 
committee with costs." 

The values in the supplemental list were 
therefore ordered to remain as assessed by 
the assessment committee. 

12. The questions for the opinion of the 
court are : — ^^-^ ^ 
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(1.) Whether the alteration in value which 
took place daring the 12 months preced- 
ing the making of the said supplemental 
valuation list was in law an alteration 
within the meaning of section 46, sab- 
section 1, of the Valuation (Metropolis) 
Act, 1869. 

(2.) Whether the amount of premium paid 
by the appellant in October, 1896, for 
the said premises ought to have been 
received in evidence. 

(3.) Whether the amount* of such premium 
was in law any evidence of an alteration 
within the meaning of the sub-section 
hereinbefore mentioned. 

13. If the court shall answer all the fore- 
going questions in the afiirmative, then the 
said order of sessions is to be affirmed ; and if 
the court shall answer all or any of the said 
questions in the negative, then either the 
said order of sessions is to be quashed and 
the gross and ratable values of the said 
public-house are to be reduced to 485/. and 
405/. respectively or the said premises struck 
out of the said supplemental valuation list, 
or the court is to make such further or other 
order as to the court shall seem fit. 

W. E. McConnell. 
Chairman of Court of Quarter Sessions 
for County of London. 

27th of August, 1898. 

The Valuation (Metropolis) Act, 1869 (32 & 33 
Vict. c. 67), s. 46 (1), enacts that in each of the 
first four years of such period a supplemental 
list shall, if necessary, be made out in the 
same form as the valuation list, and shall 
show all the alterations which have taken 
place during the preceding 12 months in any 
of the matters stated in the valuation list, 
but shall contain only the hereditaments 
affected by such alterations. If no alteration 
has taken place which makes a supplemental 
list necessary, the overseers shall send a 
certificate to that effect to the assessment 
committee in place of such list, which 
certificate may be in the form contained in 
the second schedule to this Act. 

Littler, Q.C., and E. Page, Q.C.(TF. Russell 
with them), for the appellant.— The object of 
the Valuation (Metropolis) Act, 1869, is to 
maintain and as far as possible to stereotype 
the valuation list for five years. To justify 
insertion in supplemental list there must be 
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structural alteration or some alteration which 
affects the particular premises. The general 
prosperity of a particular trade or district is 
not sufficient. It is not intended that there 
should be a revaluation every year. Section 
46 must be interpreted by the light of section 
47. The fact of premises having been sold 
does not show an alteration in annual value. 
Premium is paid in respect of the trade. 
There is no evidence of increase. They 
referred to the following cases: — Reg. v. 
New River Company (1879), 4 Q. J5. A 309 ; 
43 J, P, 349. Reg. v. East and West India 
Docks (1883), 11 g. B, D. 721 ; 48 /. P. 564. 
Reg, V. St. Mary's, Islington (1887), 19 Q. B. D. 
529 ; 51 /. P. 789. Dodds v. South Shields 
Assessment Committee, [1895] 2 Q. B. 133 ; 59 
/. P. 87, 452. Bradford'on-Avon Assessment 
Committee v. White, [1898] 2 Q. -B. 630 ; 62 
J. P. 533. 

Macmoiran, Q.C., and Ryde for the re- 
spondents. — In making provisional lists 
overseers are to give effect to increase from 
any cause. The object of section 46 is that 
the list is to be revised each year, and any 
inaccuracy must be altered. Any cause of 
alteration \» sufficient, and if a general 
increase of value took place all the heredita- 
ments should be put into supplemental list. 
Payment of premium must be taken into 
consideration in determining annual value. 

Littler, Q.C., in reply referred to the 
judgment of Grove, J., in Reg. v. East and 
West India Docks {supra). 

Cur, adv. vult, 

Nov. 18.] Vaughan Williams, L.J., read 
the judgment of the court (Lord Russell, 
L.C.J., A. L. Smith, L.J., and Vaughan 
Williams, L. J.), as follows :— Section 43 of 
the Valuation (Metropolis) Act, 1869, which, 
as the preamble states, was passed to secure 
uniformity in the assessment of ratable 
property in the metropolis, provides that the 
valuation list shall last for five years " sub- 
ject to any alterations that may be made 
by any supplemental or provisional list as 
hereinafter mentioned." Now, alteration is 
provided for in section 46 and section 47. 
The former provides for supplemental 
valuation, the latter for provisional valua- 
tion. Supplemental valuation takes place 
at the end of each year. The old list is 
then to be supplemented by making anew 
list of all the alterations which have taken 
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place within the last 12 months. If there 
are no such alterations which make a supple- 
mental list necessary in any of the matters 
in the valuation list (which, of coarse, 
inolades gross and ratable value), the over- 
seers are to send to the assessment committee 
a certificate to that effect. Provisional 
valuation deals with the alteration by 
increase or decrease in value of a particular 
hereditament *' from any cause '* during the 
12 months. The provisional valuation takes 
effect immediately, and remains in force till 
the making of the supplemental or other 
valuation list at the end of the year. The 
alterations in the supplemental list seem to 
be the confirmed provisional valuations. 
It seems to follow that, whether one is deal- 
ing with the supplemental list or with the 
provisional list, the question whether there 
has been such an alteration in the value of 
the premises as to justify an alteration in 
the valuation seems to be the same in either 
case. Now, what are the conditions of such 
an alteration 7 It seems to us they are 
these:— (1) l^be alteration in value must 
be such that, if the fact relied on as con- 
stituting the alteration had been present at 
the time of the original valuation, it could 
properly have been taken into consideration 
in arriving at the assessment ; (2) that the 
fact constituting the alteration in value 
should affect the hereditament in question in 
particular. We do not think that a general 
rise in values would be a fact constituting 
such an alteration. This, it seems to us, 
would be inconsistent with the expressed 
intention of the Act, that the valuation list 
should remain in force for five years. 
Moreover, we do not think that the mere 
proof of a rise in value of a class of heredita- 
ments including the one sought to be dealt 
with by the provisional or supplemental 
valuation would of itself justify a new 
valuation under sections 46 and 47, because 
such a rise in no way negatives a general 
rise in the values of hereditaments of all 
classes. After all, the rise in the value of 
licensed houses generally depends on a 
general cause, such as prosperous times, 
which give the mass of the people more 
money to spend in the luxuries of life, 
whether drink, or bread, or meat, or clothing, 
or sight-seeing, or houses, or anything else. 
The licensed victualler will obtain a better 
price if he sells his public-house ; the butcher 
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or the baker will obtain a better price if he 
sells his business. Theatres and music-halls 
will be easy to sell ; houses and leases will 
command good prices to let and to sell. All 
this flows from one cause — ^the prosperity of 
the people. We do not think sections 46 and 
47 apply in such a case to any class of 
hereditaments increased in value as a class 
by a cause affecting all classes, such as general 
prosperity. The fact, however, that the 
increase in value affects a class as a whole 
will not exclude the increase from the opera- 
tion of these sections, provided it is shown 
that the increase of value arises from some 
cause affecting merely the class, and not 
from the cause of general prosperity affect- 
ing all classes of the community ; e,g,, if the 
taste for cycling makes factories which are 
conveniently situated for this manufacture 
command higher prices to sell or to let, this 
is a cause affecting a class, viz., premises 
suitable for cycle manufacturing, which go 
up in value by reason of a new fashionable 
taste ; but the cause is independent of the 
general prosperity of the community, and 
such an increase in value would justify an 
alteration under sections 46 and 47 during the 
currency of the quinquennial period of 
assessment. The same would be true if war 
sent up the value of premises licensed for 
the purpose of carrying on the manufacture 
of gunpowder, the cause of increase of value 
being independent of general prosperity. 
But in each case it is for those who alter the 
assessment to prove the nature and cause of 
the alteration in value. It is easy to do this 
where the increase of value arises from some 
local cause affecting a class, or some heredita- 
ments in a class ; for instance, when the 
building of a bridge sends up the value of 
the houses of a street, thus made more 
accessible, or the removal of a cul-de-sac 
makes the houses in a street of shops more 
valuable from an increased traffic through 
the street, or the houses in a residential 
street less valuable from the increase of 
noise. Betterment or depreciation of such 
a character affecting all or some of the 
houses in a street is clearly within sections 
46 and 47, and the cause of the increase in 
value is easy of proof. The proof is more 
difficult where the cause of the increase in 
value is not a local physical cause, but in 
our judgment the onus of proving thafc the 
cause of the alteration in the value of the 
hereditament in the preceding 12^onths is ^ 
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a cause which does not affect all classes is 
clearly on those who seek to have a pro- 
visional or supplemental list made. These 
beingrthe conditions for the application of 
sections 46 and 47, let us see how far the facts 
stated in the special case show that there has 
been within the 12 months an alteration 
in the value of this public-house. Two sorts 
of alteration are alleged. First, a witness 
says, in his opinion, the value of the particular 
public-house increased by lOOZ. a year in the 
twelve months in question, and he attributes 
this to the rise in value of licensed houses 
throughout the metropolis. For the reasons 
which we have given we do not think that 
the onus on those who seek to say that 
there has been an alteration in value within 
the meaning of these sections is satisfied by 
proof of a rise in value, which is consistent 
with a general rise resulting from general 
prosperity. Secondly, it is said that the fact 
that the public-house has just been sold for 
16,400Z. is evidence of an alteration in value 
within the twelve months. We think not. 
It may be that 16,4002. was the very sum the 
vendor paid on going into possession in or 
prior to 1895. It is said not so, because in 
such a case the valuation in 1895 would have 
been higher than it in fact was. That, 
however, depends upon how much of that 
16,400/. the assessment committee apportioned 
to personal goodwill or other matters not 
affecting the letting value of the public-house. 
See Bmcfford'On'Avon Assesitnent Committee 
V. WhiU, [1898] 2 Q. B, 630. The questions 
at the end of the special case we answer as 
follows : — The answer to question 1 is 
No ; there is nothing in the facts stated in 
the case nor in the evidence stated to have 
been adduced sufficient to justify the con- 
clusion that the alteration which took place 
during the 12 months preceding the making 
of the supplemental list was in law an 
alteration within the meaning of section 46. 
It is quite consistent with such facts and 
evidence that the alteration in value resulted 
from general prosperity. The answer to 
question 2 is Yes, and to question 3, 
No ; for although evidence of the amount of 
premium is admissible, the amount of the 
premium was not in law any evidence of an 
alteration within section 46, unless some 
evidence was given of the premium previously 
paid beyond that which appears by the case 
to have been given. Appeal allowed, 
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LONDON COUNTY COUNCIL t?. HIRSCH. 

Public Health (London)— Offensive trade or 
business — Gut-scraper — Trade where 
scraped gut is dealt with — Prohibited 
business— Public Health (London) Act, 
1891 (54 & 56 Vict. c. 76), ss. 19 (1) (6), 
142 (2) (&)— Order of Metropolitan Board 
of Works, 19th of November, 1880. 
By an order made in pursuance of section 3 cf 
the Slaughterhouses Act, 1874, " the business 
of a gut'ScrapeVf that is to say, any business 
in which gtU is cleaned, scraped or 
dealt with otherwise than for the manu' 
facture qf catgut,** was declared an ojfemr 
sive business, and was not to be carried out 
anew without the sanction of the local 
authority. Section 3 of that Act toas re- 
pealed by the Public Health ^London) Act, 
1871, but was re-enacted by the same statute, 
which made the consent of the county 
council necessary. The respondents pur- 
chased from gtU scrapers the guts of ^leep 
which had been previously cleaned and 
scraped to use as sausage cases, and their 
busi?iess consisted cf sorting the guts into 
different lengths and sixes before supplying 
them to sausage makers. 
Held, that this was not a prohibited business. 

Case stated by James Bros, Esq., one of 
the magistrates of the police-courts of the 
metropolis, sitting at the Clerkenwell Police- 
court. 

On the 21st of November, 1898, the 
respondent appeared at the Clerkenwell 
Police-court to answer an information laid, 
by John Collman on behalf of the appellants, 
for that the respondent, on the 14th of June 
and on divers other days from the 14th of 
June up to and including the 21st of October, 
1898, at No. d5A, St. John-street, in the 
parish of Clerkenwell, in the county of 
London, and within the metropolitan police 
district, did, contrary to the Public Healtb 
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(London) Act, 1891, carry on a business 
declared by an order of the late Metropolitan 
Board of Works, made pursuant to the pro- 
visions of the Slaughterhouses, &c. (Metro- 
polis), Act, 1874, to be an offensive business, 
to wit, the business of a gut-scraper as 
defined by such order, which business had 
been established anew at the said premises 
without the sanction of the London County 
Council. 

By section 3 of the Slaughterhouses, &c. 
(MetropoUs), Act, 1874 (37 & 38 Vict. c. 67), 
it was provided as follows : — 

** (3) If any person establishes anew within 
the limits of this Act without the sanciiion 
of the local authority the following 
businesses 6t any of them, that is to say the 
business of fellmonger, or tripe-boiler, or 
slaughterer of cattle, or any other business 
which the local authority may declare by 
order confirmed by the Local Government 
Board and published in the London Gazette 
to be an offensive business, he shall incur a 
penalty not exceeding 50^. in respect of the 
establishment thereof , and any person carrying 
on the same when established shall incur a 
penalty not exceeding 50/. for every day 
during which he so carries on the same." 

On the 19th of November, 1880, the 
Metropolitan Board of Works, being the 
local authority within the meaning of the 
last-mentioned Act, by order of that date 
duly declared the following business to be 
an offensive business, that is to say, ** The 
business of a gut-scraper ; that is to say, any 
business in which gut is cleansed, scraped, or 
dealt with otherwise than for the manu- 
facture of catgut.'' 

This order was duly confirmed by the 
Local Government Board on the 4th of 
January, 1881, and was daly published in the 
London Gazette as provided by the Act. 

The Slaughterhouses, &c. (Metropolis), 
Act, 1874, was repealed by the Public Health 
(London) Act, 1891 (54 & 55 Vict, a 7ft), but 
by section 19 of this latter Act the section 
above set out was re-enacted as follows :— 

" If any person ... (6) establishes anew 
without the sanction of the county council 
the following businesses or any of them, that 
is to say the business of fellmonger, tripe- 
boiler, daughterer of cattle or horses, or any 
other business which the county council 
may declare by order, confirmed by the Local 
GoTemment Board and published in the 
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London Gazette, to be an offensive business, 
he shall be liable to a fine not exceeding 50/. 
in respect of the establishment thereof ; and 
any person carrying on the same when 
established shall be liable to a fine not 
exceeding 50/. for every day during which 
he so carries on the same. ... (8) For the 
purposes of this section a business shall be 
deemed to be established anew not only if it 
is established newly but also if it is removed 
from any one set of premises to any other 
premises.'* 

By section 142 (2) (&) of the latter Act it 
was further amongst other things provided 
that all orders duly made or issued under or 
having effect in pursuance of any Act 
thereby repealed should be of the same 
validity and effect as if they had been made 
or issued under that Act, and that any 
{penalties recoverable under any such order 
might be recovered as if they were imposed 
by byelaws under that latter Act. And by 
section 117 all penalties under any byelaw 
made under that Act the recovery of which 
was not otherwise provided for might be 
recovered in manner directed by the 
Summary Jurisdiction Acts. 

At the hearing the following facts were 
proved. 

In March, 1898, the respondent removed 
from another set of premises previously 
occupied by him to the premises mentioned 
in the information (which are hereinafter 
called the premises), and thereby established 
anew the business hereinafter described, 
which he had for some months previously 
carried on at such other premises. 

The premises are within the limits of the 
Public Health (London) Act, 1891, and no 
sanction of the appellants had been obtained 
to such establishment of the business on the 
premises. 

The business is a business of sorting into 
different lengths and sizes sausage casings 
manufactured by gut-scrapers, from whom 
they are purchased by the respondent and 
received packed in tubs or barrels. Sausage 
casings are manufactured by the gut-scraper 
from the intestines of sheep ; such intestines 
consist of four layers. The mucous and 
submucous layers are cleansed by the gut- 
scraper, and when cleansed are scraped, and 
all the mucous layers, including the layer 
of peritoneum, removed, leaving only the 
two muscular ooats. These coats when, t 
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cleansed and scraped are oylindrioal in form, 
and consist of transparent elastic mnscalar 
ti^ue^ and are the manafaotured article 
known as a sausage casing. 

Wjien manufactured the sausage casings are 
ready for use, but they are of various lengths 
and sises. They are then packed by the gut- 
scraper in tubs or barrels, in brine or salt, and 
delivered in large quantities to the re- 
spondent, by whose workpeople they are 
sorted into heaps of the same lengths and 
sixes, known in the trade as "wides/* 
" mediums," and "narrows." 

The respondents workpeople unpack the 
sausage casings and take out of the tub or 
barrel, as the case may be, a handful at a time. 
They then separate them, and, taking them 
one by one, dip them into the brine in the 
tub or barrel, so as to more easily find the 
opening at the end of the casing. Having 
found the opening they then inflate the casing 
with air in order to discover any holes in it, 
and in order to enable them to test its size, 
either by the eye or by means of a gauge. 
The sausage casing may be wide at one part 
of its length and narrow at another part, and 
where the size of a casing varies very much 
at different parts of its length it is broken 
into parts, each of which is put by the work- 
people into a different heap. The sorted 
casings are afterwards repacked, the wide 
being supplied to sausage-makers in ' the 
home trade, and the medium and narrow 
casings being exported. 

The casings are in exactly the same condi- 
tion when they are sent away by the re- 
spondent, except that they have been sorted 
in the manner hereinbefore stated. 

In the case as first stated evidence had 
been tendered to show that a particularly 
nauseating smell was created by the mani- 
pulating of guts, but this was rejected by the 
^lagistrate. It was thereupon remitted to 
him, and he found that, although there was 
a disagreeable smell, it was not of the 
cliaracter connected with a gut-scraper *s 
business. 

The respondent was carrying on the, 
business above described on the dates men- 
tioned in the information. 

None of the respondent's operations relate 
the manufacture of catgut. 

The appellants contended that gut was 
dealt with by the respondent in his busi- 
ness otherwise than for the manufacture of 
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catgut, and therefore the business fell within 
the order of the late Metropolitan Boaid 
of Works. 

The respondent contended that his busi- 
ness consisted merely of the sorting into the 
different sizes mentioned the manufactured 
sausage casing and supplying his cus' 
tomers with assprted sizes of casings as 
required; that such cases were not gut 
within the meaning of the order or of the Acts 
of Parliament, and that he did not cleanse, 
scrape or deal with gut otherwise than for 
the manufacture of catgut within the mean- 
ing of the order or Acts of Parliament, and 
that his business was not an offensive 
business within the meaning of the orde^. 
He also secondly contended that the 
appellants had not declared any business 
other than those specified in section 19 (1 b) 
of the Public Health (London) Act, 1891, to 
be an offensive business, and that the order 
of the Metropolitan Board of Works was no 
longer in force, but on this point the magis- 
trate decided against the respondent. 

Being of opinion that the gut or sausage 
casings were a manufactured article whei^ 
received by the respondent and that the 
business was not in the nature of cleansing 
or scraping, and being of opinion that upon 
the tt'ue construction of the order it was 
intended to apply only to businesses whicli 
involved the scraping or cleansing of gut, the 
magistrate dismissed the information. 

Daidy, for the appellants. — The magistrate 
was wrong and should have convicted. 
The respondent may not actually be the 
person who removed the gut from the 
intestines, but it is clear he "deals witb 
the gut." The evidence as to the offensive 
nature of the trade was ruled out by the 
magistrate, and that view was confirmed by 
the court before the case was sent back to be 
restated. The gut here is dealt with 
" otherwise than for the manufacture of cat- 
gut." 

i?. C, Glen, for the respondent. — ^The test 
whether this is a prohibited business is 
whether the gut is cleaned or scraped. The 
words "dealt with" must mean something 
(jttsdem generis to cleaning and scraping. 

Daldy, in reply. 

BiDLBY, J. — I have come to the conclusion 
that the decision of the magistrate was 
correct. Certainly, the order is a little' 
difficult of construction when it is applied to 
the particular facts which have arisen in T 
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conneotion with thU trade, the reason being 
the usual reason, that I do not think such a 
basiness was contemphited when the order 
was drafted ; bat it having been sought to 
apply the order which defines* the business 
of gut-scraping to this business, the ques- 
tion is whether it can properly be called gut- 
scraping at all. It is defined in this way. 
*' The business of a gut-scraper ; that is to say, 
any business in which gut is cleansed, scraped 
or dealt with otherwise than for the manu- 
facture of catgut." It is very arguable as to 
how those particular words "dealt with 
otherwise than in the manufacture of cat- 
gut '' should be construed. I am inclined to 
think they ought to be construed ejuedem 
generis with the words "cleaned and 
scraped," that is to say, the tissues are 
altered in some way, and something done to 
them which gives them a different nature 
or quality from that which they had 
when they came into the operation. It 
.is arguable, however, on the other 
side that that is not the correct con- 
struction because it does not merely say 
'" dealt with otherwise," because if goes on to 
say, "dealt with otherwise than for the 
manufacture of catgut." It might be con- 
tended that that has a wider meaning because 
it means all other dealings except such 
dealing as is in use for the manufacture of 
catgut, which I understand is dealt with in 
another rule. I do not think it is necessary 
to decide that here, because in my view, 
although I admit it is also a matter which 
may be differently considered by other 
people, I do not think this was gut at all 
in the ordinary acceptation of the word ; 
therefore there was no cleaning or scraping 
of gut, and the respondent was not a gut- 
scraper. It is not easy to say when the 
original and natural article changes its nature 
and is properly called by the name devoted 
to the manufactured article, but all the 
processes to which gut is subjected before it 
becomes a sausage case, whenever that is, 
had been gone through before they came 
into the hands of the respondent, that is to 
say, there was no change in the nature of the 
tissues that came into his hands; it was 
sorted no doubt, and was cut, and some of it 
was tiurown aside, but it was not dealt with. 
Now, that being so, one has to ask oneself 
whether we do not use the word gut in its 
ordinary signification as being that which is 
a portion of the animal form as a necessary 
409 
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part of its constitution, and I feel, too, under 
these circumstances, if you do read it in that 
sense, that the word '* gut " must bear that 
signification, and it ceases to have it if half 
of it is gone. No animal could live with 
nothing but the muscular tissues left. I 
think in construing a rule of this kind, which 
is to have the effect of imposing a penalty 
on those who deal with gut, it is proper to 
say this is not gut at all, but is more properly 
the treating of sausage cases which had 
already become sausage cases when they got 
to the respondent ; and what he does is to 
sort and cut them and otherwise make them 
absolutely ready for the market. I conceive, 
however, that it is an arguable point, but the 
magistrate has found it in the sense I give 
the word, and I am not disposed to disturb 
'it. Ue was asked, it is true, to state whether 
there was an offensive smell in connection 
with this matter, and that is one of the 
things we ought to bear in mind ; but in his 
answer to that question he has not found 
that it is the usual particularly nasty smell 
that is connected with the gut-scraper*s 
business, but although there is a smell of a 
horrible nature— a disagreeable smell — con- 
nected with it, it is nob of that character. 
That, so far, is not against the opinion I am 
now expressing. It is suggested that he also 
found, as a matter of fact, that this was gut. 
I do not think he does ; I think when he finds 
that "the gut when dealt with on the 
respondent's premises was not in an unclean 
and offensive state, but had already been 
properly cleaned," he is not using the word 
with the intention of saying it is gut as 
used in the definition contended for by the 
appellants. I do not think the expression 
should be pressed to the extent asked for. For 
these reasons I think the case has been 
proi)erly dealt with by the magistrate, and the 
appeal must be dismissed. 

Darling, J. — I agree. In order to obtain 
a conviction in this case it was necessary 
that the county council should prove that 
there had been a breach of their byelaw, and 
to prove that they had to prove that the 
respondent carried on the business of a gut- 
scraper. Now what the respondent did was 
he bought from a person who was admittedly 
a gut-scraper the intestines of animals after 
they had gone through a complicated process 
of manufacture, they were no longer such 
intestines of animals as they had been, they 
had lost a considerable portion of their 
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thicknest:, they had had remoyed from them 
all the more offensive and odorous part of 
them, and they were boaght by the respon- 
dent in order to fill them with sausage meat, 
and they were not called gut when he bought 
them, they were called sausage cases, and all 
he did was to sort them into one length and 
another. Of course, in a sense it is true 
they were gut, they had been gut, there 
was a moment when they were properly 
described as gut, and there would come a 
moment when they were no longer properly so 
described, just as there is a moment when it 
would be quite proper to describe a thing as 
skin or skins, but there comes a moment 
when the proper description of it is leather. 
And here it seems to me it would be giving 
a very forced construction to the word " gut " 
to say that when it has been subjected to 
this process of manufacture by the gut- 
scraper and sold to someone else, that that 
person becomes in his turn a gut'Scraper, 
because he sorts what has been scraped by a 
gut-scraper into separate lengths. If this 
order were construed in Iha way asked for 
by the London County Council very curious 
results would arise, because everybody who 



6d J. p. 822. 

dealt with anything which had to do with gut 
would come into it. It is said that the words 
dealt with ought not to be given aiiy meaning 
^usdem generis with cleaned or scraped, 
and that " dealt with " need not mean 
anything like scraping or cleaning. It seems 
to me that what is aimed at is something like 
cleaning or scraping— something wuich is of 
the nature of the process which the gut- 
scraper usually carries on ; if it is not to be 
anything like cleaning nor anything like 
scraping, then anything which can properly be 
described as gut would bring the person 
scraping it within this byelaw, and he would 
be liable to be fined. If they want to pre- 
vent people from carrying on this business 
of sausage skin sorters they can draw 
another order, and draw it in proper 
language, and if that is not uUra vires they 
will stop the business of the respondent. 

Appeal dismissed. 

Bolicitorifor the appellants : W. A. Blax- 
land. 

Solicitors for the respondent: A. and 
A. C. Hughes. 
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Abortion — Incitement to procure. See 
Criminal Law, 13. 

Adulteration. See Sale of Food and 
Drugs. 

Alehouse Act, 1828. See Licensino, 2. 

Animals. See Cruelty. 

Apothecaries, Society of. See Medical 
Acts. 

Appeal. See Public Health, 4 ; Licensing 
Acts, 7. 

Apprentice— Infant— Contract not for the 
benefit of the infant— Want of mntoality 
—Employers and Workmen Act, 1875 
(38 & 39 Vict. c. 90), s. 4. 

By an indenture of apprenticeehip the reepon- 
dent agreed to serve the appellant a$ an 
apprentice for five pearSf " excepting the 
utual holiday B and days on which the said 
branch of the business of the said master 
shall be at a standstill through accident 
beyond the control of the master.*^ 

Held, that such a clause teas valid and could 
not beheld to be not for the benefit qf the 
infant or void for want of mutuality. 

63 J. P. 486. Queen's Bench Division. 
Hay 1, 1899. Green v. Thompson 240 

Arbitration. See Public Health Act, 8. 

Attempt. See CriminaItLaw. 13. 
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Bastardy— Wife living apart from her has* 
band — Illegitimate child bom before 
marriage — Single woman — Bastardy 
Laws Amendment Act, 1872 (35 & 36 
Vict. 0. 65), s. 3. 
A married woman cannot, after marriage to 
another man, obtain an order of affiliation 
against the putative father of her illegiti' 
mate child bom before the marriage 
although she is living separate and apart 
from her husba7id, he having turned her 
out of doors and rrfused to maintain her or 
the child on first learning of the child's 
existence, 
63 J. P. 117. Queen's Bench Division. 
January 17, 1899. Peatjield v. Childs ... 27 

Bathing Regulations. See Public Health,3. 

Beerhouse. See Licensing, 6. 

Betting— "Plaoe"—User— Betting Act, 1853 
(16 & 17 Vict. c. 119), ss. 1, 3, 4. 

A bookmaker tcho localises his business on a 
race-ground by setting up upon a certain 
spot in it a structure to carry a board 
advertising his name and the nature of his 
business, and by carrying on his business 
standing on a box near such structure, and 
there inviting people to bet with him, uses 
the place where his business is so localised 
contrary to section 1 of the Betting Act, 
1853, and it is immaterial that he has no 
exclusive right of user of that or any other 
poHion of the race-ground, 
63 J. F. 421. Queen's Bench Division. 

April 13, 1899. Brown Y, Patch 2C0 

See also Gaming, 1, 2 ; Local Government, 4 ; 
Metropolis, 10. 
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Bicycles. See Local Government, 3. 

Borough Funds Act, 1872. See Mctnicipal 
Corporations Act, 1882. 

Bread— Sale of otherwise than by weight 
— 3 Geo. 4, c. cvi. s. 4. 

A7i inspector in the employment of the appel- 
lants sent a person to the shop of (he 
respondent The messenger asked for a 
2d, loaf and was served by the respondent 
toith a loaf similar in shape and appear* 
ance to a cottage loaf usually sold at 2d. 
The loaf was not weighed by anyone in his 
presence, and nothing \cas said as to its 
weight. It toas subsequently weighed by 
the inspector and found to weigh some 2 oc. 
less than 2 lb. . 

Held, (hat this teas a selling of bread contrary 
to 3 Geo, 4, c. cvi, s. 4. 
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Criminal Law— 1. Prevention of Cruelty to 
ChUdren Act, 1894 (57 & 58 Vict. c. 41), 
a. 1 — Wilfully neglects — Failure of 
parent to call In medical aid— Death of 
child— Manslaughter— Pecaliar People. 

The intentional failure of a person, who has 
the necessary means, to procure medical 
aid for a child in his care or charge, who 
is, to the knowledge of such person, in a 
dangerous state of health, and for whom 
medical aid and medicine were such essen* 
tktl tilings that reasonably careful petsons 



Digitized by 



Google 



INDEX. 



Criminal LAw—contirtued. PAGE 

tamld have provided them for children in 
their caret is evidence of"tcHful neglect'^ 
within section Iqfthe Prevention of Cruelty 
to Children Actj 1894. And if the jury 
find that the death of the child was caused 
or accelerated by such want of medical 
aid, such person is guilty of manslaughter* 
It makes no difference that such persoii 
believes that to call in medical aid would 
be wrong ^ as being contrary to the teaching 
of the Bible, or as showing want of faith. 
63 J. P. 8. Grown Cases Beserved. De- 
cember 10, 1898. Beg, ▼. Senior ... ... 7 

Criminal Law~2. Criminal Evidence Act, 
1898 (61 & 62 Yict. c. 36), 8. 1— Stage of 
prooeedings— Inquiry before grand jury— 
Duty of court to inform prisoner of bis 
rigbt to address jury— Omission to do so 
--JDenman's Act, 1865 (28 Vict. c. 18), s. 2. 

.4 person charged with an offence has no right 
to give evidence on his own behalf before 
the grand jury. 

The judge ought to inform an und^ended 
prisoner of his right, on his trial, to 
address the jury on his own behalf, but 
Oie omission of the judge to do so does not 
invalidate the conviction, 

63 J. P. 24. Crown Cases Reserved. De- 
cember 10, 1898. Beg, v. Saunders and another 13 

Criminal Law-3. Criminal Evidence Act, 1898 
(61 & 62 Yict. 0. 36) s. 1 (/) (ii.)— Defence 
tbat a witness for the prosecution, and 
not tbe prisoner, committed the offence 
— ^Nature of defence such as to involve 
imputations on the character of a witness 
for the prosecution. 

Where a prisoner makes a statement on oath in 
her oion defence, to the effect that one of the 
witnesses for the prosecution committed the 
o fence for which she is indicted, the nature 
of the defence is such as to involve imputa- 
tions on the character of that witness within 
the meaning of section 1 of the Qriminal 
Evidence Act, 1898, even though such state- 
ment relates only to facts material to the 
actual charge for which the prisoner is 
then being tried, and not to any antecedent 
facts, and is not made for the purpose of 
casting imputations, but only as a necessary 
part of the defence, 

63 J. P. 36. Central Criminal Court. 
January 12, 1899. Beg, v. Marshall 14 
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Criminal Law— 4. Falsification of Aoconnti 
Act, 1875 (38 & .«i9 Vict. c. 24)— False 
entry— Balance in hand. 

The defendant, a rate collector, kept for the 
overseers a set of books which showed the 
state of accounts as betxceen the overseers 
and the parish authorities. In one of these 
books, called the overseers* receipt and 
payment hook, he made the entry " 25^t of 
March, 1898, balance inhand, 13H. 10<r.5rf;* 
That sum was the correct balance for 
which the overseers were responsible to the 
parish, and ought to have been in the . 
possession of the defendant, but was not. 

He was indicted for the falsification of thi 
overseers* receipt and payment book by 
making the above entry. 

Held, that the above entry in that book was not 
a ^^ false entry " within the meaning of the 
Falsi/ieation of Accounts Act. 

63 J. P. 103. Crown Cases Beserved. . 
January 21, 1899. Beg, v. Williams ... ... 23 

Criminal Law— 5. Hearsay evidence— Inad- 
missibility— Power of court to quash con- 
viction of person with reference to whom 
no question raised in case— (11 & 12 
Vict. c. 78), 8. 2. 

The defendant u>as charged with conspiring 
wiHi two other, persons to obtain goods by 
false pretences from various tradesmen. 
During the trial a deputy chiefooristabU 
was called and asked, with rrference to a 
shop opened by one of the persons charged, 
who had pleaded guiUy^ "Did you make 
inquiries as to whether any trade had been 
doner' The answer was "7 did:' He 
was then asked "Did you, as a restdtof 
such inquiries, find that any trade had been 
dofie," and he answered, " / did not," 

Held, that this evidence was inadmissible and 
that the conviction must be quashed. 

The court has power to quash a conviction 
against a prisoner even though no question 
as regards that prisoner has been raised in 
the case reserved, and the court will exercise 
this power where it is quite clear that the 
law applicable to the question raised in the 
case is equally applicable to such prisoner, 

63 J. P. 151. Crown Cases Beserved. 
February 4, 1899. Beg, v. J, C, Saunders ... 42 

.^ . ... .,2X2jogle 



INDEX. 



PAGE 

Criminal Law— 6. Intent to defraud — 
Pablishing a false statement with inten- 
tion it should be acted upon— Presump- 
tion of law. 

If a director or Tnattctger of a public company 
publishes a false statement of account^ 
knowing that it is false, with the intent that 
it shall be acted upon by those whom it 
reaches, he is guilty in law of publishing 
such statement with intent to defraud, 
63 J. P. 328. Central Criminal Court. 

May 12, 13, 1899. Eeg,y.Birt 146 

Criminal Law— 7. Section 13 (1) Debtors 
Act, 1869— 32 & 33 Vict. c. 62-Credit 
given to person other than the defendant — 
Inducing a person to enter into an 
executory contract of sale — Credit, when 
given. 

Before a person can be convicted of an offence 
within section 13 (1) of the Debtors Act, 
1869, it must be shown that he obtained 
credit to be given to himself It is not 
sufficient to show that he has obtained 
credit to be given to someone else. 

If a person induces another to enter into an 
executory contract of sale for the delivery 
of goods at a future day at a specified 
price to be paid on delivery of the goods, a 
debt is incurred and credit given on the 
making of the contract, 
63 J. P. 376. Central Criminal Court. 

June 1, 1899. Reg, v. Bryant 175 

Criminal Law— 8. Rogue and vagabond — 
Fortune telling — Information and con- 
viction — "Intent to deceive" — ^Necessity 
of setting out such intent— 5 Geo. 4, 
c. 83, s. 4. 

An it{formation was laid and a conviction 
obtained against a defendant under 5 Geo, 4, 
c. 83, s, 4, for pretending to tell fortunes^ 
contrary to the statute. The information 
and the conviction alleged and averred that 
the defendant " did unlawfully pretend or 
profess to tell fortunes contrary to the form of 
the statute," but the same did not also allege 
and aver that the defendant did so " to 
deceive and impose on any of her Majesty's 
subjects," 

Held, that the word "pretend" implies thai 
there was an intention "to deceive and 
impose," and the justices havittg so found 
that there was such intention it was not 
necessary that the same should have been 
averred in the information or conviction, 
414 
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63 J. P. 423. Queen's Bench Division. 
April 15, 1899. Reg, v. Entwistle and Another, 
Manchester J J.; Ex parte Jones 205 

Criminal Law— 9. Pawnbrokers Act, 1872 
(35 & 36 Vict. c. 93)-Pledge above \Ql 
value— False declaration. 

Making a false declaration with rrference to 
a pledge above the value of 10/. is not an 
offence within section 29 cf the Pawn- 
brokers Act, 1872. 

63 J. P. 504. Central Criminal Court. 
July 25, 1899. Reg, v. Tregoning 252 

Criminal Law — 10. Larceny— Restitution 
order— Current coin— Jubilee five pound 
piece— Larceny Act, 1861 (24 & 25 Vict, 
c. 96), s. 100. 

The appellant, who was a dealer in jewellery, 
new and second-hand clothes, and curios, 
changed for five sovereigns a jubilee Jive 
pound piece, which had been stolen from 
the respondent. After the conviction of 
the thief the magistrates made an order 
for the restitution of the five pound piece to 
the respondent. 

Held, that, drawing the inference from the facts 
as stated that the money did not pass as 
current coin of the realm but teas bought 
as a curio, the justices were right in 
ordering the restitution, 

63 J. P. 517. Queen's Bench Division. 
April 18 and May 6, 1899. Moss v, Hancock,.. 257 

Criminal Law— 11. Supreme Court of Gib- 
raltar—Morocco Order in Council— Trial 
by jury. 

S., a British subject, was arrested in London in 
coHJiection with certain criminal offences 
alleged to have been committed by him 
within the territorial loaters of tlie Empire 
of Morocco, and was ordered by the 
Queen's Bench Division of the High Court 
to be tried at Gibraltar. The Supreme 
Court of Gibraltar has concurrent original 
jurisdiction witli the Court of Morocco, 

Held, that S, uxis ejititled to trial by jury at 
Gibraltar, where a regular course of trial 
by Jury forms part of its administration, 
although if he had been tried at Morocco 
he would only be entitled to trial with 
assessors, 
63 J. P. 691. Privy Council. March 24, 

May 3, 1899. Spilsbury v. Reg. ^^ .j 347 
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Criminal Law— 12. Official Secrets Act, 1889 
(52 & 53 Vict. c. 52), 88. 2, 3— Necessary 
averment in indictment. 

An indictment, under 8eciio7t8 2 and 3 of the 
Official Secrets Act, 1889, against defen^ 
dants for conspiracy to incite, and for 
inciting and attempting to procure a person 
employed by persons holding a contract 
with the Government, involving an ohliga' 
Hon of secrecy, corruptly to communicate 
documents and information must contain 
an averment that such person incited, dtc, 
has by means of his office, dc, either 
obtained possession of or control over such 
document or has acquired the information, 

63 J. P. 712. Central Criminal Court. 
October 24, 1899. Reg. y, Stuart dj Page ... 368 

Criminal Law— 13. Attempt by woman to 
procnre abortion — Thing not noxious — 
Inciting woman to attempt to procure 
abortion— 24 & 25 Vict. c. 100, s. 58. 

A person who incites a woman to administer to 
herself a thing that, to his knowledge, is 
not in fact noxious or capable of procuring 
abortion, but which he knows she will take 
in the belirf that it is capable of procuring 
abortion, is not guilty of inciting her to 
attempt to commit Uie crime within the 
meaning of the statute. 

But the woman who takes (he thing in the 
belief that it ts capable of procuring abortion 
^though in fact it is not capable qf so doing 
— is guilty of the attempt to commit the 
crime, 

Bemble. If the person tcho iytcites the woman 
to take the thing believes the thing to be 
noxious or capable of procuring abortion, 
he is guilty of inciting her to attempt to 
commit the crime, although, owing to facts 
being otherwise than he believed, the com- 
mission of the crime in the manner proposed 
was impossible, 
63 J. P. 790. Central Criminal Court. 

November 22, 1899. Reg, v. Broxm d Others 395 

Crown Suits Act, 1866. See Revenue, 1. 

Cruelty to Animals— Hi-treatment of dog- 
Intentional cruelty — Cruelty to Animals 
Act, 1849 (12 & 13 Vict. c. 90), 8. 2. 

In order to constitute an offence under section 2 
of the Cruelty to Animals Act, 1849, the 
question is not whether there was inten- 
tional cruelty, but whether there was cruelty 
in fad, 
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63 J. P. 217. Queen's Bench Division. 
February 8, 1899. Duncan v. Pops 77 

Cruelty to Children. See Criminal Law, 1, 

Customs. See Bevenue, 1, 2, 3. 

Dangerous Structures. See Metropolis, 8. 

Debtor's Act, 1860. See Criminal Law, 7. 

Denman's Act, 1866. See Criminal Law, 2. 

Distress. See Poor Bate, 2. 4. 

District Rate. See Public Health, 4. 

Dog. See Cruelty to Animals. 

Drain & Drainage. See Metropolis, 6, 13 ; 
Public Health, 12. 

Elementary Education— 1. Non-attendance 
— Befnsal of child at voluntary school 
—Tender of child— Breach of byelaw— 
Beasonable excuse. 

If the paretit of a child 10 years of age who 
attends a voluntary, public, and elementary 
school is informed that for reasons ap- 
proved of by the Education Department 
the child must cease to, attend that par- 
ticular school and must attend another 
school in the district, but such parent 
continues to send the child to the same 
school where the child is rrfused admission, 
the parent may be convicted of neglecting to 
cause his child to attend school, 
63 J. P. 454. Queen's Bench Division. 

May 1, 1899. Jones v. Rowland 217 

Elementary Education— 2. Employment of 
child bj^ parent for *Hhe purposes of 
gain "— Klementary Education Act, 1876 
(39 & 40 Vict. c. 79), s. 47. 

A father who keeps his daughter of the age of 
thirteen years from school in order tJiat she 
might do the house-work at home and so 
enable his wife to go out and earti money, 
the daughter not having obtained a certifi- 
cate under section 5 (2) of the Elementary 
Education Act, 1876, nor coming within 
the exemptions in the said sub-section or 
section 9 of the said Act, does not employ 
such daughter in any labour for the pur- 
poses of gain within the meaning cf section 4tl 
of the said Act so as to render himself 
liable to the penalty imposed by section 6. 
63 J. P. 455. Queen's Bench Division. 

May 3, 1899. Mather v, Lawrence ... ... S2l 
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Employer 9J\d Workman — Independent 
contractor-^Negligenoe of contractor or 
his servant— Liability of employer for — 
Casual or collateral negligence. 

A person employing an independent contrcLctor 
to do work not in itself amounting to an 
interference toitk ihe rights of the public is 
not responsible to a member of the public 
injured by ihe casual or collateral negh' 
gence qf such contractor in doing that work. 

Beedie v, London and North Western 
Railway Company, 4 Ex. 2U, followed. 

Penny v. Wimbledon Urban District Coancil, 
[1898] 2 Q. B. 212; 62 J. P. 582 
distinguished, 
63 J, P. 133. Qaeen*8 Bench Division. 

November 11, 29, 1898. Holliday v. National 

Telephone Company ... 

See also Apprentice; Master and Ser- 
vant, 1. 



Employment of Child. 
Education, 2. 



See Elementary 



Entry. See Public Health (London); 
Public Health, 9. 

Establishment Licenses. See Revenue, 3. 

Evidence. See Criminal Law, 2, 3, 5; 
Public Health, 9. 

Excise Act, 1860. See Licensing, 1. 

Executor. See Revenue, 1. 

Falsification of Accounts Act, 1875. See 
Criminal Law, 4. 

Finance Act, 1808 (61 & 62 Vict. c. 10), s. 4— 
1. Prohibition against grogging spirit 
casks— Penalties— Mitigation. 

S, was a dealer in spirits. After 29 casks had 
been emptied of spirits he put a quantity of 
water into each of thern^ with the result Hiat 
the spirits which had been absorbed by the 
wood cf the casks were extracted. There 
were also found on his premises 33 gallons 
cf spirits which had bee^i extracted from the 
wood of casks in a similar way. An 
information was laid agatnst him^ claiming 
a penalty in respect of each of the 29 casks 
and also a penalty in respect of the 33 
galloTis of spirits. 

Held, 0iat 5* was guilty qf the contraventions 
charged, and had incurred the penalties 
sued for, and that the court had power to 
mitigate the penalties^ 
416 



Finance AcX~^ontinued, paqb 

63 J. P. 311. Court of Exchequer, Scotland. 
March 21, 30, 1899. Lord Advocate v. Stewart 137 

Finance Act, 18d8 (61 & 62 Vict. c. 10), s. 4 
—2, Prohibition against grogging spirit 
casks — Alleged object, preservation of 
casks— Penalties— Mitigation. 

C. was a dealer in spirits. He had been in the 
habit, as casks were emptied, or shortly 
thereafter, of causing to be poured therein 
either a small quantity of water or a small 
quantity of rinsings previously obtained 
from spirit casks. The quantity varied 
from about one^quarter to three-quarters of 
a gallon, according to ihe size of the cask. 
This was alleged to be done for the purpose 
of keeping the wood lolvat is technically 
termed " sweet " and preventing ihe destruc 
tion of the casks, but an effect of the opera- 
tion was proved to be the extraction of the 
spirits absorbed in the wood of the casks. 
An information under section 4 of (he 
Finance Act, 1898, was laid against him, 
claiming a penalty in respect of each qf 
22 casks treated as described. 
Held, that C. was guilty of the contraventions 
charged, and hcui incurred ihe penalties 
sued for, 

63 J. P. 472. Court of Exchequer, Soot- 
land. May 26, June 9, 1899 Lord Advocate 
V. Carse 232 

Fine. See Merchant Shipping, 2. 

Food and Drugs. See Sale of. 

Foreshore— Lessee from Crown— Rights of 
the public— Religious meeting*— Preach- 
ing on seashore— Urban district council 
—Injunction— Trespass— Byelaws. 

The public have no right without the conseni 
of the Crown or tts lessees to enter upon 
ihe foreshore of the sea, when dry, except 
for the purposes of navigation and fishing ; 
and therefore no one is etititled to hold 
meetings or deliver addresses on any part 
of the foreshore without such consent. An 
injunction will be refused where the injury 
or iwonvefiience caused bp the trespass 
is trivial* 
63 J. P. 775. Chancery Division. August 

2, 1899. Llandudno Urban District CouncU ▼. 

Wood 391 

Fortune Telling. See Criminal Law, 8. 
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Gaming— 1. " House, office, room, or other 
place " — Enclosure on raceconrse — 
Beady-monej betting by professboal 
bookmakers— Betting Act, 1853 C16 & 17 
Vict. c. 119), ss. 1, 3. 

The proprietors of a racecourse permiUed pro* 
feseional hetting men or bookmakers to 
carry on their hiisifiess in an enclosure 
adjoining the rc^ecoursCf to vchich the public 
were admitted upon payment of a fixed 
sum. The bookmakers were admitted upon 
the same terms as the rest of the public^ and 
had no interest in or control over the enclo* 
sure, nor did they or any of them exercise^ 
or daim to exercise, any right of emclusive 
use of any part of the enclosure. Although 
any particular bookmaker was usually to 
be found in or near the same part of the 
endosure, yet no one qfthem confined himself 
to any fixed spot therein or used any such 
apparatus as a deskj stools umbrdla^ or 
terU, 

Held CEarl qf Halabnry, L,C,, Lord Watson, 
Lord Herschell, Lord Macnagbten, Lord 
Ashbourne, Lord Morris, Lord Shand, 
Lord James of Hereford ; Lord Hob- 
house and Lord Davey, diss,), that the 
proprietors of the racecourse had not been 
guilty cf permitting the enclosure to be used 
in the manner prohibited by the Betting 
Actj 1853, that is to say, as if it, or any 
part of it, were the house, room, or office 
of a person or persons carrying on a betting 
business therein, ' 

The decision of the Court of Appeal, 61 J. P. 
548, (^firmed ; Vie decision in Hawke v, 
Dunn, [1897] 1 Q. B, 579 ; 61 J. P. 292, 
disapproved. 

63 J. P. 260, 275, 292. Hotse of Lords. 
May 5, 6 and 7, 1898 ; March 14, 1899. Powell 
▼. Kempton Park Eaceeourse Company, 
Limited 103 

Gaming— 2« Plaoe— Bar of public-house— 
User of bar by professional betting man 
for betting— Permission of licensee — 
User of " place " for purposes of betting 
—Betting Act. 1853 (16 & 17 Vict. c. 119), 
ss. 1, 3— Licensing Act, 1872 (35 & 36 
Vict. 0.94), 8. 17. 

The proprietor and licensee of a beerhouse 
permitted a professional betting man to use 
the saloon bar qf the beerhouse for (he 
purpose of ready-money betting with 
417 
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persons therein. The betting man generally 
came to the beerhouse about noon and 
remained there for three hours, and he 
usually remained in the same part of the 
bar and invited persons coming to the house 
to bet with him. He there made bets, 
received the money staked, and paid the 
bets to the winners, and with the knowledge 
and permission of the proprietor qf the 
beerhouse he there carried on the business 
of ready-money betting, and was known to 
his customers to be there for that purpose 
at those times, and persons came there to 
bet with him. He was not a customer at 
the house for beer, and had no interest in 
the house or bitsiness. 

Held, that there was a user qf a ^^place " by 
the betliftg man for the purpose of betting 
with persons resorting thereto within Uie 
meaning of section 1 tf the Betting Act, 
1853, and that the betting man was there- 
fore liable to the penalty imposed by section 
3 of tJiat Act; and also that the licensee 
of the beerhouse in permitting the bar qf 
the beerhouse to be so used was guilty qf 
the offence specified in section 17 (2) qf the 
Licensing Act, 1872, of suffering his house 
to be used in contravention qf the Betting 
Act, 1853. 
63 J. P. 709. Queen*s Bench Division. 

July 4, 1899. Belton v. Budiy d: Woods ... 364 

Gasworks— 1. Erection— Nuisance — Injunc- 
tion—Gasworks Glauses Act, 1847 (10 St 
11 Vict. c. 15), s. 29— Gasworks Clauses 
Act, 1871 (34 & 35 Vict. c. 41), s. 9. 

A gas company empowered by statute to pur- 

chase certain land and erect gasworks 

(hereon is not entitled to erect works in 

such a way as to injure adjoining property. 

6B J. P. 137. Chancery Division. August 

4, 1898. Jordeson v. Sution Sauthcoates and 

Drypool Gas Company 37 

Gasworks— 2. Erection— Nuisance— Injunc- 
tion— Gasworks Clauses Act, 1847 (10 & 
11 Vict. c. 15), s. 29— Gasworks Clauses 
Act, 1871 (34 & 35 Vict. c. 41), s. 5. 

A gas company xchose special statutes incor- 
porated the Latid Clauses Act, 1845, and 
also the Gasworks clauses Acts, 1847 and 
1871, constructed a gasholder on land 
which (hey had purchased under the autho- 
rity of one of their special Acts, The 
plaintiff was the owner of adjacent land 
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and houses. In excavating for the purpose 
of erecting the gasholder the drfendant com- 
pany cut through a stratum of running silt, 
ajtd they used care to prevent subsidence, biU 
used pumps on their own land to get rid of 
the loater from this stratum; a certain 
amount of sand teas pumped aicay with the 
water, and subsidences were caused on the 
plaintiffs land which caused damage. The 
gasholder also interfered with the plaintiff's 
afwient lights. 

Held, following Attoraej-General v. Leeds 
Corporation, 5 Ch. 583, that there was 
nothing to show that Parliament knew that 
what they authorised to be done could not 
be done without causing a nuisance to other 
people, and that, therrfore, London, 
Brighton and Sonth Coast Railway v. 
Trnman, 11 App. Cas. 45 ; 50 J. P. 388, was 
to be distinguished, and that (he plaintiff was 
entitled to be compensated for the damage 
he had' sustained by the subsidence, and 
also that in accordance with Martin v. 
Price, [1894] 1 Ch. 276, and Shelfer v. 
City of London Electric Lighting Com- 
pany, [1895] 1 Ch. 287, an injunction 
ought not to be refused to prevent the 
defendarits carrying the gasometer higher, 
as Hie plaintiffs rights would not be 
adequately protected or vindicated by 
damages, 

63 J. P. 692. Court of Appeal. March 20, 
21, 23-25, 27; April 12, 13; May 16, 1899. 
Jordeton v. Sutton Southcoates db Drypool Gas 
Company 349 

Gasworks Clauses Acts— Whether incoming 
occupier can be made to pay for arrears 
of outgoing tenant. 

63 J. P. 297. Queen's Bench Division. 
May 5, 1899. Griffiths atid Another v. llford 
Gas Light and Coke Company 129 

Grogging Spirit Casks. See Finance 

Act, 1898, 1, 2. 
Guardians. See Poor Law, 6. 

Hawker — License — "Carrying to sell" — 
Trading without a license — Hawksrs 
Act, 1888 (51 & 52 Vict. c. 33), ss. 2, 6. 

The respondent, a shopkeeper, was in the habit 
of calling on certain days with a horse and 
cart by request at the houses of customers 
to supply oil, which he brought in the carU 
He did not know how much or whether any 
oil would be required before he reached 
the house, 

418 
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Held, that he was a hawker and muet be 
licensed as such. 

63 J. P. 424. Queen*s Bench Division. 
AprU17, 1899. O'Dea v, Crowhurst 208 

Highways— 1. Bridge— Toll by prescription 
—Statutory toll— Effect of statute con- 
ferring toll upon prior prescriptive right 
—Windsor Bridge Acts (9 Geo. 2, c. xv. ; 
59 Geo. 3, c. cxxvi ; 5 Vict. c. viii.). 

The Corporation of Windsor were entitled by 
prescription to a franchise to levy certain 
tolls upon Windsor Bridge, In 1734 an 
Act of Parliament was passed which 
authorised them to levy ^ ancient tolls 
with one small alteration. In 1819 another 
Act was passed which repealed the former 
Act and authorised the corporation to levy 
certain tolls, which differed jnaterially from 
the ancient ones. The latter Act was tem^ 
porary, and expired in 1874. 

Held (affirming the decision of the Court qf 
Appeal, 62 J. P. 5), ihat upon the passing 
of the first Act, or, at any rate, upon the 
passing of 0ie second Act, the ancient prC' 
scriptive title to the tolls toas merged in and 
extinguished by a new statutory title ; and 
that, therefore, upon the repeal or expira- 
tion of the Acts conferring the statutory 
title the prescriptive title did not revive. 

63 J. P. 164. House of Lords. November 
28, 1898. Mayor, dc, qf New Windsor and 
Another y. Taylor .„ 43 

Highways— 2. Diversion of highway by rail- 
way company— Bridge and approaches 
made by company— Liability for repairs 
of— Railway Clauses Consolidation Act» 
1845 (8 & 9 Vict. c. 20), ss. 16, 46, and 65. 

The liability of a railway company under 
section 46 qf the Railway Clauses ConsoU" 
dation Act, 1845, to maiTdain and keep in 
repair bridges and approaches made by 
them in consequence of their line crossing 
highways is limited to cases where the 
company, under the authority of their 
statutory pouters, cross existing highways^ 
including such deviatiotis as are necessary 
for the comtruction of the works, and come 
within section 16 of (he Act, If a railway 
company, being authorised to cross a cer- 
tain highway on the level, made a diversion 
of tfie highway which is not necessary for 
purposes of construction or authorised by 



Jigitized by- 



Google 



iKDSlt. 



Hlf^wtiyi'-^onUnued, PAGE 

statute^ and make a bridge and approaches 
thereto over their line at a place where 
there was no highway ^ and divert the 
traffic of the highway along stich bridge, 
they are not liable under section 46 to main* 
tain or keep in repair the road over such 
bridge or the approaches, 

63 J. P. 295. Coart of Appeal. March 23, 
1899. London and North Western Railway 
Company y, Ogwen Urban District Council ... 126 

Highways ^8. Repairs rations tenurm— 
Exemption from highway rate— Highway 
Act, 1835 (5 & 6 Will. 4, c. 50), s. 33— High- 
way Act, 1862 (25 & 26 Vict. c. 61), s. 35. 

A corporation liable to repair a highway 
ratione tennrsD who have paid a capital 
sum under section 35 of the Flighway Act, 
1862 (25 db 26 Vict, c. 61), in full discharge 
of swih liability are not liable for highway 
rates. 

Decision qf the Queen's Bench Division, 62 J. P. 
484, reversed. 

Beg. V, Heath, 30 J. P. 182, followed. 

63 J. P. 373. Conrt of Appeal. Febraary 
2, 3 ; March 2, 3, 1899. North Eastern Railway 
Company ▼. Overseers of the Parish of DalUm 168 

Highways — 4. Dedication— -Presumption— 
Bebutting evidence. 

The presumption that greens alongside of 
highway between hedges are dedicated to 
use of public must depend upon circum^ 
stances of case. 

Held, that presumption vhzs rebutted by 
evidence of acts of ownership, such as 
permission to enclose followed by enclosure, 
and license to remove soil followed by 
removal openly and without interruption. 
63 J. P. 724. Court of Appeal. October 

31, 1899. Neeld v. Bendon Urban District 

Council 371 

See also Malicious Prosecution. 

Imputation on Character. See Criminal 
Law, a 

Infant. See Apprkntice. 

Infectious Disease. See Public Health, 
10, 14. 

Innkesper— Lady in rational dress— Lidict* 
ment for refusing to serve. 

419 
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fT., a lady traveller in " rat ional " dress, was 
reused by the drfendant, an innkeepet, 
permission to enter the coffee-room of the 
inn, but was offered refreshment in the bar 
parlour. On an indictment charging the 
defendant with wilfully and unlawfully 
neglecting and refusing to supply H. 
refreshment without sufficient cause, the 
jury returned a verdict of not guilty, 
63 J. P. 233. Sorrey Quarter Sessions. 
April5, 18D9. Reg, y, Sprague 86 

Intent to defraud. See Criminal Law, 6. 

Jurisdiction of Justices—Wilful damage to 
property— Fair and reasonable supposi- 
tion of right — Bona fides— The Malicious 
Damage Act, 1861 (24 & 25 Vict. c. 97), 
B.52. 

On a prosecution for malicious damage to 
property, the 'accused cannot claim the 
benefit of the proviso to section 52 of the 
Malicious Damage Act, 1861, on the 
ground that they were acting under a fair 
and reasonable supposition that they had a 
right to do the act complained of, if it 
appears that the supposed right was one 
which under the circumstances could not 
exist in law although the accused had a 
bon& fide belief Hiat these acts were legal. 

Held, that as the claim did not and could not 
exist in law the jurisdiction of the justices 
teas not ousted. 

White V, Feast, 36 J. P. d6, followed. 

63 J. P. 215. Queen's Bench Division. 
January 16, 1899. Brooks v. Hamlyn ... 74 

And see Licensing, 3; Lunacy, Public 
Health, 2, 10. 

Jury. See Criminal Law, 2. 

Larceny. See Criminal Law, 10. 

Licensing Acts-1 . Sale of beer by retail with- 
out excise license^Offioe opened for the 
purpose of receiving orders — Transmis- 
sion of orders to licensed place — ^Place 
of sale-Excise Act, 1860 (23 & 24 Vict, 
c. 113), s. 37. 

Jlie taking of an order at an unlicensed office 
for the sale of beer by retail in a less 
quantity than four and a half gallons or in 
a less quantity than two dozen reputed 
quart bottles at one time, such order to be 
forwarded to licensed premises belonging 
to the same persons, where the order might 
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be accepted ornoi according to the discre- 
tion of the manager of the Hoensed premises, 
is not a sale by retail at the unlicensed 
offioCf contrary to section 37 of the Excise 
Act, 1860. 

Pletts t?. Beattie, [1896] 1 Q. B. 519 ; 60 J. P. 
185, followed. 
63 J. P. 230. Queen's Bench Division. 

January 17, 1899. Stephenson ▼. Rogers ... 79 

Licensing Acts— -2. Beal resident holder and 
occupier— Confirming authority— Excess 
of jurisdiction — Certiorari— Mandamus, 

The cojtfirmifig authoi'ity who sit to confirm 
licenses under the provisions of the 
Licensing Act sit as a court, and there- 
fore if they confirm a license granted to a 
person who is not qualified to hold it, or a 
license granted by justices without juris- 
diction to do so, a writ of certiorari will 
lie to bring up their order to be quashed* 

Beg. V. Sharman, [1898] 1 Q. B. 678 ; 62 J. P. 
296, distinguished. 
63 J. P. 360. Queen's Bench Division. 

February 13, 1899. Reg. v. Manchester JJ. ... 161 

Licensing Acts— 3. Off-license— Bemoval of 
license — Jurisdiction of justices— Appli- 
cation— Licensing Act, 1872 (35 & 36 
Vict. 0. 94), s. 50. 

The holder of an off -license for the sale of beer^ 
wine, and spirits applied at brewster 
sessions for a reneical of his license. At 
the same sessions, pursuant to notice, he 
applied for a new of -license of the same 
description for premises immediately ad- 
joining. In reply to a question from the 
justices he undertook, if the new license were 
granted, to surrender the old license. The 
new license teas accordingly giunted and 
the old license surrendered. 

Held ireversing the Court cf Appeal, 62 J. P. 
196), that this was neither in form nor in 
substance an order sanctioning the removal 
of the old lieenscy within section 60 qf the 
Licensing Act, 1872, that the grant cf the 
new Ucense was in the absolute discretion 
of the justices, and that their decision could 
not be interfered with, 

** Removal" signifies that a license shall be 

transplanted from one set of premises and 

serve as a privilege and protection to 

another set of premises. 

63 J. P. 371. House of Lords. Maroh 16> 

17, 20, 1899. Laceby ▼. E, Laetm and Company, 

Limited, and Thornton and Others, JJ, ... 164 
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Licensing Acts— 4. Bale of liquor dnriog 
closing honr»— BaUwayrefreahmentrooin 
—Person taking ticket in order to get 
liquor — Person departing from sooh 
station by railroad — Licensing Aei, 18?2 
(35 & 36 Yiot. 0. 94), s. 25— Licensing 
Act, 1874 (37 & 38 Vict. c. 49), s. 10— 
Sunday Closing (Wales) Act, 1881 
(44 & 46 Vict. c. 61), s. 4. 

A person who buys a ticket at a railway etaiion 
and departs from such station by train for 
the sole purpose of obtaining tntoxicatimg 
liquor at the r^reshment room at $uch 
station may, althvtigh he lodged within 
three miles cf the refreshment room on the 
preceding night, be a person departing from 
such station by railroad within the meaning 
of section 10 cf the Licensing Act, 1874 
(37 cfi 38 Fic<.c. 49). 
63 J. P. 501. Qaeen's Bench Division. 

May 2, 1899. Williams y. Macdonald ... 249 

Licensing Acts— 6. Transfer of license to 
new premises— Notices — Insufficiency of 
notices discovered after transfer of 
license— IfanciamtM— Alehouse Act, 1828 
(9 Geo. 4, c. 61), s. 14— Licensing Act, 1872 
(35 & 36 Vict 0. 94), s. 4a 

The same notices as required by the Licensing 
Act, 1872 (35 o§ 36 Viet. c. 94), s, 40, in the 
case of an application for a new licensB 
mtut be given upon an appUcaUon under 
the Alehouse Act, 1828 (9 Geo. 4, o. 61), 
s. 14, for the transfer cf an eadsUng license 
from licensed premises to premises not 
theretofore licensed. In a case vAere the 
justices have granted such an applicatioH 
upon the supposition that the notices u)ere 
in order, and it has subsequently been dis- 
covered that the proper notices had not been 
given, mandamus will not lie to them to 
hold a special licensing sessions and hear 
and determine the application. 

63 J. P. 564. Queen's Bench Division. 
May 9, 1899. Reg, t. Nicholson and Others, J J. Sa2 

Licensing Acts— 6. Benewal or new license — 
Alteration of premises — Beerhouse 
licensed before the 1st of May, 1869— 
Benewal pending alterations— Discretion 
of justices— ifanc2aiiiu«. 

Where licensing justices, pending alterations 
to a beerhouse licensed before and con* 
tirtuously since the 1st qf May, 1869, grant 
a renewal limited to the old premises 
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ihey are not precluded after compleiion of 
the alteraiions from refusing a renevml in 
the same form^ but have a disoretion to 
determine whether the premises as altered 
are substantially the same as the old 
premises or require a new license. And 
with the lawful exercise of such discretion 
the High Court will not interfere. 

63 J, P, 583. Queen's Bench Division. 
June 12, 1899. Reg. y. Sheffield J J, 299 

63 J. P. 595. Affirmed by Court of Appeal. 
July 5, 1899 301 

Licensing Acts— 7. The Beerhouse Act, 1840 
(3 & 4 Vict. c. 61)—" Real resident holder 
and occupier "—Meaning of. 

A, was the tenant of premises having an off- 
beer license, A. resided on the premises 
with her family as a weekly tenant, paying 
a rental of Ss. a week, and sold in the shop 
the beer of a brewery company, who were 
owners of the premises, and employed A. 
at a weekly salary of 12s., A. selling their 
beer and accounting to them for all the 
profits, which went to the brewery company. 

Held, that the fact of A. being a manager and 
paying all the profits to the brewery com* 
pany did not, in law, prevent (he justices 
from holding that A. loas the "real resident 
holder and occupier " within the meaning 
of the Beerhouse Act, 1840 (3 «& 4 Vict. 
C.61). 

Whether a person uxis or was not " the real 
resident holder and occupier " was a ques- 
tion of fact for the justices to decide. 

Held, by the Divisional Court thai objectors to 
the renewal of a license have no right to be 
heard in the High Court on a case stated by 
quarter sessions. 

63 J. P. 676. Queen's Bench Division. 
June 13, 1899. Nix and Another v. Nottingham 
J J, Nichols and Another v. Same, Divisional 
Coart 319 
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Licensing Acts— 8. Offences— Belling spirits 
without license — Second conviction- 
Disqualification and forfeiture of license 
— ^Application by owner for temporary 
authority to carry on business— Juris- 
421 
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diction of justices to grant application — 
Licensing Act, 1872 (35 & 36 Vict. c. 94), 
s. 3— Licensing Act, 1874 (37 & 38 Vict, 
c. 49), 8. 15. 

A beerhouse-keeper was, on the same day, 
convicted of two separate offences of selling 
spirits without a spirit license, and upon the 
second conviction loas disqualified for two 
years from holding any license, and his 
license was forfeited under section b of the 
Licensing Act, 1872. 

Held, that upon such second conviction the 
owner of the premises could make an 
application under section lb for authority to 
carry on the business until the next special 
licensing sessions, and that the justices had 
jurisdiction to entertain the application inas- 
much as the words in section 15 "for the 
first time" are to be read with and govern 
the words " becomes personally disqualified 
or has his license forfeited " as wdl as the 
word "convicted," and tJiat consequently 
the owner^s application may be made after 
the first conviction, which entails forfeiture 
of the license or disqualifioaiion, tohich, in 
the case of selling spirits without a license, 
is ihe second conviction, 

63 J. P. 660. Queen's Bench Division. 
June 8, 1899. Ex parU Flinn & Sons (No. 1) 336 

Licensing Acts— 9. Closing hours— Ousto- 
mers remaining in licensed house after 
closing time — Drink served to such 
persons during closing hours — Outer 
doors dosed- Whether house is " open or 
kept open" for sale— Licensing Act, 1874 
(37 & 38 Vict. c. 49), s. 9. 

Where the outer doors of a licensed house are 
closed and locked, so that there is no access 
to the licensed premises from the outside, 
the house is not " open or kept open "for the 
sale of intoxicating liquors, even though 
persons who have been drinking in the 
house before closing time remain in (he 
premises after closing time, and are served 
xoith drink during such closing hours. To 
be " open or kept open " within the meaning 
of ihe section there must be, during pro* 
hibited hours, some access to the premises 
from the outside. 

63 J. P. 663. Quemi's Bench Division. 
June 15, 1899. J^'rey v. Weaver ^ ... 344 
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Licensing AcU^lO. Beerhouse— License^ 
Forfeitare of license by conviction of 
licensee — Application by owner for 
temporary authority to carry on business 
— Jurisdiction of court of summary 
jurisdiction to refuse — Grounds of 
refusal— "Wine and Beerhouse Act, 1869 
(32 & 33 Vict. c. 27), ss. 8, 19— Licensing 
Act, 1874 (37 & 38 Yict. c. 49), s. 15. 

Where the holder of a liceme for the sale of 
beer, which has existed prior to and 
continuously since the year 1869, forfeits 
his license by conviction under section 15 of 
the Licensing Actj 1874, and the otcner of 
the premises makes an application under 
that section to a court of summary juris- 
diction for a temporary authority to carry 
on the business until the next special 
licensing sessions^ the justices in such 
court in exercising their discretion cannot 
go beyond the four grounds of refusal 
specified in section ^ of the Wine and 
Beerhouse Act, 1869, and have not a 
general discretion as to granting or refusing 
the application, 

63 J. P. 740. Queen's Bench Division. 
August 8, 1899. Ex parte Flinn & Sons 
(No. 2) 377 

Licensing Acts— 11. New license— Error in 
notice of application. 

Where there is a clerical en'or in a notice of 
intended application for a neio license the 
licensing justices may overlook it. 

Accordingly^ where an application inas intended 
to be made, and was in fact made, for an 
off beer and cider license, and all the notices 
save (he notice served on the superintendent 
of police spoke of an off beer and cider 
license, while the notice served on the super- 
intendent of police spoke of an on beer and 
cider liceftse, and it appeared that the 
superintendent of police was not misled, 
the justices had, notunthstanding the dis- 
crepancy, jurisdiction to entertain the 
application and in their discretion to grant 
an off license, 

63 J. P. 788. Queen's Bench Division. 
November 10. jEJa; paWe Clay ton 393 

See also Gaming, 2 ; Municipal Corpora- 
tions Act, 1882 ; Public Health, 4. 

Liverpool Corporation Act, 1803. See 
Public Hualth, 17. 
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Local Government— 1. Building— Byelaws 
—Power of local authority to disregard 
— Bristol Improvement Act, 1847, ss. 35, 
37 — ^Bristol Corporation Act, 1897, s. 5. 

Unless (he buUding byelaws of a local autho- 
rity expressly give a dispensing power the 
local authority are bound by them, and 
cannot effectively approve plans not in 
accordance with the byelaws, 

" Approval " in section 15 of the Bristol Cor- 
jwjxUion Act, 1897, means a legally valid 
approval. 
Re Mcintosh and Pontypridd Improvement 

Commissioners, 8 T. L. E., W^, followed, 
63 J. P. 149. Queen's Bench Division. 

January 13, 1899. Yabbicom v. King ... 39 

Local Government— 2. Streets— Towns Im- 
provement Clauses Act (10 & 11 Vict, 
c. 34), 8. 63. 
2he defendants proposed to erect buildings on 
the east of an ancient highway. There were 
no buildings on this side except two cottages 
occupying the site on which the d-rfendants 
proposed to build. The district council 
required the defendants to set back their 
buildings so as to leave a road dOfeet xoide, 
which (hey refused to do. 
Held, that the new buildings would make (he 
old highway a new street within the meaning 
of the Act, 
63 J. P. 232. Chancery Division. January 
19, 1899. Attorney-General (at the relatioti of 
the Urban District Council of Stourbridge) 
and the District Council v. Rufford and (Com- 
pany, Limited , 84 

Local Government— 3. Bicycles— Carrying 
of lights— "One hour after sunset, and 
one hour before sunrise" — Definition- 
Local Government Act, 1888 (51 & 52 
Yict. c. 41), s. 85— Statutes (Definition of 
Time) Act, 1880 (43 & 44 Vict. c. 9). 

In section 85 (1) (a) cf (he Local Govemmeni 
Act, 1888, the expressions ^*su9iset" and 
'* sunrise '* mean the local times of actual 
sunset and sunrise, and not according to 
Greenwich mean time, 

63 J. P. 324. Queen's Bench Division. 
January 26, 1899. Gordon v. Cann 139 

Local Government— 4. Municipal corpora- 
tion — Byelaw — Validity — Private 
ground used for betting—" Place of publio 
resort " — Middlesbrough Improvement 
Act, 1877 (40 & 41 Vict. c. xxx.Jj^s. 25. 
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The Corporation of Middlesbrough made the 
following hyelaw under the powers 
granted to them by the Middlesbrough 
Improvement Act, 1877 (40 <& 41 Vict. 
c. arasc.), s. 25 : — 

" Any person who shall frequent and use any 
street, passage, recreation ground, or otJier 
place of public resort wiHiin the borough 
of Middlesbrough, either on behalf of 
himself or of any other person, for the 
purpose of boohmaking or betting, or 
wagering or agreeing to bet or wager, with 
any person shall be liable to a penalty not 
exceeding bUfor each offence'' 

The Middlesbrough Improvement Act, 1877 
(40 & 41 Vict, c, aexx.'), s. 25, enacts: 
" The corporation from time to time may 
maJce such byelaws as they think fit for 
the prevention of betting , » , in the public 
streets, passages, Albert-park, and recrea- 
tion grounds, and other places of public 
resort within the borough . . . and may 
impose penalties for the breach and non- 
observance thereof not exceeding hi. for 
each offence'' 

Held, that the byelaw was not ultra vires, and 
that a place to which the public habitually 
resorted, although mthout any permission 
from the owner, was a place of public 
resort within the meaning of the Act and 
byelaws. 
63 J. P. 325. Queen's Bench Division. 

January 27, 1899. Kitson Y.Ashe 142 

Local Government — 5. County council — 
Apprehended riot — Expenses of main- 
taining military force. 

A county council are not liable to pay Jor (he 

expenses of feeding and lodging a military 

Jorce called in by the county justices in 

case of appreheyided riots. 

63 J. P. 470. Queen's Bench Division. 

May 1, 1899. Reg. v. Glamorganshire County 

Council 228 

Local Government — G. Discharge of sewage 
upon private property— Nuisance— Claim 
of right — Prescription — Liability of 
sanitary authority for connections- 
Injunction— Public Health Act, 1875 
(38 & 39 Vict. c. 55), ss. 21, 299. 

Where sewage is dincharged by a sanitary 
authority upon pi'ivate properly so as to 
become a nuisance no injunction will be 
423 
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granted against such authority which will 
interfere with the rights of householders 
{under section 21 of the Public Health 
Act, 1875) to connect their houses with the 
sewers of such authority if such rights 
have been gained by prescription or the 
connections made with the consertt or 
acquiescence of the sanitary authority, or 
which will prohibit such authority from 
permitting or allowing fresh connections to 
be made, but an injunction will be granted 
restraining the authority from directing or 
authorising any setcage or foul matter to 
flow or to be discharged from sewers or 
drains vested in them as such sanitary 
authority upon private property. 

Charles v. Finohley Local Board, 47 J. P. 
791 ; 23 Ch. D. 767, not followed. 
63 J. P. 519. Chancery Division. May 5, 

6, 8, 9, 10, 19, 1899. Brown and Another v. 

Mayor, etc., of Dunstable.^. 262 

See also Meteopohs. 

London Building Act, 1894. See Metro- 
polis, 3, 4, 5, 8, 11, 12, 13, 14, 15. 

Lunacy— Application of lunatic's property 
— ^Powers of justices— Deposits in Post 
Office Savings Bank— Order for seizure 
and sale — Power to state a case — 
Summary Jurisdiction Act, 1879 (42 & 43 
Vict. c. 49), 8. 54— Lunacy Act, 1890 
(53 & 54 Vict. c. 5), s. 299. 

Justices acUng under section 299 of the Lunacy 
Act, 1890 (53 & 54 Vict. c. 5), have no 
power to state a case as they are not sitting 
as a court of summary jurisdiction. 

An order can be made under that section to 
seize money standing in the lunatic's name 
in the Post Office Savings Bank. 
63 J. P. 453. Queen's Bench Division. 

April 17, 1899. Re an Application by William 

Bethel 215 

See also PooR Law, 2. 

Maintenance. See Poor Law, 1. 

Male Servant. See Revenue, 3. 

Malicious Damage Act, 1861. See Juris- 
diction OF Justices. 

Malicious prosecution — Obstruction to 

highway — Criminal proceedings by 

indictment— Not guilty. 

63 J. P. 728. Queen's Bench Division. 

Nov. 6, 1899. Boslock v. Ramsay Urban 

District Council ^^^ ... ^75 
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Mandamus. See Licensing Acts, 2, 5, 6. 
Manslaughter. See Criminal Law, 1. 
Married Woman. See Bastardy. 

Master and Servant— 1. Employers and 
Workmen Act, 1875 (38 & 39 Yict. c. 90) 
—Complaint for wag^esin lieu of notice — 
DismisBal of servant for neglect— Bight 
to dismiss without notice* 

On complaint by a workman for the recovery 
of toages in lieu of notice the question 
whether an ad of negligence by a servant 
is sufficiently grave to justify his dismissal 
without notice is a question of fa^t for the 
court of summary jurisdiction to decide 
upo7i the evidence, 
63 J. P. 43^. Queen's Bench Division. 

April 25, 1899. Baster v. London and County 

Printing Works 211 

Master and Servant— 2. Trade union — 
Strike — " Watching or besetting "—Con- 
spiracy and Protection of . Property Act, 
1875 (38 & 39 Vict. c. 86), s. 7. 

During a strike qf joiners at H, the plaintiffs^ 
who were master joiriers there^ engaged 
men from Ireland to fill the places of the 
strikers. On their arrival in England 
these men were met upon the landing stage 
by agents of the Joiners^ Trade Union, who 
had been vixuting for them. These agents 
told the imported men that if they would 
go to places other (hari H. work would be 
found for them, and they paid their rail- 
way fares and gave (hem money for their 
night's lodging, out of funds provided by 
the secretary of the trade union. In coti- 
sequence, many of the men failed to go to 
H. and work for the plaintiffs. Upon 
motion in an action against the trade 
union. 

Held, that what had been done by the agents 
of the union amoujited to " watching or 
besetting " within section 7 (4) cf the Con^ 
spiracy and Protection of Prop2riy Act, 
1875, for which the defendants were liable ; 
and an injunction was granted. 
63 J. P. 456. Chancery Division. March 

29, April 12, 1899. Charnock v. Court ... 223 

Medical Acts— Right of Licentiate of Society 
of Apothecaries to use title of physician 
— "Wilfully and falsely pretending to 
be a physician" — Medical Act, 18j8 
(21 & 22 Vict. c. CO), 8. 40— Medical Act, 
1886 (49 & 50 Vict. c. 48), s. 6. 
424 
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The appellant was a Licentiate of the Society 
of Apothecaries, London, and was dtdy 
registered as such under (he Medical Acts. 
His diploma was granted by the society 
in 1893. He was, therefore, entitled, under 
such qualification and registration under 
the Medical Act, 1886, to practise medicine, 
surgery, and midwifery. The appellant 
had, in good faith, and believing he was 
entitled to doyso, described himself on 
certain billheads as a ^* physician." 

Held, that although he had described himself 
as a physician, which he had no right to do, 
he had not done so " wilfully and falsely,'* 
within the meaning of the Medical Act, 
1858 (21 di 22 Vict. c. 90), s. 40, and, there- 
fore, could not be convicted under that 
section. 

63 J. P. 308. Queen's Bench Division. 
January 24, 1899. Hunter v. Clare 131 

Merchant Shipping— 1. Ship— Seaman- 
Seaman shipped in foreign port — ^Advanoe 
of wages conditional on going to sea — 
Merchant Shipping Act, 1894 (57 & 58 
Vict. c. 60), ss. 113, 115, 124, 140 and 163 
—Piracy Act, 1721 (8 Geo. 1, c. 24), s. 7. 

An advance of wages to a seaman conditional 
on his shipping, and made to him by a 
master in a foreign port, is ttot prohibited 
by the Merchant Shipping Act, 1894, or 
8 Geo. 1, c. 24, and the seaman can only 
recover the balance of his wages on his 
arrival in the United Kingdom. 

63 J. P. 407. Queen's Bench Division. 
February 11, 17, 1899. Rowlands v. Miller ... 193 

Merchant Shipping— 2. Engaging seamen 
for foreign ship — License of Board of 
Trade — Necessity of license — Fine — 
Civil debt— Merchant Shipping Act, 1894 
(57 & 58 Vict. c. 60), s. Ill (1), (4), (680) 
(«, (68), (2), 

The provision in section 111 of the Merchant 
Shipping. Act, 1894, that a person shall not 
engage or supply a seaman to be entered on 
board " any ship in the United Kingdom " 
unless stick person either holds a license 
from the Board of Trade, or comes within 
the classes therein specified, is general, and 
applies to all ships, foreign as well as 
British, so that a person cannot supply 
seamen for a foreign ship in a British 
port unless he either holds such license^ or 
comes within those specified classes. 
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The fine impo$ed hy ike section for breach of its 
provisions is not a civil debt, but may be 
recovered summarily, and imprisonment 
may be awarded in default ' of payment 
and of sufficient distress^ 

63 J. P. 547. Qneen'B Bench Division. 
April 11, 1899. Reg, v. SUwaH 271 

Metropolis— 1. Exposing goods for sale on 
carriageway — Penalty — Metropolitan 
Police Act, 1839 (2 & 3 Vict. c. 47), s. 60 
— Metropolitan Streets (Amendment) 
Act, 1867 (31 & 32 Vict. c. 5), s. 1— 
Police Begulation, December 28, 1869. 

The penalty imposed by section 60 (7) of the 
Metrapolitan Police Act, 1839, on exposing 
anything for sale in any carriageway or 
footway so as to cause annoyance or obstruc- 
tion is not impliedly repealed or superseded 
by the 6th Police Begulation of the 2Sth 
of December, 1869, made uTider section 1 of 
the MetropoUtan Streets iAmendmenC) Act, 
1867 (31 c6 32 Fid. c. 5). 

63 J. P. 132. Queen's Bench Division. 
October 27, 1898. Wandsworth District Board ' 

of Works V, Pretty 31 

Metropolis— 2. *' New street "—Expenses of 
paving — ^Liability of frontagers— Metro- 
polis Management Act, 1855 (18 & 19 
Vict. c. 120), s. 105 — ^Metropolis Manage- 
ment (Amendment) Act, 1862 (25 & 26 
Vict. c. 102), B. 77. 
Under section 77 of the Metropolis Manage-^ 
ment (Amendment) Act, 1862, it is a 
question of fact for the magistrate xchether 
a road has become at any given time a 
^^new street" within the meaning of the 
Act, and Hie court will not interfere with 
Jiis decision ufdess it ts clearly wrong upon 
the evidence, A road constructed as a 
highway by Act of Parliament through 
agricultural land may become a new street 
as soon as houses have been constructed on 
both sides of it, 
63 J. P. 212. Court of Appeal. February 
28, March 2, 1899. Allen v. Fulham Vestry.,, 73 

Metropolis— 3. Building— Uniting of build- 
ings wholly in one occupation or con- 
structed or adapted to be so — London 
BuUding Act, 1894 (57 & 58 Vict. c. 
ccxiii.), 8. 77. 

Where buildings not wholly in one occupation 
are in fact united by an opening, aWiough 
the said opetnng may have been made 
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without the necessary consents under the 
Metropolitan Building Act, 1855, or under 
the London Building Act, 1894, it is no 
offence against section 11 (1) of the latter 
Act to make another opening between the 
■_ same buildings. 

Per Channell, J. — That the words "or are 
constructed or adapted to be so^* in the 
same sub-section have reference to the state 
of things at the time of the uniting and not 
at the time of the original construction, 

63 J. P. 246. Queen's Bench Division. 
January 19, 1899. Woodthorp v. Spencer and 
Husbands 95 

Metropolis — 4. Height of buildings— "Build- 
ings vested in and in the occupation of her 
Majesty*' — London Building Act, 1894 
(57 & bS Vict. c. ccxiii.), ss. 47, 202. 

Buildings qf which her Majesty's Commis- 
sioners of Works have entered into an 
agreement to take a lease at their option 
when the buildings are completed, the said 
buildings being built under the super- 
vision of an architect subject to the approval 
of the Surveyor of the Commissioners cf 
her . Majesty* s Board of Works, do not 
come under the exemption in section 202 of 
the London Building Act, 1894 (57 Jt 58 
Vict. c. ccxiii.'), 
63 J. P. 374. Queen's Bench Division. 

February 6, 1899. Drury v, Rickard 170 

Metropolis— 5. Commencing to form or lay 
out a street — London Building Act, 1894 
(57 & 58 Vict. 0. ccxiii.), s. 8. 

The respondent built six shops in a line along 
a street called Sandhurst-road. Between 
the last shop and other houses on the same 
side of the street was a space of 40 feet, 
the regulation width of a street, which vxis 
the property of the freeholder, a person 
other than the respondent. The respon* 
dent built the last shop adjoining this 
space as a comer house, with stables and 
coach-house at the rear, the only access to 
which for carriages and horses was down 
the open space of ground. He also made 
a door opening into the said space and 
windows looking upon it. The open space 
was used for carts going to a brickfield, the 
propei'ty of the freeholder. 

Held, that the respondent by so building his 
house had not commenced to form or lay 
out a street, because though the house teas 
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so built as to be available in case the open 
space was turned into a street it was also 
so built as to be available otherwise, 
63 J. P. 390. Queen's Bench Division. 

February 15, 1899. London County Council v. 

Dixon 182 

Metropolis— 6. Sewer — Drain — Combined 
operation — No order of the vestry — 
Signature of surveyor — Metropolis 
Management Act, 1855 (18 & 19 Vict, 
c. 120), s. 250. 

It being customary to treat as duly sanctioned 
by the vestry any drain for draining a 
group of houses by a combined operation ^ 
if the plan has been included in the register 
of applications in that behalf and has 
been duly signed by the surveyor of the 
vestry y no formal order of the vestry need 
be made in order to constitute such drain 
a drain and not a sewer within the meaning 
of the Metropolis Management Act, 1855, 
and any subsequent alteration of the course 
of such drain, not so as to increase the 
number of houses drained thereby, but 
merely to improve the flow of drainage 
through it, cannot change it into a " sewer'' 

63 J. P. 420. Queen's Bench Division. 
April 12, 1899. Greater London Property Co, 
T.Foot 198 

Metropolis—?. Obstruction of thoroughfare, 
Costermonger— Metropolitan Police Act, 
1839 (2 & 3 Vict. c. 47), s. 60 (7)-Metro- 
politan Streets Act, 1867 (30 & 31 Vict. 
c. 134), 8. 6— Metropolitan Streets Act 
Amendment Act, 1867 (31 & 32 Vict, 
c. 5), s. 1— Police Regulations, the 28th 
of December, 1869. 

The penalty imposed by section GO (J) of the 
Metropolitan Police Act, 1839, Jfor expos" 
ing anything for Side in any carriageway 
or footway so as to cause annoyance or 
obstruction is not impliedly repealed or 
superseded by the Qth Police Regulation 
ofthe2Sth of December, 1869, made under 
section 1 of the Metropolitan Streets 
QAmendment^ Act, 1867 (31 d: 32 Vict, 
c. 5). A private person who is aggrieved 
by such annoyance or obstruction can take 
proceedings by icay of summons to recover 
the penalty imposed by the section. The 
magistrate has to decide as a matter of 
fact whether such annoyance or obstruction 
exists, 
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63 J. P. 469. Queen's Bench Division. 
April 18, 19, 1899. Reg. Y.FrcMcis and Another, 
Ex parte Walton 225 

Metropolis— 8. Dangerous structures— Be- 
moval of— Breaking up pavement— Duty 
of county council to restore pavement 
after removal of hoarding— Liability of 
county council for injury caused by non- 
reinstatement— Metropolis Management 
Act, 1855, (18 & 19 Vict. c. 120), ss. 109, 
122— London Building Act, 1894 (57 & 58 
Vict. c. ccxiii.), ss. 106, 107. 

The London County Council are Jiot bound 
under sections 109 or 122 of the Metropolis 
Management Act, 1855, to give a vestry 
notice of their intention to remove the 
pavement and erect a hoarding when they 
are about to remove a dangerous structure 
under Part IX, of the London Building Act, 
1894 ; and if in the course of the removal 
of a dangerous structure they remove the 
pavement for the purpose of erecting a 
hoarding, they are not bound to reinstate 
the pavement on the removal of the hoarding, 
and are consequently not liable for injuries 
caused to a person by its non-reinstatement. 
63 J. P. 484. Queen's Bench Division. 

March 18, 1899. Ci^sp v. London County 

Council 235 

Metropolis — 9. Vestry — Sewer — Urban 
District Council— Drainage into Vestry's 
se wer— Inj unction. 

Action by the plaintiffs, the Vestry of St. 
Mary, Islington, in the county of London, 
against the defendants, who are outside the 
county of London, for an injunction to 
restrain the defendants from permitting 
their drains and sewers to remain connected 
with the plaintiffs* seicer ; also an injunction 
to prevent any future connection. 

Held, that the court had no jurisdiction to 
compel the defendants to remedy the incon- 
venience caused by the connection of their 
drains and sewers with the plaintiffs 
setcer; and the court would not grant 
an injunction tK^ resuH of which would be 
to create a public nuisance, 
63 J. P. 488. Chancery Division. May 3^ 

4, 9, 1899. Vestry of St, Mary, Islington, v. 

Hornsey Urban District Council 244 

Metropolis— 10. Street betting — Byelaws 
made by county council— Validity of— 
MunicifMil Corporations Act, 1882 (45 & 46 
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Vict. c. 50), 8. 2^— Local Gorernment 
Act, 1888 ^1 & 52 Vict. c. 41), s. 16- 
Metropolitan Streets Act, 1867 (31 & 32 
Vict. c. 134), 8. 23. 

A hydaw tchich prevented any person using or 
frequenting any street or other public place 
for the purpose of hookmaking^ letting or 
wagering^ or receiving or settling bets, is 
ralidy and is not inconsistent vnih or affected 
by the MetrojwUtan Streets Act, 1867 
(30<fe31 Fic<. c. 134), «. 23. 

63 J. P. 550. Queen's Bench Division. 
May 9. 1899. White v. Morley 277 

Metropolis— 11. Building used in part for 
purposes of trade and manufacture and 
in part as a dwelling-house— Public- 
house — London Building Act, 1894 
(57 & 58 Vict. c. ccxiil), s. 74 (2). 

A public-house with duelling-rooms above is 
not a building used in part for the purposes 
of trade or manufacture as a dxoelling- 
house within the London Building Act, 
1894 (57 & 58 Vict, c, ccxiii.), #. 74 (2). 

63 J. P. 644. Queen's Bench Division. 
June 5, 1899. Carritt v. Godson & Son ... 323 

Metropolis— 1 2. Coal office in yard of railway 
company — Building erected for "the 
purposes of, or in connection with, the 
traffic of the railway company " — London 
Building Act, 1894 (57 & 58 Vict 
c. ccxiiL), ss. 84, 86, 200 (3) (e). 

The appellants, who were coal merchants, 
erected on the premises of the raihcay 
company, and by their permission, a 
wooden structure without the license of the 
respondents. The sti-uciure was used as 
an office in connection with, the sale oj coal 
by the appellants, and the railway company 
used to deliver their advice notes as to the 
arrival of coal consigned to the appellants. 

Held, that the structure was one used for, or in 
connection with, the traffic of the raihcay 
company within the meaning of the London 
Building A ct, 1894, «. 86, and was, therefore, 
exempt, 

63 J. P. 645. Queen's Bench Division. 
June 12, 1899 Elliott & Co, v. London 
County Council ^^y 
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Metropolis- 13. Building— Drainage— Vol- 
unteer drill-hall — Private property — 
Military barracks— Exemption — Metro- 
polis Management Act, 1855 (18 & 19 
Vict. c. 120), 88. 75, 240, 241. 

A building used as an armoury storehouse 
and drill-hall for a volunteer corps ichich 
is vested in the commanding officer, and is to 
be used by the corps only, is not exempt 
from ihe provisions of section 75 of the 
Metropolis Management Act, 1855 (18 <Si 19 
Vict, c, 120), under the provisions of 
Fections 240 and 241 of that Act, 

63 J. P. 725. Queen's Bench Division. 
June 13, 1899. United Vestries of the Parishes 
of St, Margaret and St, John, Westminster, v. 
Hoskijut 373 

Metropolis— 14. Building line— Erection of 
structure beyond—" Laud lawfully occu- 
pied by building or structure "—London 
Building Act, 1894 (57 A 58 Vict. c. ccxiii.), 
8.22. 

Land occupied by buildings or structures origin- 
ally erected thereon in accordance with sec- 
tion Ih of the Metropolis Management 
iAmendmenC) Act, 18i52, but subject to 
a condition that the height of such 
buildings or structures should not exceed 
one storey, is not lawfully occupied by 
such buildings or structures within the 
meaning of section 22 (2) of the London 
Building Act, 1894, so as to justify the 
substitiUion luithout the consent of the 
London County Council of three-storied 
buildings or structures on the same sites in 
advance of the general line of buildings in 
the same part of the same street as fixed 
! under the Act of im^. 

Per Bidley, J,— Land occupied by buildings 
or structures of one storey high originally 
erected thereon in contravention of 7 Geo, 4, 
c. cxlii., s. 140, is in a similar position 
with regard to the same sub-section. 

Per Darling, J.—Such last-mentioned land is 
not lawfully occupied in any sense by such 
buildings or structures although no means 
exists for punishing the original contra- 
x*ention. 



G;5 J. P. 772. 
October 31, 1899. 



Queen's Bench Divisior. 

ScoU V. Carritt ,.j^^ ,.. ^wr, 
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Metropolis— 15. "Building or structure "— 
Glass and iron portico or shelter dove- 
tailed into and supported only by porch- 
Projection of such erection beyond the 
building line — London Building Act, 
1894 (57 & 58 Vict. c. ccxiii.). ss. 22, 200 (3). 
The appellants^ with the consent of the respon- 
debits, had erected a porch, hui without 
their consent had dovetailed into the porch 
an iron and glass shelter projecting some 
four feet over the pavement beyond the 
general building line. 
Held, that such erection was a structure or 
building within section 22 of the London 
Building Act, 1894 (57<fc58 VicLc, ccxiii,\ 
0. 22, and could not be erected without the 
consent of the London County Council. 
63 J. P. 805. Queen's Bench Division. 
November 1. 1899. Coburg Hotel v. London 

County Council ^^^ 

See also Poor Rate, 5. Public Health 
(London). 

Municipal Corporations Act, 1882 (45 &46 
Vict, c 50), ss. 140, 143, sched. V.— 
Licensing appeals— Payment of costs of 
chief constable in opposing — Borough 
Funds Act, 1872 (35 & 36 Yict. c. 91), s. 2. 

A town council have no power under the 
Municipal Corporations Act, 1882, or the 
Borough Funds Act, 1872, to pay out of the 
borough fund the expetises incurred by the 
chief constable in appearing by counsel at 
quarter sessions to oppose licefisiitg appeals. 

The effect of section 140 of the Municipal 
Corporations Act, 18^2, and schedule V, 
thereto, does not extend to expenses incurred 
by the chief or head constable of a borough 
in discharging duties outside the functions 
of the town council or the functions of the 
chirf constable as their officer. The 
administration of the licensing laws is 
outside the functions of a town council. 

An improper payment by the order of the town 
council may be called in question by 
injunction at the suit of the Attorney-General 
on the relation of a person interested as 
well as by certiorari under section 141 of 
the Municipal Corporations Act, 1882. 

The only proper ratpondents to a licensing 
appeal are the licensing justices. If any 
other person appears to oppose such an 
appeal he can only be heard by the per* 
mission of the bench, andean neither receive 
nor be ordered to pay costs, 
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63 J. P. 404. House of Lords. February 
17, 21 ; May 16, 1899. Mayor, etc., of Tyne- 
mouth V. Attorney-General (on the relation of 
Newcastle Breweries, Limited) and the New' 
castle Breweries, Limited 187 

See also Metropolis, 10. 

Music and Dancing Licenses. See Public 
Health, 3. 



Negligence. 

MAN. 



See Employer and Work- 



Nuisance— Shop—Street— Pavement— Vans 

— ^Parcels. 

63 J. P. 212. Chancery Division. March 

8, 9, 14, 1899. Attorney-General v. Brighton 

and Hove Co-operative Supply AssocicUion, 

Limited, Note of case 72 

See also Gasworks, 1, 2 ; Local Govern- 
ment, 6 ; Public Health, 1, 11, 12. 

Offensive Trade. See Public Health, 11 ; 
Public Health (London), 2. 

Official Secrets Act, 1889. See Cbimikal 
Law, 12. 

Passengers' Fares, Duty on. See Bevenue, 2. 

Paving Expenses. See Metropolis, 2. 

Pawnbrokers Act, 1872. See Criminal 
Law, 9. 

Penalties. See Finance Act, 1898. - 

Petroleum— Composition containing 33 per 
cent, of petroleum— Petroleum Act, 1871 
(34 & 35 Vict. c. 105) ss. 3, 7— Petroleum 
Act, 1879 (42 & 43 Vict. c. 47), a. 2. 

A composition containing 33 per cent, of 
petroleum which gives off an inflammable 
vapour under the test prescribed by the 
Petroleum Act, 1879, sched, 1, is petroleum 
within the meaning of the Petroleum Act, 
1871, s, 3, and a license must be obtained 
from the local authority in order to store U, 
63 J. P. 615. Queen's Bench Division. 

June 14, 1899. London Qmntp CowwH t. 

Holzapfels Composition Company, Ltd, ... 315 

Physician, See Medical Acts. 
Picketing. Sc« Trade Union. • 
Piracy Act, 1721. See Merchant Shipping, 1 . 
" Place." See Gaming, 1, 2 ; Betting, 
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Police Arts — Pension — "Annual Pay" — 
What is^ 
63 J. P. 457. Connty of London Qaarter 
Sessions. July 7, 1899. Upperton v. Com- 
misiioners of Police 224 

Poor Law— 1. Maintenance — Liability of 
relations— Enforcement of order — Civil 
debt procedure— Summary Jurisdiction 
Act, 1879 (42 & 43 Vict. c. 49), ss. 6, 35. 

An order under section 6 of the Poor Law Act, 
1601, for the maintenance of a pauper 
relation is only et{forceable by the civil 
debt procedure under sections 6 and 35 of 
the Summary Jurisdiction Act, 1879. 
63 J. P. 101. Queen's Bench Division. 

December 16, 1898. Re George Gamble ... 19 

Poor Law— 2. Settlement— Pauper lunatic- 
Notice of charg^eability accompanying^ 
order of adjudication— By whom to be 
signed- Clerk to the guardians- Lunacy 
Act, 1890 (53 & 54 Vict. c. 5), s. 302. 
63 J. P. 118. County of London Sessions. 
January 6, 1899. Guardians qf St, Olave's 
Union v. Guardians of Poplar Union 28 

Poor Law-3. Settlement by residence, 39 & 40 

Vict. c. 61, 8. 34— What is " residence "— 

The place where the pauper "lived" — 

Beg. V. Si. Leonard's, Shoreditch, L. /?. 

1 g. B, 23. 

The pauper lunatic, T. J., slept from Sunday 

to Saturday at the place of his employ- 

ment in the parish of M., in the appellant 

union, where he had all his belongings and 

took his meals. On Saturday, afttr work 

was finished, he used to go to his brothers 

home in the parish of T., in the respondent 

union, where he slept on Saturday nights 

and had his meals on Sundays, and paid 

3«. weekly for these privileges. He returned 

to M. on Sundays about 7.30 p.m., in time 

for u>ork. 

Held, that M. was the parish where he must be 

said to have ^* resided," for the purpose 

of acquiring a settlement. 

63 J. P. lia County of Middlesex Quarter 

Sessions. January 14, 28, 1899. Guardians 

ofBiehmond Union v. Guardians of Brentford 

Union ' ... 29 

Poor Law— 4. Settlement by residence— 39 & 
40 Vict . c. 61 , s. 34— Three years* resid ence. 
63 J. P. 280. County of London Sessions. 
April 8, 1899. Guardians of the Poor of St. 
Olave's Union r. Guardians of the Poor of the 
Poplar Union 124 
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Poor Law— 5. Settlement— Three years' resi- 
dence—County council order dividing a 
parish under 51 & 52 Vict. c. 41, s. 57 — 
Residence partly before and partly after 
date of order — Construction of clause 
preserving irremovability. 
63 J. P. 473. County of London Quarter 
Sessions. July 7, 1899. Guardians of the 
Poor of the Calne Poor Law Union v. Guar- 
dians of the Poor of the Parish of St. Mary, 
Islington 234 

Poor Law— 6. Guardians — Relief — Work- 
men on strike — ^Unauthorised purpose — 
Sudden and urgent necessity— Jurisdic- 
tion— Poor Law Amendment Act, 1834 
(4 & 5 Will. 4, c. 76)— Poor Law Orders 
of October, 1870— Poor Law Amendment 
Act, 1844 (7 & 8 Vict. c. 101)— Poor Law 
Audit Act, 1848 (11 & 12 Vict. c. 91)— 
Vagrancy Act, 1824 (5 Geo. 4, c. 83), s. 3. 

Guardians are bound to give urgent relief out 
of the poor relief funds in all cases when 
it can be shown that refusal to relieve 
would result in the death of, or serious 
injury to, the applicant^ even though such 
relief is rendered necessary by his own 
deliberate refusal to work ; but they are 
not bound to give such relief permanently^ 
and should take steps under the Vagrancy 
Act, 1824, s. 3, to compel such persons to 
work for their own support. 

The proper remedy of ratepayers toho oltject 
to a rate as excessive is to go before 
the auditors appointed by the Local 
Government Board and appeal from their 
decision, if desired, as provided by the 
Poor Law Amendment Act, 1844, though 
it is within the jurisdiction of the court, 
where a proper case is made out in an 
action by ratepayers, to restrain guardians 
from applying the rates to unauthorised 
purposes. 
63 J. P. 636. Chancery Division. February 

21, 22 ; March 7, 1899. AUorney-General v. 

Guardians of the Merthyr Tydvil Union ... 267 

Poor Rate — 1. Assessment— Breakwater and 
landing stage— Principle of valuation. 

The proper principle of valuing for assessment 
to the poor rate of a breakwater and land- 
ing stage constructed by commissioners 
under statutory authority, and of value for 
the protection of shipping in a harbour 
from which the commissioners received 
certain dues, is by taking a percentage on 
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the value of the breakwater^ dw. as a struc- 
ture and not by taking into account the 
dues. 

63 J. P. 297. Devonshire Quarter Sessions. 
April 4, 1899. CaUewater Harbour Commis- 
sioners v. Assessment Committer of Plympton 
St. Mary Union 130 

Poor Rate— 2. Issue of distress warrant- 
Bight of appeal to quarter sessions— Poor 
Relief Act, 1601 (43 Eliz. c. 2), s. 6— Poor 
Belief Act, 1743 (17 Geo. 2, c. 38), ss. 4, 7. 

An appeal does not lie to quarter sessions 
against an order of Justices directing the 
issue of a distress icarrant for poor rates. 
63 J. P. 388. Queen's Bench Division. 

February 3, 10, 1899. Reg. v. Lotidon J J. ; Ex 

parte J9ay;2e 177 

Poor Rate— 3. Batable value— Waterworks 
— Assessment— Cost of land and works. 

A reservoir and waterworks constructed by the 
appellants under Act of Parliament 
enabling them for the purposes of such 
construction to submerge the sites of a 
parish church, vicarage, and schools, and 
of certain roads, on condition that they 
should provide another church, vicarage, 
and schools and make new roads and 
bridges, ouqht to be rated on the basis of 
taking into account the cost of the new 
church, vicarage, and schools, and roads 
and bridges, as well as of the actual 
reservoir and waterworks themselves. 
63 J. P. 452. Court of Appeal. May 5, 

1899. Mayor, etc., of Liverpool v. Assessment 

Committee of the Llanfyllin Union and Others 213 

Poor Rate-4. Distress — Plaintiff's goods 
improperly seized. 

When a warrant of distress is handed by a 
vestry (the rating authority) to brokers 
merely with instructions to execute it, and 
there is no evidence of any special instruc- 
tions having been given by the vestry, the 
vestry are not liable in an action by the 
plaintiff, whose goods have been illegally 
seized, 

63 J. P. 487. Queen's Bench Divirton. 
June 29, 1899. Carter v. Vestry of St. Alary 
Abbotts, Kensington 243 

Poor Rate (Metropolis)— 5. Provisional List 
—Alteration in value— General increase 
—Evidence— Valuation (Metropolis) Act. 
1869 (32 & 33 Vict. c. 67), bs. 46, 47. 
430 
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To justify a new valuation under sections 46 
and 47 of the Valuation (Metropolis^ Act, 
1869, the alteration in value must be such 
that, if the fact constituting the alteration 
had been present at the time of the origituil 
valuation, it could properly have been 
taken into consideration in arriving at the 
assessment, and the fact constituting the 
alteration in value should affect the 
hereditament in particular, A general 
rise in values would not be a fact constitut- 
ing such an alteration. 

The fact, however, that the increase in value 
affects a class as a whole will not exclude 
^e increase from the operation of these 
sections if it is shown that the increase in 
value arises from some cause affecting 
merely the class, and not from the cause of 
general prosperity affecting all classes of 
the community. 
In each case it is for those who alter the assess- 
ment to prove the nature and cause of the 
alteration in value. 
The amount of a premium paid for a public- 
house is admissible in evidence on an 
appeal against the assessment. 
63 J. P. 820. Court of Appeal. No- 
vember 2, 18, 1899. Ellis v. Assessment Com- 
mittee of Camberwell -^02 

Practice. See Public Health, 4; Poor 
Law, 1 . 

Prescription. See Local Government, 6. 

Private Street Works Act, 1892. See 
Public Health, 2, 16. 

Privies. See Public Health, 1, 15. 

Prohibited Business. See Public Health 
(London), 2. 

Public Health-1. Nuisance-Privies-Cleans- 
ing undertaken by local authority- 
Notice to substitute water-closets for 
privies— Definition of cleansing— Duty 
of local authority— Public Health Act, 
1875 (38 & 39 Vict. c. 55), ss. 42, 94. 

Where a local authority have themselves under- 
taken the cleansing of privies under sec- 
tion 42 of the Public Health Act, 1875, 
rtwt/, owing to cases of typhoid fever in the 
houses to v>hich the privies ai'e attached, 
the privies have become in su<A a slate as 
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to be a nuisance and h{jurioit8 to health, 
the local authority are responsible for the 
abatement of the nuisance, and not the 
owner of the houses, especially where such 
owner has recently purchased such houses 
in that condition without knowledge of the 
existence of the nuisance, 
63 J. P. 5. Queen's Bench Division. Nov- 
ember 7 and 8, 1898. Barnett v. Lashey ... 1 

Public Heallh--2. Paving expenses— Private 
street — Whole or part of a street — 
Apportionment — Charge upon premises 
— Scheme amended by justices— Juris- 
diction— Private Street Works Act, 1892 
(55 & 56 Vict. c. 57), ss. 6, 7, 8, 13. 
Upon an objection by adjoining oicners to a 
provisional apportionment under the Pri- 
vate Street Works Act, 1892, the justices 
have jurisdiction to hold that a part of the 
road is repairable by the inhabitants at 
large, but that the remainder is a private 
street, and to amend the plans, apportion- 
ment, dc, without directing the service of 
further notices. 
63 J. P. 23. Chancery Division. Decem- 
ber 10, 1898. Twickenham Urban District 
Council V. Muntnn H 

Public Health— 3. Byelaws— Bathing regula- 
tions—Exhibition of advertisements on 
licensed bathing machines— Power of 
council to revoke license " at any time '' 
— ^Effect of subsequent regulations on 
conditions of license. 

A condition attached to a license to let bathing 
machines for one year on the beach, pro- 
viding Uiat the licensing authority may 
revoke it at any time, is unreasonable, 
Grantham, J., granted an injunction 
restraining an urban district council {the 
licensing authority) from revoking such a 
license where the ground for such revoca- 
tion is an infringement on the part of the 
licensee of the provisions of a regulation 
made subsequently to the granting of his 
license. 
63 J. P. 88. Lewes Assizes. February 15, 

1898. Pelham v. Littlehampion Urban District 

Council 15 

Public Health-4. (38 & 39 Vict. c. 55) 
ss. 210, 211 (1) (6>- Land covered with 
water — What is — Reservoir— Practice- 
Appeal to Court of Appeal — "Criminal 
cause or matter"— Judicature Act, 1873 
431 
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(36 & 37 Vict. c. m\ s. 47— Summary 
Jurisdiction Act, 1879 (42 & 43 Vict, 
c. 49), ss. 6, 35. 
An application to justices to enforce payment 
of a general district rate made under the 
Public Health Act, 1875, is not a criminal 
cause or matter within section 47 of tlie 
Judicature Act, 1873, and, therefore, an 
appeal lies to the Court of Appeal from 
the judgment of the Queen's Bench Division 
upon a case stated thereon by the justices. 
Seaman r. Burley, [1896] 2 Q. B. 344; 

60 J. P. 772, distinguished, 
A, was the owner of a reservoir within tJie 
jurisdiction of the H, district council. Under 
section 210 of the Public Health Act, 1875, 
H, levied a general district rate and made 
an assessment on A, with respect to the 
reservoir upon the full annual value; 
A, claimed that the reservoir was within 
section 211 (1) (b) of the same Act, as 
being ^^land covered with water'' 
Held, the reservoir was ^'land covered with 
toater" within the meaning of section 
211 (1) (b), and, therefore, coxdd only be 
assessed in the proportion of one-fourUi of 
its nett annual value, 
63 J. P. 100. Court of Appeal. Decem- 
ber 7 and 8, 1898. Souihujark ayid Vauxhall 
Water Company v. Hampton Urban District 
Council 17 

Public Health— 5. Water supply— Enforce- 
ment of supply to house— Expenses of 
necessary works— Public Health Act, 
1875 (38 & 39 Vict. c. 55), s. 62.— Public 
Health (Water) Act, 1878 (41 & 42 Vict, 
c. 25), 8. 3. 

The limit of cost under section 3 of the Public 
Health (Tf^a^er) Act, 1878, has no applica- 
tion in cases where proceedings are taken 
under section 62 cfthe Public Health Act, 
1875, but if an oicner is required under 
that section to obtain a supply of water 
from an unreasonable distance his remedy 
is by appeal to the Local Government 
Board, under section 268 of the Act of 1875. 

63 J. P. 166. Queen's Bench Division. 
January 17, 1899. West Lancashire Rural 
District Council v. Ogilvy 52 

Public Health— 6. Riparian owner— Water- 
right— District council— Public Health 
Act, 1875 (38 & 39 Vict c. 55), s. 332. 
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A riparian proprietor is entitled to the un- 

interrupted flow of the icater of a stream 

to his mill in the future j as it has been 

in the past. Section 332 of the Public 

Health Actf 1875, does not enable a diS" 

irict council to *^ injurioualy affect** such 

right wi0^out the consent in icriting of 

the riparian proprietor ; and there is no 

statutory power enabling a district council 

to interfere with the riparian proprietor's 

common law right, 

63 J. P. 181. Chancery Division. January 

25, 26, 1899. Roberts v. Gwyfrai District 

Council 61 

Public Health— 7. Rivers Pollution (Preven- 
tion) Act, 1876 (39 & 40 Yict. c. 75), bs. 2, 
17 — Solid matter in suspension— Right 
of diverting and impounding water. 

The laufvl eaoercise of the right to impound and 
divert water protected by section 17 of the 
Rivers Pollution (.Prevention) Act^ 1876, 
necessarily implies a right to return the 
water after it has been used for the pur^ 
poses for which such right of impounding 
and diverting vms so exercised. 

And if^ by the impounding , solid matter in 
suspension in the icater ^ when impounded^ 
has been allowed to settle and become putrid, 
the return of Hie water ^ together with such 
putrid matter^ is not an offence under sec- 
tion 2 of the Act, 

63 J. P. 195. Queen's Bench Division. 
October 27, 1898. Rtver Ribble Joint Com- 
mittee V. Halliwell ; Same v. Shorrock ... 67 

63 J. P. 708. Court of Appeal. July 3, 18S9 363 

Public Health— 8. Sewer — Compensation— 
Withdrawal of notice to arbitrate — 
Jurisdiction of arbitrators to award 
costs— Public Health Act, 1875 (38 & 39 
Vict. c. 55), ss. 16, 308. 

A notice under section 16 of the Public Health 
Act, 1875, may be wtthdraion by the local 
authority at any time before the works are 
commenced. 

On a submission to arbitration to assess the 
amount of compensation under section 308 
of the same Act, due by reason of damage 
caused by the construction and execution of 
a sewer under section 16, the arbitrators 
have no jurisdiction to award compensation 
for damage merely caused by the giving 
of the notice under section 16 before the 
construction and execution of the setoer is 
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commenced, nor to award costs if the 
notice is withdrawn brfore the works are 
commenced, 
63 J. P. 279. Court of Appeal. March 
14, 15, 1899. Davis v. Witney Urban District 
Council 122 

Public Health— 9. Entry of premises for the 
purposes of the Act — Evidence of 
sufficiency of present sanitary arrange- 
ments — Admissibility of such evidence — 
Public Health Act, 1875 (38 & 39 Vict, 
c. 55), ss. 36, 305. 

Justices have no jurisdiction to inquire into 
the sufficieytcy of present sanitary arrange' 
ments upon the hearing of an applictttion 
for an order to enter, examine, and lay 
open premises under the Public Health Act, 
1875 (38 <ift 39 Vict. c. 55), s, 305, for the 
purpose of making plans, dbc.,for works to 
be executed under section 36 of that Act. 

63 J. P. 341. Queen's Bench Division. 
February 8, 9, 1899. Robinson v. Mayor, etc,, 
of Sunderland 152 

Public Health— 10. Person sufforincr from 
infectious disorder — Obstruction of 
execution of order of removal to hospital 
— Power of justices to go behind order 
—Jurisdiction to state a special case — 
Public Health Act, 1875 (38 & 39 Vict. c. 
55), B. 124 — Summary Jurisdiction Act, 

I 1857 (20 & 21 Vict. c. 43), s. 5. 

I The justices, upon the hearing of a summons 
under the Public Health Act, 1875 (38cfc 3y 
Vict, c, 55), s. 124, for obstructing the 
execution of an order for the removal to a 
hospital of a person suffering from an 
infectious disorder, have no jurisdiction to 
go behind the order or inquire into the 
grounds on which it was made. 
The proper means of questioning (he validity of 
such an order is by writ of habeas corpus 
or certiorari. The High Court has juris- 
diction under the Summary Jurisdiction 
Act, 1857, s. 5, to deteinnijte whether it is 
proper to order the justices to state a case, 
and therefore in a case where the justices 
have acquitted but ought to have convicted 
with a nominal penalty Vie High Court is 
not compelled to order the justices to state a 
special case. 
63 J. P. 515. Queen's Bench Division. 
May 2, 1899. Reg, v. Davey and others. Ex 
parte Bishop 253 
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Public Health— 11. OffensiTe trade or busi- 
ness —Fish-frying— Public Health Act, 
1876 (38 & 39 Yict. o. 55), s. 112. 

Although the business of a fried-fish seller is 
not necessarily an offensive trade or 
business xoithin the meaning of section 112 
of the Public Health Act, 1875, where such 
business is shown by the evidence to be 
carried on in such a way as to be 
offensive to the neighbours, the court will 
grant an injunction for breach of a 
covenant against ttsi?tg the premises for 
any offensive trade or business whatsoever. 

63 J. P. 569. Chancery Division, July 18, 
1899. Duke of Devonshire v. Broohshaw ... 291 

ubiic Health— 12. Nuisance— Drainage of 
houses — Want of structural convenience 
— Drain— Bewer— Liability of owner — 
Public Health Act, 1875 (38 ft 39 Vict, 
c. 55), 88. 4, 13, 15, 21, 94, 95. 

The appellants, who were the owners of 12 
houses, were summoned by the respondents, 
the sanitary authority of the borough, for 
non-compliance with a notice to abate a 
nuisance caused by turning the slops 
and scullery water from the said houses 
into a drain constructed by the sanitary 
authority by the side of the highway in 
front of the said houses to receive the 
surface water of the highway, which 
emptied into an open ditch and caused the 
nuisance complained of. The plan of the 
houses deposited b^ore they loere built 
showed that the houses should have been 
drained into cesspools, but no such cess- 
pools had been constructed. No setcer 
had been made by the sanitary authority to 
drain the said houses. The houses were 
separcUely occupied and not unihin the 
same curtilage. The justices made an 
order to abate the nuisance by cutting off 
the drains cf the houses from the drain 
made to receive the surface water of the 
highway and making cesspools for the 
houses. 

Held, thai the surface-water drain constructed 
by ^ sanitary authority though for some 
purposes a sewer within section 4 of the 
Public Health Act, 1875, vxis not a sewer 
into which (he appellants were entitled to 
empty their drains, nor were the sanitary 
authority hound under section 15 to pro- 
vide a sewer to drain (he said houses; 
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and, further, that the nuisance toas caused 
by the want of structural conveniences 
within the meaning of section 94 of the 
same Act, and that ihejiutices were, there* 
fore, right in their decision. 
63 J. P. 580. Queen's Bench Division. 

May 17, 1899. Kinson Pottery Company ▼. 

Mayor, etc., of Poole 
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Public Health— 13. Music and dancing license 
—Piano used by guests in smoking-room 
of licensed premises- Room "kept or 
used'* for music— Public Health Acts 
Amendment Act, 1890 (53 & 54 Yict. 
c. 59), 8. 51 (1). 

The smoking-room of a public-house to which 
the public were admitted unthout payment 
contained a piano, which was generally 
used on two or three evenings in the week 
by one of the guests to accompany another 
guest in singing for the entertainment of 
themselves and those who happened to be 
in the room. 

Held, that the room was not " kept or used for 
singing, music, or other public entertain- 
ment of a like kind^* within the meaning 
qf the Public Health Acts Amendmerit 
Act, 1890, s. 51 (1). 
63 J. P. 582. Queen's Bench Division. 

May 31, 1899. Brearley w.Morley ... .... .297 

Public Health — 14. Removal of infected 
person without proper lodging or accom- 
modation — ^Reason for removal — Public 
Health Act, 1875 (3a & 39 Vict. c. 55), 
s. 124. 

On an application for an order for the re- 
moval of an ijifected person under sec- 
tion 124 of the Public Health Act, 1875, 
the justice must take into consideration not 
only whether the infected person is without 
proper lodging or accommodation, but also 
whether under the circumstances the in- 
fected person is a source of danger and 
infection to others, 
63 J. P. 599. Queen's Bench Division. 

June 8, 1899. Warwick v. Graham 309 

Public Health— 15. Privies and water-closets 
—Local Government— Powers of local 
authority — Substitution of water-closet 
for privy— Public Health Act, 1875 (38 A 
39 Vict. 0. 55), ss. 35, 36. 

A local authority, upon being satined by the 
report of their inspector that a house within 
their district, Tiaving a privy attached to it, 
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{$ without sufficient accommodation, has 
potoer, under section 36 of the Public 
Health Act^ 1875, to order the owner to 
provide a sufficient water-closet in place of 
the existing privy, 
63 J. P. 600. Chancery Division. April 18, 
19, 28, 1899. Nicholl v. Epping Urban District 
Council 312 

Public Health — 16. Street — Charge on 
premises — Date — Completion of works- 
Final apportionment— Public Health Act, 
1875 (38 & 39 Vict. c. 55), ss, 150, 257— 
Private Street Works Act, 1892 (55 & 56 
Vict. c. 57), 8. 13. 

In an action by a purchaser to recover from a 
vendor a sum of money in respect of certain 
private street works executed by a district 
council under the Private Street Works 
Act, 1892, 

Held, that the Private Street Works Act, 1892, 
must be construed as one with the Public 
Health Act, 1875 ; the authorities under 
the Act 0/1875 applied, and th^ charge took 
effect from the completion of the works, and 
not from the final apportionment, 

63 J. P. 647. Chancery Division. July 
4, 5, 1899. Slock v. Meakin 331 

Public Health— 17. Improvement rate — Land 
used as a railway for public conveyance — 
Sidings, platforms and lines at the dock 
station in connection with the main line 
— Exemption — Liverx>ool Corporation 
Act, 1893, s. 36.— Public Health Act, 1875 
(38 & 39 Vict. c. 55), s. 211. 

By the Liverpool Corporation Act, 1893, «. 36, 
it was provided that land used as a railway 
made under the provisions of any Act of 
Parliament for public conveyance should 
not be rated to the general district rate in 
any greater proportion than one-fourth of 
the net annual value. 

The respondents were the owners and occupiers 
of certain premises, consisting of a number 
of railway lines, siding and sheds, which 
were connected with the main line of the 
respondents, permission having been given 
to the respondents to use the dock railway 
and lay a tramway across the street. 
All the lines of rails on the premises in 
question are used for the conveyance of any 
goods which the public send by rail in or 
from the premises in question, 
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Held, that the respondents were entiUed to the 
exemption in section dOofthe Liverpool Cor- 
poration Act, 1893, as the premises in 
question were land used as a railway 
made under the powers of an Act of 
Parliament for public conveyance, 
63 J. P. 661. Queen*8 Bench Division. 
June 9, 1899. Wtlliams v. L. d: N. W. R, Co. 339 

See also Local Government, 2. 

Public Health (London)— 1. Right of sani- 
tary inspector to enter premises — 
Beasonable grounds for entry— Issue of 
warrant— Public Health (London) Act, 
1891 (38 & 39 Vict. c. 55), ss. 10, 40, 115 
(3) (a). 

Evidence that the sanitary inspector is honesUy 
desirous of entering premises for the pur- 
pose of ascertaining whether or not any 
nuisance exists thereon calling for abate- 
ment under the Public Health (^London) 
Act, 1891, or for the purpose of examining 
works undei' section 40 of that Act, but 
without any evidence that any nuisance 
exists on such premises, is not retisonabU 
ground for entry so as to empower a justice 
to issue a warrant under section 115 of the 
Act, authorising an entry on the premises. 
63 J. P. 244. Queen's Bench Division. 
January 18, 1899. Vines v. Governors of the 
North London Collegiate and Camden Schools 
for Girls 89 

Public Health (London)— 2 Offensive trade 
or business— Gut-scraper— Trade where 
scraped gut is dealt with— Prohibited 
business— Public Health (London) Act, 
1891 (54 & 55 Vict. c. 76), ss. 19 (1) (6), 
142 (2) (&)— Order of Metropolitan Board 
of Works, 19th of November, 1880. 

By an order made in pursuance of section 3 €f 
the Slaughterhouses Act, 1874, ** the business 
of a gut-scraper, that is to say, any business 
in which gut is cleaned, scraped or dealt with 
otherwise than for the manufacture of cat- 
gut," was declared an offensive business, and 
was not to be carried out anew without the 
sanction of the local authority. Section 3 
of that Act teas repealed by the Public 
Health {London) Act, 1871, but was re* 
enacted by the same statute, which made the 
consntt of the county council necessary. The 
respondent purchased from gfU-scrapers the 
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guts of sheep which had heen previously 
cleaned and scraped to use as sausage cases, 
and iheir bttsiness consisted of sorting the 
guts into different lengths and si»es h^ore 
supplying them to sausage makers, 

63 J. P. 822. Qaeeii*8 Benoh Division. 
November 1, 1899. London County Council v. 
Hirsch '. 406 

Quarter Sessions, Appeal to. See Poor 
Rate, 2. 

Racecourse Betting. See Gaming, 1. 

Railway Hefreshment Room. See Licensing 
Acts, 4. 

Railways. See Highways, 2; Public, 
Health, 17 ; Revenue 2. • 

Ratable Value. See Poor Rate, 3; PuBLfc 
Health, 17. 

Repairs rations tenur«. See Highways, 3. 

Reservoir. See Public Health, 4« 

Residence. See Poor Law, 3. 

Restitution Order. See Criminal Law, 10. 

Revenue— 1. Probate duty— Executor ffe soft 
/or<— Penalty— Foreign executor— Stamp 
Act, 1815 (55 Geo. 3, c. 184), b. 37— 
Revenue Act, 1862 (25 & 26 Yict. c. 22), 
a. 39— Customs and Inland Revenue Act, 
1881 (44 & 45 Vict. c. 12), ss. 39, 40- 
Revenue Act, 1884 (47 & 48 Tict. c. 62), 
8. 11— Crown Suits Act, 1865 (28 & 29 
Vict. 0. 104), s. 57. 

Upon the death of a shareholder in an English 
company the company are not justified in 
transferring the shares cf the deceased 
to persons pwporting to be his executor s^ 
unless English probate or administration 
has been^ or is intended to be, taken out ; 
and, if the company transfer them, they 
become executors de son tort of the shares 
as transferred, and are liable to pay pro' 
bate duty in respect qf them, 

63 J. P. 179. House of Lords. December 
8, 1898. Ne\o York Breweries Company, Ltd,, 
T, The Aitorrtep'General \ 56 

Revenue— 2. Railway company- Duty on 
passenger fares exoeediiv Id, a mile- 
Reserved aooommodation in third class 
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—5 & 6 Vict. c. 79, s. 2, and schedule- 
Cheap Trains Act, 1883 (46 & 47 Vict. 
c. 34), ss. 2, 8. 

Where a railway company who had abolished 
second'class carriages on their railway 
made an additional charge for reserved 
accommodation in their third-class car- 
riages, it loas held that this extra payment 
was a "fare" within section 8 of the Cheap 
Trains Act, 1883 (46 db 47 Vict. c. 34), and 
teas liable to duty <is such under 5 <6 6 
Vict, c, 79, s. 2, and schedule, 

63 J. P. 326. Queen's Bench Division. 
March 22, 1899. Attorney-General v. Furness 
Railway Company 144 

Revenue— 3. Establishment licenses— Male 
servant — Under-gardener — Labourer— 
Customs and Inland Revenue Act, 1869 
(32 & 33 Vict. c. 14), ss. 18. 19 (?)— 
Customs and Inland Revenue Act, 1876 
(39 & 40 Vict. c. 16), s. 5. 

The respondent employed a number of men in 
his garden under a head-gardener in 
digging, watering, planting vegetables, 
weeding, mowing, sweeping, and cutting 
evergreens. The justices held they u>ere 
labourers and not under-gardeners, and that 
no license was necessary to be taken out 
for them. 

Held, that the question whether the men were 
under-gardeners or not loas a question qf 
fact, but upon the evidence the justices 
were justified in finding that they were 
" labourer's " and not under-gardeners, and 
that the respondent teas not liable to pay 
a license duty in respect qf thenu 

63 J. P. 597. Queen's Bench Division. 
May 31, 1899. Dillon v. Marquis of Bath ' ... 304 

Riot. See Local Gk)VERNMENT, 5. 

Riparian Owner. See Public Health, 6. 

Rivers Pollution (Prevention) Act, 1876. 
See Public Health, 7, 

Rogue and Vagabond. £»€« Criminal Law, 8. 

Sale of Food and Drugs— Adulteration — 
Facts within knowledge of justices- 
Justices entitled to use— Sale of Food 
and Drugs Act, 1875 (38 & 39 Vict. o. 63), 

S. 6. /-^ T 
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S^feofFood and Drugs— <;o;i^i;i2idti. . r.WK 

Upon the hearing t^f a charge of seliiyig 

adulterated foody the juuticeB <ire entitled 

to take into consideration facts xcithin their ^ . 

own JenoiQledge, as to , whether the food has 

been adulterated. 
Keg. V. Field, 64 L.. J. M. 0. IbSJollowed, 

63 J.. P. 295. Qaeen'a Bench DiviMon. 
February 7, 1899. Shortty, Robinson ... i27 

Seaman. See Merchant Shipping, 1, 2. 

Seashoi^. <Sre« Foseshoreu 

Settlement. 5ce PoOr Law, 2, 3, 4, 5. 

Sewage', See Local Government, 6. 

SWer. • Sr^c • Public Health, 8, 12; 
Metropolis, 6, 9. 

Spirits, .selling. iSf<» JLicensing Acts, s! 

Stamp Act. S<?^ Revenue, 1, 

Street, ^e Public Health, 2, 16; Nuisance; 
Metropolis, 1,2,5, 8; Local Govern- 
ment, 2. 

Summary Jurisdiction Acts. .See Lunacy; 
Poor Law, 1 ; Public Health, 4, 10. . 

Sunday '^Closing (Wales) Act, 1881. See 
LicEKBiNQ Acts, 4. 

Sunset, Definition of. See Local Govern- 
ment, 3. 

Tea, Sale of. See Weights and Measur£8,3. 

Toll. SeB Hiqhwat, 1. 

Towns Improvement Clauses Act, 1847. 
See Local Government, 2. 

Trade U nion — Strike — PicketiD^ —Nuisance 
—Injunction— Conspiracy and Protection 
of Property Aot, 1875 (38 & 39 Vict c. 86), 

,«.3;7. . 

Watching and besetting a man^s house in order 
to compel him Uf do or not to do wh<U i# 
lawful for him not to do or to do is a 
nuisance at ecnamon liuo, and is, ih9rrfore(, 
done '^ vjrojigfully and without lawful 
authority,'' within the meaning of the 
Conspiracy and Protection of Property 
Act, 1875. Watching and besetting are only 
lawful in the eases mentioned at Ae end of 
the section f rw., for the purpose of obtaining 
or eommunicating information. "BeseHing 
and'watehifigthe hduseorjdaeeofbusineBS 
of one person ufith a vie^b to compel evnother 
person is within the section, 
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63 J. P; 339. Court of Appeal. November 
30; December 20, 1898. Lyons and Sons t^ . 

Wilkins'imd Another {No. 2) i .*. 148 

See also Master and Servant, 2. 

Vaccination — OoiiscientiQus objection — 
Application for certifica^ of exempt^ion 
, ^-Production of birth certificate of child 
' *-Rigrht of 'justices to demand— Vacci- 
nation A£t, 1898 (61 & 6? Vict. c. 49), s-Z 
On an application for a certificate of exem^iou 
from vaccination on the ground of con* 
scientious QbJecUoM, justices are 'eniitled to 
require production of the birth certificate 
of the childf unless some good reason com k$ 
shown for non-production. 
63 J. P. 344. Queen's Bench Division. 
February 13, 1899. Heg. v. Lowndes and 
Others, Buckinghamshire J J, ... ... ... l."9 

Vagrancy Act, 1824, See Criminal Liw, 8 ; 
Poor Law, 6. 

Valuation (Metropolis) Act, I860. See Poor 
Bate, 5. 

Volunteer Drill Hall. See Ubtropqlis, 13. 

Watching find Besetting, ^ee Masteb>A^u 

Servan^t, 2. 

Water. 5^6 Public Health, 5,6,7. 
Water Closet. See Public Hbalth, 15. 

Water Supply — '* Person supplied with 
water "^Suffering water to be wsst^ 
—Owner of boose let on weekly tenancy 
under 10/. -* Waterworks Claoses Act^ 
1 847 (10 & 1 1 Vict. c. 17), s. 72. 

The appellant ivas the owtier of a hojuse let fty 
her on a weehly tenancy under 10/. She 
was . summoned as the ^ person eupjiied 
with tmter,'* under a tcater eornpany*s 
special Act, for negligently suffering (he 
water supplied to her to be wasted' 

Held, thai as the owner of a house let at. a. 
rental under 10/., UJider section 72 of 
the Waterworks Clauses Aci, 1817, the was 
liable to pay the water rates instead of the 
occupier, the owner teas a "person supplied 
toiih water*' under ihe epecieU Adt, and 
the eanvioHon ufete right. 
'f& J. P. 455: Qoreen*8 Bench Division. 

May 1,1899. Brock y. ffarri$Qn -. .^ ... 219 

Waterworks, flliting of. S^P<M»it]Um,a 
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Weights and Measures— 1. Sale of coal- 
Ticket — Coal weig^hed at purchasers* on 
delivery— Ticket not showing previous 
weighing— Weights and Measures Act, 
1889 (52 & 53 Vict. c. 21), s. 21 (1) (2). 

On a summons for contravening the provisions 
of section 21 of the Weights and Measures 
Act, 1889, hy not delivering a ticket as 
required hy Oiat section on a sale of coal 
exceeding 2cwt. delivered by means of a 
vehicle, such ticket to he delivered before 
any part of the coal is unloaded, it is 
immaterial that the provision of section 22 
mny not hate been complied with, 
63 J. P. 249. Queen's Bench Division. 

January 23, 1899. Edwards v. Purnell and 

Company 101 

Weights and Measures— 2. Sale of coal- 
Delivery of ticket — Insertion of seller's 
name — ^Name nnder which the seller 
trades— Weights and Measures Act, 1889 
(52 & 53 Vict. c. 21), s. 21, sched. 3. 

The appellant, F. B. Cameron, carried on 
husifiess as a coal merchatit under the 
style of the Co-operative Coal Company, 
Limited. There was hi fact no registered 
company. 

Held {in the absence of any fraud), that the 
provisions of the Weights and Measures 
Act, 1889 (52 A 53 Vict, c. 21), were 
carried out hy the nam£ of the company as 
that of the seller being entered on the 
ticket delivered to the purchaser. 

Per Darling, J,, thai under the same drcurw 

stances the insertion of the seller's real 

name would equally fulfil the provisions 

of the statute, 

63 J. P. 567. Queen's Bench Division. 

May 15, 1899. Cameron y, Tyler 288 

437 



PAGE 

Weights and Measures— 3. False or unjust 
weighing machine — Weighing tea — 
Piece of paper stuck in machine — 
Legality of — Weights and Measures Act, 
1878 (41 & 42 Vict. c. 49), s, 25. 

In order to facilitate the process of weighing 
large quantities of tea into small packets 
the respondent's servants placed a piece of 
paper, weighing not quite so much as the 
bag in xchich the tea was afterwards wrapped, 
in the iceighing machine beneath the scoop 
in which the tea was weighed, and kept it 
there while the tea was being weighed. 

Held, that the machine was false or w^ust 
within the meaning of section 25 of the 
Weights afid Measures Act, 1878. 

63 J. P. 757. Queen's Bench Division. 
October 27, 1899. Lane v. Bendall 381 



Wilful Damage. See Jurisdiction of 

Justices. 



Windsor Bridge Acts. See Highways, 1. 

Wine and Beerhouse Act, 1869. See 
Licensing Acts, 10. 

Workman. See Master and Servant," 1 ; 
Poor Law, 6. 
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